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F&OMisso&Y  l^Kyrz.^Iudorsement.^thit  indorsement  of  a  piromissoiy  note  is        168  280 

not  required  to  be  set  out  in  the  complaint  in  a  suit  by  the  indorsee  against 
the  maker. 
FaAcncE. — Bill  of  ExcefHom. — ^Where  there  is  no  proper  bill  of  exceptions, 
no  question  on  the  evidence  is  presented,  on  appeal,  nor  is  a  ruling  on  a  mo- 
tion for  setting  aside  a  continuance  or  a  motion  for  taxing  costs  before  the 
court  for  consideration. 

APPEAL  from  the  Wabash  Circuit  Court. 

Pettit,  J. — ^This  suit  was  brought  by  the  appellees  against 
the  appellant,  and  the  complaint  is  this:  ''The  plaintiffs, 
Joseph  B,  Harter  and  Jacob  Harter,  complain  of  the  de- 
fendant, Job  £.  Tilman,  and  allege  that  the  said  defendant, 
on  the  1 2th  day  of  September,  1866,  by  his  note,  a  copy  of 
which  is  filed  herewith,  promised  to  pay  to  the  order  of. 
John  Thorn,  who  indorsed  said  note  to  Milton  M.  Boggs, 
who  indorsed  said  note  to  the  plftintifls,  and  that  defendant, 
on  the  1 2th  day  of  October,  1866,  paid  fifly  dollars  on  said 
note;  that  the  residue  thereof^  and  the  interest  thereon,  are 
Vol.  XXXVIIL— I 
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yet  due  and  unpaid.  Wherefore  the  plaintiffs  demand 
judgment  for  one  hundred  and  fifty  dollars,  and  for  other 
proper  relief." 

The  note  and  indorsements  filed  are  as  follows: 

''^150.  September  12th,  1866. 

"On  or  before  the  loth  day  of  July,  1867, 1  promise  to 
pay  to  the  order  of  John  Thorn  one  hundred  and  fifty  dol- 
lars, value  received,  without  aiyr  relief  whatever  from  valua- 
tion or  appraisement  laws.  Job  E.  Tilman." 

Endorsed:  "John  Thorn,  Milton  M.  Boggs." 

The  defendant  answered  in  two  paragraphs ;  first,  payment ; 
second,  counter  claim;  to  which  there  were  proper  replies 
and  issues  made. 

The  cause,  for  trial,  was  submitted  to  the  court.  The 
court,  at  the  request  of  the  appellant,  found  specially  the 
facts  and  the  conclusions  of  law  thereon,  to  which  no  ex- 
ception was  taken. 

A  motion  for  a  new  trial  was  made  and  overruled,  and 
exception  taken  by  appellee. ' 

The  errors  assigned  are,  "first,  the  complaint  docs  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against 
the  defendant  below."  The  only  possible  objection  to 
the  complaint  exists  in  its  not  stating  that  the  indorse- 
ments or  assignments  are  filed  with  the  note.  This  did  not 
render  the  complaint  bad.    See  Trcadwayv.  Cobb,  18  Ind.  36. 

"  Second,  the  court  below  erred  in  permitting  improper 
and  irrelevant  evidence  to  be  introduced  at  the  trial  of  said 
cause  over  the  objection  of  the  defendant  below,  to  which 
he  excepted."  This  is  no  legal  assignment  of  error,  but 
might  be  used  as  a  cause  for  a  new  trial  if  the  particular 
evidence  thought  to  be  improper  and  irrelevant  had  been 
pointed  out;  but  without  this  it  would  not  have  been  a  good 
or  proper  cause  for  a  new  trial.  There  is  no  evidence  in  the 
record.  That  which  is  claimed  to  be  a  bill  of  exceptions,  in- 
stead of  being  signed  by  the  judge  as  true,  is  certified  by 
liim  to  be  not  full  and  complete. 

"Third,  the  court  erred  in  permitting  the  deposition  of 
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Milton  M.  Boggs  to  be  read  in  evidence  over  the  objection 
of  appellant."  We  do  not  know  what  this  deposition  was, 
as  there  is  no  proper  bill  of  exceptions  setting  it  out 

"  Fourth,  the  court  erred  in  not  taxing  costs  on  an  issue 
to  tbeappellees."  There  is  no  bill  of  exceptions  lowing  a 
motioa  or  reasons  for  so  taxing  the  costs. 

"  Fifth,  tiie  finding  of  the  court  was  contrary  to  law;  sixth, 
the  finding  was  contrary  to  evidence.''  We  are  not  able  to 
see  why  ti^e  finding  was  contrary  to  law,  as  no  exception  was 
taken  to  it;  nor  why  it  was  contrary  to  the  evidence,  as 
there  is  none  before  us. 

''Seventh,  the  court  erred  in  setting  aside  the  continuance 
in  this  case  over  appellant's  objection."  There  is  no  bill  of 
exceptions  showing  the  setting  aside  of  a  continuance,  or  any 
objection  to  the  action  of  the  court  in  that  respect 

''  Ei^ith,  the  court  below  erred  in  refusing  to  sustain  the 
motion  of  the  defendant  below  for  a  new  trial." 

We  have  noticed,  considered,  and  answered,  above,  every 
question  that  was  presented  in  the  motion  for  a  new  trial. 
It  follows  that  there  was  no  error  in  overruling  the  motion 
for  a  new  trial,  or  in  any  other  action  of  the  court  below,  of 
which  the  appellant  can  take  advantage. 

The  judgment  is  in  all  things  affirmed,  at  the  costs  of  the 
£^{^llant 

Z.  H.  Goodwin f  for  i^pellant 

F.  jK  Ea^^  tot  appellees. 


38       3 
142    231 
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Trustibbs  op  thb  Methodist  Episcopal  Churcii  v.  Elus   '^^  ^ 

BT  AL.  ,S      8 

160   186 

TAJL^iiAiAf^.— i?ti£r  4^  CmtifU€ium<^K  statute  which  exempts  persons  or 
proportj  fiom  tncstion  is  to  be  strictly  cofistmed. 

SJMK.'^-'Exem^tUn  of  Property  Ended  for  Religious  Worship. — Parsonage. 
Under  the  prarnioiis  of  the  fourth  danse  of  section  6  of  the  assessment  law 
(i  C  &  H.69)»  a  parsonage,  that|as  been  erected  for  the  convenience  and 
aceommodatiott  of  the  pastor  of  a  church,  is  not  exempted  from  taxation. 
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APPEAL  from  the  Wabash  Circuit  Court 

BusKiRK,  J. — ^This  was  a  proceeding  by  the  appellants  in 
the  court  below  to  enjoin  the  appellees  from  collecting  cer- 
tain taxes.  The  court  below  sustained  a  demurrer  to  the 
complaint,  and  the  appellants  having  refused  to  amend  the 
complaint,  judgment  was  rendered  by  the  court  for  the  ap- 
pellees, from  which  judgment  the  appellants  appeal  to  this 
court  to  obtain  a  reversal  thereof.  It  is  claimed  by  the  ap* 
pellants  that  the  property  described  in  the  complaint  is, 
under  the  laws  of  this  State,  exempt  from  assessment  and 
taxation. 

The  material  facts  stated  in  the  complaint  are,  that  the 
Methodist  Episcopal  Church,  of  the  town  of  Wabash,  county 
of  Wabash,  in  the  State  of  Indiana,  was  a  body  corporate, 
organized  under  the  laws  of  1843,  for  religious  purposes; 
that  such  corporation  purchased  an  in-lot  in  the  said  town  of 
Wabash,  in  the  county  and  State  aforesaid,  known  upon  the 
recorded  plat  of  said  town  as  No.  224;  that  the  said  corpora- 
tion erected  upon  the  said  lot  a  large  and  commodious  church 
building  for  religious  and  public  worship  of  the  said  congre- 
gation; that  in  the  said  church  is  the  office  and  pastor's 
study;  that  the  said  corporation  also  purchased  the  west 
twenty  feet  of  in-lot,  in  the  said  town,  No.  223 ;  that  the  said 
west  half  of  said  lot  was  contiguous  to  the  said  lot,  No.  224; 
that  the  said  corporation  erected  on  the  said  west  half  of  lot 
No.  223,  a  building  for  the  residence  of  the  minister  officiating 
in  said  church;  that  the  said  parsonage  was  erected  within 
twelve  feet  of  the  said  church  building ;  that  there  was  a 
door  opening  from  the  said  church  building  opposite  to, 
and  within  twelve  feet  of,  the  door  opening  into  the  said 
parsonage,  by  means  of  which  doors,  the  minister  of  the  said 
congregation  had  access  to  and  from  the  said  parsonage  to 
his  study  in  the  said  church  building  and  into  the  main 
church  building  when  used  for  public  religious  purposes; 
that  the  said  lots  were  purchased,  and  the  said  church  build- 
ing and  parsonage  were  erected  by  the  corporation  with  cor- 
porate means,  and  that  the  said  lots  and  buildings  were  used 
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solely  and  exclusively  for  the  purposes  of  the  said  religious 
corporation ;  that  the  said  corporation  derived  no  rent  or  in- 
come from  the  said  lots  or  buildings;  that  the  title  to  the 
said  lots  was  vested  in  the  trustees  of  the  said  corporation, 
and  their  successors  in  office  in  perpetuity;  that  the  said 
west  half  of  lot  No.  223,  had  been  appraised  by  the  apprais- 
ers of  real  estate  for  purposes  of  taxation ;  that  the  auditor 
of  the  said  county  had  placed  the  same  for  taxation  on  the 
tax  duplicate ;  that  the  said  duplicate  Had  been  placed  in 
the  hands  of  the  treasurer  of  the  said  county;  that  the  taxes 
assessed  on  the  said  property  amounted  to  forty  dollars  and 
ninety  cents ;  that  the  said  treasurer  was  about  to  sell  the 
said  lot  for  the  payment  of  the  said  taxes.  The  prayer  of  the 
complaint  was  for  a  perpetual  injunction,  enjoining  the  col- 
lection of  the  said  taxes. 

The  real  question  arising  upon  the  facts  stated  is,  whether 
the  west  half  of  lot  No.  223  is  exempt  from  state,  county, 
and  local  taxation.  The  decision  of  the  question  depends 
upon  the  construction  to  be  placed  upon  section  one  of 
article  ten  of  our  State  Constitution,  and  clause  four  of  sec- 
tion six  of  an  act  entitled  ''an  act  to  provide  for  the  valua- 
tion and  assessment  of  the  real  and  personal  property,"  etc. 

Section  one  of  article  ten  of  our' constitution  reads  thus: 
"Sec.  I.  The  General  Assembly  shall  provide  by  law  for  a 
uniform  and  equal  rate  of  assessment  and  taxation;  and 
shall  prescribe  such  regulations  as  shall  secure  a  just  valua* 
tion  for  taxation  of  all  property,  both  real  and  personal,  ex- 
cepting such  only  for  municipal,  educational,  literary,  scien- 
tific, religious  or  charitable  purposes,  as  may  be  specially  ex- 
empted by  law."     I  G.  &  H.  50. 

The  fourth  clause  of  section  six  of  the  assessment  law 
reads  thus :  "  Fourth,  every  building  erected  for  religious 
worship,  and  the  pews  and  furniture  within  the  same,  and  the 
lands  whereon  such  building  is  situate,  not  exceeding  ten 
acres."     i  G.  &  H.  69. 

Chief  Justice  Marshall,  in  JT  Ctdlock  v.  The  State  of  Mary- 
land^ 4  Wheat.  3 1 6,  in  speaking  of  the  power  of  taxation,  says : 
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**  The  power  of  legislation,  and  consequently  of  taxation^ 
operates  on  all  persons  and  property  belonging  to  the  body 
politic.  This  is  an  original  principle,  which  has  its  founda- 
tion in  society  itself.  It  is  granted  by  all  for  the  benefit  of 
all.  It  resides  in  the  government  as  part  of  itself,  and  need 
not  be  reserved  where  property  of  any  description,  or  the 
right  to  use  it  in  any  manner,  is  granted  to  individuals  or 
corporate  bodies.  However  absolute  the  right  of  any  indi- 
vidual may  be,  it  is  still  in  the  nature  of  that  right  that  it 
must  bear  a  portion  of  the  public  burdens,  and  that  portion 
must  be  determined  by  the  legislature.  This  vital  power 
may  be  abused;  but  the  interest,  wisdom,  and  justice  of  the 
representative  body,  and  its  relations  with  its  constituents, 
furnish  the  only  security  against  unjust  and  excessive  taxa- 
tion, as  well  as  against  unwise  taxation. 

"Taxation  being  an  attribute  of  sovereign  power,  it  is  sub- 
ject to  the  control  of  the  people  of  each  State.  The  gen- 
eral rule  undoubtedly  is,  that  taxation  must  be  levied  equally 
upon  all  property  within  the  State,  but  the  rule  is  not  in- 
flexible. It  may  be  regulated  in  the  fundamental  law,  or  by 
the  legislative  power  of  the  State." 

Judge  CooLEV,  in  his  valuable  work  on  constitutional 
limitations,  says :  ''The  legislature  must  also,  except  when 
an  unbending  rule  has  been  prescribed  for  it  by  the  constitu- 
tion, have  power  to  select  in  its  disgretion  the  subjects  of 
taxation.  The  rule  of  uniformity  requires  an  apportionment 
among  all  the  subjects  of  taxation  within  the  districts ;  but  it 
does  not  require  that  everything  which  the  legislature  might 
make  taxable  shall  be  made  so  in  fact  Many  exemptions 
are  usually  made  from  taxation,  from  reasons  the  cogency 
of  which  is  at  once  apparent.  The  agencies  of  the  national 
government,  we  have  seen,  are  not  taxable  by  the  states; 
and  the  agencies  and  property  of  states,  counties,  cities, 
boroughs,  towns,  and  villages  are  also  exempted  by  law,  be- 
cause, if  any  portion  of  the  public  expenses  was  imposed 
upon  them,  it  must  in  some  form  be  collected  from  the  citi- 
zens before  it  can  be  paid.    No  beneficial  object  could,  there- 
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fore,  be  accomplished  by  any  such  assessment  The  property 
of  educational  and  religious  institutions  is  also  generally 
exempted  from  taxation  by  law  upon  very  similar  considera- 
tions, and  from  a  prevailing  belief  that  it  is  the  policy  and 
the  interest  of  the  state  to  encourage  them.  If  the  state  may 
cause  taxes  to  be  levied  from  motives  of  charity  or  gratitude, 
so  for  the  like  reasons  it  may  exempt  the  objects  of  charity 
aod  gratitude.  **:►** 

"  The  constitutional  requirement  of  equality  and  uniformity 
only  extends  tO;!^ch  objects  of  taxation  as  the  legislature 
shall  determine  to  be  properly  subject  to  the  burden.  The 
power  to  determine  the  persons  and  the  objects  to  be  taxed  is 
trusted  exclusively  to  the  legislative  department ;  but  over 
all  those  the  burden  must  be  spread,  or  it  will  be  unequal 
and  unlawful  as  to  those  who  are  selected  to  make  the  pay- 
ment"     Vide  Cooley  Constitutional  Limitations,  514. 

The  constitution  of  this  State  has  provided  for  "a  uniform 
and  equal  rate  of  assessment  and  taxation;"  and  the  duty  is 
imposed  upon  the  legislature  to  ''prescribe  such  regulations 
as  shall  secure  a  just  valuation  for  taxation  of  all  property, 
both  real  and  personal."  If  the  constitution  stopped  there, 
it  is  quite  clear  to  us  that  the  legislature  would  possess  no 
power  to  exempt  any  person  or  property  from  the  burden  of 
taxation.  In  the  absence  of  a  constitutional  limitation  upon 
the  power  of  the  legislature,  that  department  of  the  govern- 
ment would  possess  the  power  to  determine,  in  conformity 
with  the  genius  and  theory  of  our  system  of  government, 
the  objects  and  purposes  of  taxation.  But  our  constitution 
has  conferred  upon  the  legislature  the  power  to  exempt 
property  from  taxation  for  municipal,  educational,  literary, 
scientiiic,  religious,  or  charitable  purposes,  and  for  no  other 
purpose.  But  the  exemption  must  be  made  specially  by 
law.  The  constitution  has,  in  plain  and  express  language, 
conferred  upon  the  legislature  the  power  to  exempt  from 
taxation  property  for  religious  purposes.  As  we  have  seen, 
the  legislature  has  exercised  the  power  conferred.  The  leg- 
islative power  of  the  State  has  declared  that  ''every  building 
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erected  for  religious  worship,  and  the  pews  and  furniture 
within  the  same,  and  the  lands  whereon  such  building  is 
situate,  not  exceeding  ten  acres,  shall  be  exempt  from  taxa- 
tion." This  statute  requires  that  the  building  should  be 
"erected  for  religious  worship."  Not  only  the  building, 
pews,  and  furniture  are  exempt,  but  the  land  on  which  the 
same  is  situated,  provided  it  does  not  exceed  ten  acres.  The 
legislature  has  expressly  provided  that  the  building  should 
be  erected  for  religious  worship. 

It  was  held  by  this  court  in  Orr  v.  Bakfr^  4  Ind.  86,  that 
the  building  must  be  used  for  religious  purposes;  and  that 
if  it  was  diverted  to  secular  uses,  for  gain,  it  would  be 
subject  to  taxation.  The  manifest  purpose  of  the  legislature 
in  providing  that  the  building  should  be  erected  for  religious 
purposes,  and  of  this  court  in  holding  that  such  building 
should  be  used  solely  and  exclusively  for  religious  purposes, 
was  to  prevent  religious  corporations,  under  the  guise  of  re- 
ligion, from  deriving  an  income  from  such  property.  The 
evident  purpose  of  the  legislature  in  limiting  the  quantity 
of  ground  to  be  exempted  from  taxation  to  ten  acres,  was  to 
prevent  religious  corporations  from  becoming  large  land 
owners. 

It  is  a  well  settled  rule  of  construction,  that  a  statute  which 
exempts  persons  or  property  from  taxation,  is  to  be  strictly 
construed.     Orr  v.  Baker,  supra. 

The  statute  limits  the  exemption  to  the  building  erected 
for  religious  worship,  the  pews,  the  furniture  within  the  same, 
and  not  exceeding  ten  acres  of  land.  Our  functions  are 
purely  judicial.  It  is  our  duty  to  qpnstrue  statutes,  and 
declare  what  the  law  is  in  a  given  case.  We  cannot  extend 
the  statute  beyond  its  plain  and  obvious  meaning,  without 
encroaching  upon  the  powers  of  the  legislative  department ; 
and  to  do  this  would  be  a  plain  and  flagrant  violation  of  the 
constitution  of  our  State,  which  provides  that  "the  powers 
of  the  government  are  divided  into  three  separate  depart- 
ments: the  legislative,  the  executive,  including  the  adminis- 
trative, and  the  judicial;  and  no  person,  charged  with  official 
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duties  under  one  of  these  departments,  shall  exercise  any  of 
the  functions  of  another,  except  as  in  this  constitution  ex- 
pressly prodded."    Section  i,  article  3,  i  G.  &  H.  36. 

We  have  given  careful  and  mature  consideration  to  the 
very  able  and  ingenious  argument  of  the  learned  counsel  for 
the  appellants,  but  we  are  unable  to  see  how  we  can,  by  con* 
stniction^  extend  the  statute  so  as  to  embrace  parsonages 
that  have  been  erected  for  the  convenience  and  accommoda- 
tion of  the  pastor  of  the  church.  The  legislature  alone  pos- 
sesses that  power,  and  to  that  department  of  the  government 
application  must  be  made  for  relief. 

The  court  committed  no  error  in  sustaining  the  demurrer 
to  the  complaint 

The  jui%ment  is  affirmed,  with  costs. 

y.  U.  PetHt,  W.  G.  Sayre,  Taylor,  and Brenton, 

for  appellants* 

C.  Cowgill  and  C.  E.  CawgUl,  for  appellees. 


RossELL  V.  Wrrx  et  al. 

Qo^ftVJJCT.-^ExecMi9fy,'-~Performance.'—A  contract  in  fonn,  *«  I  have  this  day 
sold  to"  A.  *'two  hundred  and  fifty  busheb  of  prime  clover  seed  of  the  new 
crop,"  fixing  the  date  of  fntnze  delivery,  is  executory,  and  no  particular  seed 
passes  by  the  agreement,  bat  any  merchantable  artide  -within  the  description 
will  disdiarge  the  obligation. 

^kia,~~Demand.--Tender,^Purchase,-^y^'at  such  a  contract  contained  an 
agreement  that  bags  should  be  furnished  by  the  purchaser  for  the  seed ; 

Hdd^  idaat  no  obligation  rested  upon  the  seller,  unless  the  bags  were  famished 
within  the  time  fixed  for  delivery  of  the  seed;  and  that  no  demand  for  the 
bags  was  required.  And  the  fact  that  the  seller  had  not  the  seed  on  hand  at 
any  time  did  not  excuse  the  tender  of  the  bags ;  as  he  might  have  purchased 
the  seed,  and  thus  have  discharged  his  contract. 

APPEAL  from  the  Vanderburg  Common  Pleas. 
WoRDEN,  C  J.— The  appellees  sued  the  appellant  for  a 
fiulure  on  his  part  to  perform  the  following  contract,  viz. : 
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''Mt.  Carmel,  Ilunoi6|  November  26th,  1869. 

''  I  l^ave  this  day  sold  to  Witt  and  Headley^  of  EvansvUle, 
Indiana,  two  hundred  and  fifty  bushels  of  prime  clova'  seed 
of  the  new  crop,  at  seven  dollars  per  bushel,  to  be  delivered 
free  of  charge  to  them  at  their  store-house  in  EvansviUe, 
Indiana,  at  the  following  terms :  One  hundred  and  twenty- 
five  bushels  on  or  before  the  first  day  of  January,  iS/Q^  and 
the  remaining  one  hundred  and  twenty-five  bushels  on  or 
before  the  first  day  of  February,  1870.  The  said  Witt  and 
Headley  bind  themselves  to  furnish  bags  for  the  transporta- 
tion of  the  seed,  and  to  pay  cash  for  the  seed  on  deliveiy  aai 
delivered. 

[Signed :]  "  E.  L.  Rxbsfj.t^ 

"Witt  and  Headlw/* 

Trial  by  the  court,  finding  and  judgment  for  the  pUuntifis, 
a  new  trial  being  denied  to  the  defendant. 

On  the  trials  it  appeared  that  but  about  thirQr  bushels  of 
the  clover  seed  had  been  delivered,  and  this  was  paid  for. 
When  this  amount  was  delivered  and  paid  for,  does  not 
appear.  The  residue  of  the  seed  was  never  delivered,  nor 
did  the  defendant  ever  notify  the  plaintiffs  that  he  was  ready 
to  deliver  the  seed  and  demand  the  bags  for  the  transporta- 
tion thereof.  On  the  other  hand,  the  plaintifis  never  fur- 
nished the  defendant  any  bags  for  the  transportation  of  the 
seed  until  somewhere  from  the  seventh  to  the  latter  part  of 
February,  1870  (the  precise  point  of  time  being  uncertain), 
when  the  plaintiffs  sent  the  defi^dant  bags ;  but  he  having  no 
seed,  they  were  returned,  in  accordance  with  the  plaintiflls' 
instructions.  The  inference  fi'om  the  evidence  is,  that  at  no 
time  before  the  bags  were  sent  had  the  defendant  sufficient 
seed  on  hand  to  discharge  the  contract 

The  question  arises  whether,  upon  this  state  of  facts,  the 
plaintiffs  can  recover. 

The  contract,  although  some  of  its  terms  imply  a  sale  of 
the  seed  on  the  day  of  the  execution  thereof,  is  clearly  an 
executory  contract  No  particular  seed  passed  by  the  con- 
tract   It  amounts  only  to  a  contract  to  sell  and  deliver  the 
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seed  at  or  before  the  tiines  specified.  Any  merchantable 
"prime  clover  seed  of  the  new  crop"  would  have  been  suf- 
ficient to  discharge  the  contract.  Lanmorew.  Hombaker,  21 
Ihd.  430,  and  cases  there  cited. 

It  becomes  material  to  inquire  what  obligations  rested 
upon  the  plaintiff,  and  whether  they  can  maintain  the  action 
without  a  compliance  with  the  contract  on  their  part. 

The  furnishing  of  the  bags  by  the  plaintiffs  for  the  trans- 
portation of  the  seed  was  clearly  a  condition  precedent  to 
the  obligation  of  the  defendant  to  deliver  the  seed.  Thus, 
where  a  tenant  covenanted  to  repair,  the  landlord  ''finding, 
allowing,  and  assigning  timber  sufficient  for  such  reparations, 
to  be  cut  and  carried  by  the  lessee,"  it  was  held  that  the 
finding  and  assigning  the  timber  by  the  lessor  was  a  con- 
dition precedent  to  the  liability  of  the  lessee  to  repair. 
Thomas  v.  CadwaHader^  Willes,  496.  See,  also.  Mill  Dam 
Foundry  v.  Havey,  21  Pick.  417. 

Conditions  precedent  must  be  performed  by  the  party 
whose  duty  it  is  to  perform  them,  in  order  to  entitle  him  to 
enforce  the  contract  against  the  other  party,  i  Story  Con., 
sec.  32. 

In  this  case  the  plaintiffs  expressly  agreed  to  furnish  the 
bags  for  the  transportation  of  the  seed;  and,  unless  they  are 
in  some  manner  excused,  they  must  have  fulfilled  this  stipu- 
lation on  their  part  before  they  can  maintain  an  action  against 
the  defendant  for  a  failure  to  deliver  the  seed.  The  seed 
was  to  be  delivered,  one-half  on  or  before  the  first  of  Janu- 
ary, and  one-half  on  or  before  the  first  of  February,  1870. 
But  the  plaintiffs  were  to  furnish  bags  for  the  transportation. 
The  bags  were  necessarily  to  be  furnished  in  time  to  enable 
the  defendant  to  perform  his  contract  at  the  stipulated  times. 

The  fact  that  the  plaintiffs  sent  bags  some  time  after  the 
contract  was  to  have  been  performed,  does  not  place  them 
in  any  better  position  than  if  no  bags  had  been  furnished  at 
aU. 

We  see  nothing  in  the  case  to  excuse-  the  failure  on  the 
part  of  the  plsuntiffs  to  furnish  the  defendant  with  the  b^;s 
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in  time  to  have  enabled  him  to  perform  his  part  of  the  con* 
tract  by  delivering  the  seed  at  the  times  agreed  upon. 

It  is  to  be  inferred  from  some  of  the  evidence,  that  the 
plaintiffs  acted  on  the  theory  that  it  was  the  duty  of  the 
defendant  to  notify  them  when  he  was^  ready  for  the  bags, 
and  that  it  was  not  their  duty,  under  the  contract,  to  furnish 
the  bags  until  they  had  such  notice.  This,  in  our  opinion, 
was  a  mistaken  theory  of  the  law  applicable  to  the  case. 
The  contract  does  not  provide  for  any  such  notice ;  nor  can 
we  perceive  any  thing  in  the  nature  of  the  transaction  that 
makes  such  notice  necessary.  The  plaintiffs  bound  them- 
selves unconditionally,  to  furnish  the  bags  for  the  transpor- 
tation of  the  seed;  and  this  we  have  seen,  required  them  to 
furnish  the  bags  in  time  to  have  enabled  the  defendant  to  de- 
liver the  seed  at  the  times  stipulated  for.  "Unless  there 
be  an  express  stipulation  in  the  contract,  or  it  be  requisite 
from  the  peculiar  nature  thereof,  that  a  request  or  demand 
of  performance  shall  be  made,  suth  request  or  demand  is 
not  essential  to  complete  the  cause  of  action;  but  the  party 
is  bound  to  perform  his  contract  without  being  required  so 
to  do."  Chitty  Con.,  lo  Am.  ed.  8oi.  "The  rule  in 
respect  to  demand  rests  upon  the  same  principle  with  that  in 
respect  to  notice.  It  may  be  requisite,  either  from  the  stip- 
ulations of  the  parties,  or  from  the  peculiar  nature  of  the 
contract;  but  where  not  so  requisite,  he  who  has  promised  to 
do  anything  must  perform  his  promise  in  the  prescribed 
time  and  in  the  prescribed  way,  or  if  none  be  prescribed, 
in  a  reasonable  time  and  a  reasonable  way,  without  waiting 
to  be  called  upon."    2  Pars.  Con.  671.  ^ 

These  elementary  principles  are  as  applicable  to  stipula- 
tions that  are  conditions  precedent,  as  to  any  other  stipula- 
tions in  a  contract. 

It  is  no  answer  to  the  objection  that  the  plaintiffs  failed  to 
perform  their  part  of  the  contract  by  furnishing  the  bags  in 
time,  to  say  that  the  furnishing  of  the  bags  would  have  been 
a  useless  thing  inasmuch  as  the  defendant  had  no  seed  to 
transport  and  deliver.    By  the  terms  of  the  contract  the 
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plaintifis  were  bound  to  furnish  bags  for  the  transportation 
of  the  seed  before  they  had  any  rights  under  the  contract, 
to  have  the  seed  delivered ;  and  having  failed  to  do  this 
within  the  time  provided  for,  they  are  not  in  a  condition 
to  demand  performance  of  the  contract  on  the  part  of  the 
defendant,  or  damages  for  a  failure  to  perform  on  his  part. 
He  was  not  bound  to  deliver  the  seed  unless  the  bags  were 
furnished  to  transport  it;  and,  hence,  the  bags  not  being 
furnished,  and  he  therefore  not  bound  to  -deliver  the  seed,  it 
was  wholly  immaterial  whether  he  had  any  seed  to  deliver 
or  not.  Besides  this,  had  the  bags  been  furnished,  he  might 
have  procured  and  delivered  the  seed  in  accordance  with 
the  terms  of  his  contract.  We  have  seen  that  no  particular 
seed  was  stipulated  for,  but  any  seed  answering  the  descrip* 
tion  of  that  contracted  for,  would  have  been  sufficient  to  de- 
liver in  discharge  of  the  defendant's  agreement. 

The  judgment  must  be  reversed,  on  the  ground  that  the 
plaintiffs  failed  to  fulfil  their  part  of  the  contract  in  time  to 
enable  the  defendant  to  comply  with  his. 

The  judgment  below  is  reversed,  with  costs,  and  the 
gause  remanded  for  further  proceedings. 

C.  Denby  and  D.  B.  Kuntler^  for  appellant. 

y.  M.  SItackelford  Bxidi Parrett^  for  appellees. 


The  State  v.  Harper. 

CiLiHiNAL  \Ji^.—Praaice,—Bitt  of  Excepiions.^K  bill  of  exceptions  in  a 
criminal  case  must  be  made  oat  and  presented  to  the  judge  at  the  time  of  the 
trial,  or  within  the  time  fixed,  during  the  term,  and  signed  by  the  judge  and 
fied  with  the  clerk. 

Assignment  of  £rror.-^<  The  court  erred  in  acquitting  the  defendant  and  ren- 
dering judgment  of  acquittal,"  is  not  a  proper  assignment  of  error. 

APPEAL  from  the  Tipton  Common  Pleas. 

Downey,  J. — ^This  was  an  information  for  malicious  tres- 
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pass.  The  defendant,  on  arraignment,  after  an  unsuccessful 
motion  to  have  the  information  quashed,  pleaded  not  guilty. 
There  was  a  trial  by  the  court  without  a  jtiry,  and  the  de- 
fendant was  acquitted 

The  cause  was  tried  September  6th,  1871.  On  the  14th 
day  of  the  same  month,  the  prosecuting  attorney  prayed  an 
appeal  to  this  court ;  and  thirty*  days  were  given  by  the  court 
in  which  to  perfect  the  appesd.  On  the  12th  day  of  Octo- 
ber, in  the  same  3^ar,  in  vacation,  a  bill  of  exceptions  was 
filed  by  the  prosecuting  attorney.  The  evidence  is  not  set 
out  in  the  bill  of  exceptions,  but  where  it  should  appear,  a 
place  is  indicated  for  it  by  the  use  of  the  words,  *^  Here  in- 
sert" The  bill  of  exceptions  speaks  of  a  finding  by  the 
court,  and  a  place  for  it  is  also  indicated  in  the  bill  of  excep* 
tions,  but  it  is  not  set  out. 

The  only  error  assigned  is,  that  "the  court  erred  in  ac- 
quitting the  defendant  and  rendering  final  judgment  of  ac- 
quittal." 

It  is  expressly  provided  by  statute  that  the  bill  of  excep- 
tions in  a  criminal  case  must  be  made  out  and  presented  to 
the  judge  at  the  time  of  the  trial,  or  within  such  time  there- 
after, during  the  term,  as  the  court  may  allow,  signed  by  the 
judge,  and  filed  by  the  clerk.  The  exception  must  be  taken 
at  the  time  of  the  decision.  2  G.  &  H.  420,  sec.  120.  This 
bill  of  exceptions  was  not  filed  during  the  term,  but  af- 
terward, in  vacation,  and  does  not  contain  anything.  The 
case  was  not  prepared  according  to  section  1 19,  2  G.  &  H. 
420.  The  assignment  of  error  is  not  such,  if  the  record 
were  properly  made  up  in  the  common  pleas,  as  to  pre- 
sent any  legal  question  for  our  decision.  See  The  State  v. 
Barthtt,  9  Ind.  569;  Tlu  State  v.  Ely^  14  Ind.  291. 

The  appeal  is  dismissed. 

y,  W.  Robinson  and  B,  JV.  Hanna,  Attorney  General,  for 
the  State. 


NOVEMBER  TERM,  1871.  15 


rtHlM*i 


DOHERTV  ET  AL.  V.  PERRY. 

P&0111SSOB.Y  "NcmL^StaiimeMi  a/  Cotuideratiom  in  Note* — Vat  statement  of 
the  consideratioii  for  which  it  is  given  in  a  promissory  note,  otherwise  nego- 
tiable under  the  law  merchant,  does  not  change  the  character  of  the  note. 

APPEAL  from  the  Madison  Common  Pleas. 

WoRDEN,  C.  J. — ^This  was  an  action  bjr  the  appellants,  as 
the  holders  of  a  promissory  note,  against  die  appellee,  as  the 
maker  thereof.  The  note  was  dated  Nov.  joth,  liSg,  and 
payable  six  months  after  date,  to  the  order  of  A.  P.  Jackson 
or  bearer,  at  the  First  National  Bank  of  Anderson,  for  the 
sum  of  one  hundred  and  twenty-five  dollars;  and  it  appeared 
by  a  statement  on  the  face  thereof,  that  it  was  "given  for 
Jackson  and  Pratt's  patent  right  roofing  and  prepared  compo- 
sition." It  was  alleged  in  the  complaint  that  the  note  was 
indorsed  to  the  pfaintifTs  by  the  payee  for  a  valuable  con- 
sideration, in  good  faith  and  before  maturity. 

The  defendant  answered  in  seven  paragraphs;  but  the 
seventh  was  finally  withdrawn.  The  plaintiffs  demurred  to 
each  of  the  other  six  for  the  want  of  sufficient  facts,  etc.,  but 
the  demurrer  was  overruled,  and  the  plaintiffs  excepted. 
Such  further  proceedings  were  had  as  that  final  judgment 
was  rendered  for  the  defendant 

The  six  paragraphs  to  which  a  demurrer  was  thus  over- 
ruled were  good  only  on  the  theory  that  the  note  was  not 
governed  by  the  law  merchant.  They  set  up  equities  be- 
tween the  maker  and  payee,  but  do  not  aver  any  notice 
thereof  to  the  plaintif]&  before  they  purchased  the  note.  It 
is  claimed  by  the  a|^ellee,  that  inasmuch  as  it  is  shown  on 
the  face  of  the  note  tiiat  it  was  given  for  a  patent  right,  that 
&ct  was  sufficient  to  put  the  plaintiffs  on  their  guard,  and 
that  they  tiierefore  took  the  note  subject  to  equities.  This 
question  was  fully  considered  by  the  court  in  the  case  of 
Hereih  v.  Meyer,  33  Ind.  511,  and  there  decided  against  the 
view  taken  by  the  appellee.  The  act  to  regulate  the  sale  of 
patent  rights,  etc.  (3  Ind.  Stat  364),  if  valid,  does  not  affect 
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the  question  here,  as  the  statement  in  the  note  of  the  con- 
sideration for  which  it  was  given  does  not  change  its  char- 
acter as  a  commercial  instrument  We  adhere  to  the  con- 
clusion arrived  at  in  that  case.  The  demurrer  should  have 
been  sustained. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is 
remanded  for  further  proceedings. 

D.  C  Chipman^  for  appellants. 

y.  A.  Harrison^  for  appellee. 


Truitt  et  al.  v.  Truitt. 

38      16 

1^  '07      Practice.— Cfttf«5f.tf  of  Venue^-r-Hule  of  Court.^K  party  who  enters  a  volun- 
88     19;  tary  appearance  to  an  action,  after  Uie  day  set  for  trial  of  the  canse,  is  not 

subject  to  a  rule  of  court  requiring  application  for  a  change  of  venue  to  be 

made  before  that  day. 
Judgment. — Personal, — In  Rem, — A  judgment  against  defendant  in  a  proceed- 
ing in  rem  to  enforce  a  lien  on  land  is  not  void  because  no  personal  judg- 
ment is  taken  against  the  defendant  on  his  personal  obligation  secured  by 
such  lien. 
Bankruptcy. — Discharge, — Lien, — A  discharge  in  bankruptcy  does  not  re- 
lease a  mortgage  or  other  lien  on  property  created  prior  to  the  commencement 
of  the  proceeding,  nor  prevent  the  enforcement  of  the  lien. 
Real  Estate. — Lis  Pendens, — A  party  purchasing  land  pending  a  proceeding 
affecting  the  title  thereto  acquires  no  new  rights  against  the  plaintiff  in  the 
action,  and  his  title  is  subject  to  the  decree  rendered, 

APPEAL  from  the  Delaware  Circuit  Court. 

BusKiRKy  J. — ^The  complaint  in  this  action  was  as  follows : 
''  Minor  Truitt,  plaintiff,  complains  of  Joshua  Truitti  Annie 
A.  Truitt,  and  Elijah  J.  Walden,  defendants,  and  says  that  on 
the  first  day  of  January,  in  the  year  i866,  the  said  defend- 
ant, Joshua  Truitt,  by  his  note,  a  copy  whereof  is  herewith 
filed  and  made  a  part  of  this  complaint,  promised  to  pay  to 
the  order  of  the  plcuntiif  the  sum  of  twenty-four  hundred 
dollars,  two  years  after  the  date  thereof,  which  is  now  due 
and  wholly  unpaid. 
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"  Plaintiff  says  that  on  the  20th  day  of  January,  in  the 
year  1869,  in  an  action  then  and  theretofore  pending  in  this 
court,  wherein  Minor  Truitt,  this  plaintiff,  was  plaintiff,  and 
the  said  defendants,  Joshua  Truitt  and  Annie  A.  Truitt,  were 
defendants,  it  was  by  this  court  considered,  adjudged,  and 
decreed  against  said  defendants,  that  the  northwest  quarter, 
containing  one  hundred  and  sixty  acres,  and  the  west  half 
of  the  northeast  quarter,  containing  eighty  acres,  all  being 
in  section  twenty-one  (21),  in  township  twenty-two  (22),  north 
of  range  nine  (9),  cast,  in  Delaware  county,  Indiana,  were 
liable  for  the  payment  of  the  debt  evidenced  by  the  note 
aforesaid,  and  that  a  lien  existed  upon  said  realty  for  and  to 
the  amount  of  the  debt  aforesaid ;  and  further,  it  was  decreed 
by  the  court  in  the  said  cause,  that  a  deed  of  conveyance 
for  said  premises,  executed  by  the  State  of  Indiana,  by 
Thomas  B.  McCarty,  her  Auditor  of  State,  on  the  loth  day 
of  February,  in  the  year  1868,  to  the  said  Annie  A.  Truitt, 
purporting  to  convey  said  premises  to  the  said  Annie,  and 
constituting  the  sole  evidence  of  her  title  thereto,  as  to  the 
debt  aforesaid,  and  as  to  this  plaintiff,  was  and  is  fraudulent 
and  void,  and  that  said  premises  were  liable  to  sale  for  the 
payment  of  said  debt  and  note.  A  copy  of  the  said  pro- 
ceedings of  the  court  is  also  herewith  filed  and  made  a  part 
of  this  complaint 

"  Plaintiff  also  states  that  during  the  pendency  of  the  suit 
herein  before  mentioned,  and  before  the  rendition  of  said 
decree,  the  said  Annie  A.  Truitt  and  Joshua  Truitt,  her  hus- 
band, executed  and  delivered  to  the  said  Elijah  Walden  a 
deed  purporting  to  convey  to  the  said  Walden  the  premises 
herein  before  described,  to  wit,  on  the  19th  day  of  October, 
in  the  year  1868,  which  has  been  recorded  in  the  office  of 

the  Recorder  of  Delaware  county,  Indiana,  in  Book , 

page  — ^  of  the  records  of  deeds  of  said  county. 

"  Wherefore,  plaintiff  demands  judgment  for  three  thousand 
dollars  for  his  said  debt,  for  the  sale  of  said  real  estate,  or  so 
much  thereof  as  may  be  necessary  to  pay  said  debt,  with 
Vol.  XXXVIIL— 2 
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interest  and  costs,  and  for  other  and  such  further  relief  as 
ficpiityr  and  good  conscience  shall  dictate/' 

To  this  complaint  Joshua  Truitt  filed  his  separate  answer, 
in  three  paragraphs;  first,  the  general  denial;  second,  that 
on  the  8th  day  of  July,  1868,  he  received  his  discharge  in 
bankruptcy,  and  filed  with  his  answer  a  copy  of  his  certifi- 
cate of  discharge  in  bankruptcy;  third,  as  to  five  hundred 
dollars  of  the  note,  usury. 

Annie  A.  Truitt  filed  her  separate  answer,  in  two  para- 
graphs ;  first,  the  general  denial ;  second,  a  disclaimer  of  all 
interest  in  the  land  and  suit 

Elijah  Walden  and  Annie  A.  Truitt  filed  a  joint  answer, 
in  four  paragraphs ;  first,  the  discharge  of  Joshua  Truitt  in 
bankruptcy ;  second,  that  five  hundred  dollars  of  the  note 
£ued  on  was  for  usurious  interest;  the  third  set  out  the 
purchase  of  the  land  by  Colgrove  and  Coflfeen,  the  assign- 
ment of  the  certificate  to  Joshua  Truitt,  the  assignment  of 
the  certificate  by  Joshua  to  Minor,  the  failure  to  pay  the  in- 
terest, and  consequent  forfeiture  of  the  land  to  the  State, 
the  resale  of  the  land  by  the  State,  and  the  purchase  thereof 
by  Annie  A.,  the  execution  of  the  deed  by  the  State  to 
Annie  A.,  and  the  sale  and  conveyance  of  the  same  l^ 
Annie  A.  to  her  co*defendant,  Walden ;  fourth,  that  as  to 
six  hundred  dollars  of  the  note  sued  on,  the  same  was  illegal, 
it  being  for  usurious  interest 

The  court  overruled  a  demurrer  to  the  second  and  third 
paragraphs  of  the  separate  answer  of  Joshua  Truitt,  and  the 
plaintiff  excepted. 

The  court  sustained  a  demurrer  to  the  first,  second,  and 
fourth  paragraphs  of  the  joint  answer  of  Walden  and  Annie 
A.  Truitt,  and  the  defendants  excepted,  and  overruled  it  as 
to  the  third  paragraph,  and  the  plaintiff  excepted. 

The  plaintiff  replied  by  a  denial  to  the  second  and  third  para- 
graphs of  the  separate  answer  of  Joshua  Truitt;  and  to  tlie 
.third  he  replied  the  bankruptcy  of  Joshua^  and  the  appoint- 
ment of  an  assignee  in  bankruptcy. 

To  the  third  paragraph  of  the  joint  answer  of  Walden  and 
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Axmie  A.  Truitt,  the  plaintifF  replied,  first,  in  denial;  and, 
second,  that  the  matters  set  up  were  involved  and  determined 
in  an  action  wherein  Minor  Truitt  was  plaintifi^  and  the  said 
Joshua  and  Annie  A.  Truittwere  defendants,  a  copy  of  which 
judgment  was  filed. 

The  court  overruled  a  demurrer  to  the  second  paragraph 
of  ^e  reply  to  the  separate  answer  of  Joshua,  and  to  the 
second  paragraph  of  the  reply  to  the  fourth  paragraph  of  the 
jomt  answer  of  Walden  and  Annie  A.  Truitt ;  and  the  de- 
fendants excepted. 

Elijah  Walden,  upon  his  affidavit,  moved  the  court  for  a    ^ 
change  erf*  the  venue  of  the  said  cause  from  Delaware  county; 
but  the  court  refused  to  entertain  the  motion,  and  Walden 
excepted. 

The  cause  was,  by  the  agreement  of  the  parties,  submitted 
to  the  court  for  trial,  who  rendered  a  finding  for  the  plaintiff. 

The  defmdants  moved  the  court  for  a  new  trial,  and 
assigned  bs  reasons  therefor  the  following:  first,  the  refusal 
of  the  court  to  grant  a  change  of  venue ;  second,  that  the 
finding  of  the  court  is  not  sustained^by  sufficient  evidence ; 
third,  the  finding  of  the  court  is  contrary  to  law;  fourth,  the 
court  erred  in  rendering  judgment  against  Joshua  Truitt,  he 
bdng  discharged  as  a  bankrupt.  The  motion  was  overruled, 
and  the  defendants  excepted. 

The  court  thereupon  rendered  a  decree  that  the  land 
described  ia  the  complaint  should  be  sold  to  satisfy  and 
discharge  the  lien  which  the  plaintiff  held  thereon  by  virtue 
of  the  assignment  of  the  said  certificate  of  purchase,  and  the 
former  decree  of  the  court  in  the  case  referred  to  and  made 
a  part  of  the  reply  to  the  fourth  paragraph  of  the  joint 
answer  of  Walden  and  Annie  A.  Truitt ;  and  that  the  said 
land  should  be  sold  to  satisfy  and  discharge  such  lien. 

The  appellants  have  assigned  the  following  errors : 

''First  The  court  erred  in  refusing  to  entertain  the  motion 
of  Elijah  J.  Walden,  one  of  the  defendants,  made  upon  affi- 
davit, ftnr  a  change  of  venue,  made  during  the  term,  to  wit, 
on  the  14th  day  of  May,  1869,  the  day  that  he  entered  his 
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appearance,  the  tenn  having  begun  on  the  19th  of  April, 
1869. 

"Second.  The  court  also  erred  in  rendering  judgment 
against  Joshua  Truitt,  one  of  said  defendants,  he  (said  de- 
fendant) having  pleaded  and  proved  that  he  was  a  properly 
certified  bankrupt  on  the  eighth  day  of  July,  i868. 

''  Third.  The  court  also  erred  in  finding  for,  and  rendering 
judgment  in  favor  of,  plaintiff,  the  appellee,  when  by  the  law 
of  the  land,  the  finding  and  judgment  should  have  been  for 
the  appellants. 

"Fourth.  In  overruling  the  appellants*  motionfor  new  trial." 

The  first,  second,  and  third  assignments  do  not  amount  to 
valid  assignments  of  error,  and  present  no  question  for  our 
decision.  The  first,  and  probably  the  second,  were  valid 
reasons  for  a  new  trial.  The  third  does  not  constitute  a 
reason  for  a  new  trial  or  an  assignment  of  error,  Kimball  v. 
Sloss,  7  Ind.  589;  Hollingsworth  v.  Tlu  State ^  8  Ind.  257; 
Boswell  V.  The  State,  id.  499;  King  v.  WitHns,  10  Ind.  216; 
Abraham  v.  Cliase,  11  Ind.  513;  Gallettley  v.  Barrackman, 
12  Ind.  379. 

The  fourth  assignment  of  error  presents  for  our  decision 
the  correctness  of  the  ruling  of  the  court  in  overruling  the 
motion  for  a  new  trial,  and  this  assignment,  under  the 
motion  for  a  new  trial,  presents  only  two  questions;  and  they 
are,  first,  did  the  court  err  in  refusing  a  change  of  venue?  and 
second,  is  the  finding  of  the  court  sustained  by  sufficient  evi- 
dence? 

The  term  of  court  in  which  the  proceedings  in  this  cause 
took  place  commenced  on  Monday,  the  19th  day  of  April, 
1869.  On  the  third  judicial  day  of  said  term,  a  rule  was  en- 
tered against  Joshua  and  Annie  A.  Truitt,  to  answer  in  this 
cause,  and  on  the  same  day,  a  motion  was  made,  by  the 
plaintiff,  based  upon  the  affidavit  of  one  of  his  attorneys,  for 
a  rule  against  the  sheriff  of  Madison  county,  to  show  cause 
why  he  should  not  be  attached  for  failing  to  serve  and 
return  the  summons  against  Elijah  J.  Walden,  one  of  the 
defendants  in  this  cause.    The  order  was  made.    On  the 
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14th  day  of  May,  1869,  that  being  the  seventeenth  judicial 
day  of  said  term,  the  said  Walden  appeared  to  the  action, 
and  jointly  with  Annie  A.  Truitt  filed  an  answer.  It  is  not 
shown  in  the  record  whether  he  had  been  served  with  pro- 
cess or  voluntarily  entered  his  appearance.  The  plaintiff  de- 
murred to  the  answer.  The  court  sustained  the  demurrer 
to  all  the  paragraphs  except  the  third.  The  plaintiff  replied 
in  two  paragraphs.  The  defendants  demurred  to  the  second 
paragraph,  and  the  demurrer  was  overruled,  and  the  defend- 
ants excepted.  It  appears  by  a  bill  of  exceptions  that  the 
appellant,  Elijah  J.  Walden,  on  the  14th  day  of  May,  1869, 
while  the  said  cause  was  depending  for  trial,  and  before  the 
trial  was  commenced  filed  his  motion,  supported  by  his  affi- 
davit, for  a  change  of  the  venue  from  the  county  of  Delaware, 
on  the  grounds  that  the  plaintiff  had  undue  influence  over 
the  citizens  of  said  county,  and  that  an  odium  attached  to 
the  cause  of  defence,  on  account  of  local  prejudice;  and  that 
the  court  refused  to  entertain  such  motion,  to  which  refusal 
the  defendant  excepted  at  the  time. 

The  following  agreement  is  entered  on  the  record  in  this 
cause,  namely : 

"  It  is  agreed  by  the  parties,  to  be  considered  a  part  of  the 
within  and  foregoing  record,  as  follows :  That  at  the  time  of 
the  refusal  of  said  circuit  court  to  entertain  the  affidavit  for 
change  of  venue  in  said  cause,  shown  from  line  thirty-eight 
to  line  forty-seven,  of  page  forty-seven,  of  said  record,  the 
following  rules  of  said  court  had  been  adopted  by  said  court, 
and  were  in  full  force,  to  wit: 

"Rule  9.  An  application  to  change  the  venue  in  a  cause 
will  not  be  entertained  after  the  day  it  is  docketed  for  trial. 

"  Rule  10.  Nor  will  such  application  be  entertained  after 
the  party  making  the  same  has  applied  for  a  continuance 
which  has  been  overruled. 

"Rule  II.  This  rule  is  applicable  to  criminal,  as  well  as 
civil  causes,  and  applies  to  changes  from  the  judge  as  well 
as  from  the  county. 

''Rule  12.  The  application  of  this  rule  may  be  suspended 
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whenever  in  the  opinion  of  the  court  the  ends  of  justice 
would  thereby  be  promoted. 

''And  it  is  further  agreed  as  a  part  of  this  record,  that  said 
refusal  of  the  court  to  entertain  said  motion  for  change  of 
venue  was  because  of  said  rules. 

**  March,  Brotherton,  and  Shipley,  for  appellee* 
"  Thomas  J.  Sample,  for  appellants." 

It  is  maintained  by  the  counsel  for  the  appellants  that  the 
above  agreement  does  not  make  the  rules  of  the  court  below  a 
part  of  the  record,  and  that  they  can  only  become  a  part  of 
the  record  by  a  bill  of  exceptions;  and  in  support  of  this 
position  he  refers  to  the  case  of  T7te  City  of  Indianapolis  v* 
Parker,  31  Ind.  230. 

We  cannot  give  our  sanction  to  this  position.  We  con- 
cede that  the  usual  mode  of  making  a  paper  a  part  of  the 
record,  that  does  not  by  the  statute  constitute  a  part  of  the 
record,  is  by  a  bill  of  exceptions,  but  this  right  may  be 
waived  by  the  agreement  of  the  parties.  The  learned  coun- 
sel for  the  appellants  had  the  right  to  insist  upon  a  bill  of 
exceptions,  but  he  waived  that  right  by  entering  on  the 
record  his  written  consent  that  the  rules  should  be  consid- 
ered as  a  part  of  tlie  record.  We  must  hold  him  to  his 
agreement  The  statute  makes  such  agreements  binding 
upon  the  parties.  2  G.  &  H.  328,  sec.  772.  The  case  refer- 
red to  in  3 1  Ind.  is  not  in  point.  Tlie  only  point  decided  in 
that  case  was,  that  this  court  would  not  consider  a  reason 
for  a  new  trial  that  was  not  assigned  as  such  in  the  court 
below.  Suppose  that  the  parties  had,  in  that  case,  entered 
of  record  an  agreement  that  the  motion  for  a  new  trial  had 
contained,  as  a  reason,  that  the  finding  was  excessive,  can  it 
be  doubted  that  this  court  would  have  regarded  it  as  a  part 
of  the  record? 

It  is  next  insisted  that  the  court  did  not  possess  the  power 
to  adopt  such  rules,  and  that  they  are,  therefore,  void»  Sec. 
14  of  the  code,  2  G.  &.  H.  8,  provides,  thaf  the  said  courts 
shall  adopt  rules  for  conducting  the  business  therein,  not  re- 
pugnant to  the  laws  of  this  State/' 
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It  IS  claimed  that  the  rules  under  consideration  are  repug- 
nant to  section  207  of  the  code,  2  G.  &.  H.  1 54,  which  gives 
a  party  a  right  to  a  change  of  venue.  The  position  assumed 
and  argued  is,  that  as  the  statute  providing  for  and  giving 
the  right  to  change  the  venue  does  not  limit  the  time  when 
the  application  shall  be  made,  the  court  does  not  possess 
the  power  to  do  so. 

It  was  held  by  this  court,  in  the  case  of  Vcdl  v.  McKeman^ 
21  Ind.  421,  that  such  a  rule  was  not  repugnant  to  the 
statute.  The  court  say:  ''One  other  point  Vail  applied 
for  a  change  of  venue  on  the  day  the  cause  was  set  for  trial. 
A  rule  of  court  required  such  application  to  be  made,  at 
least,  one  day  before  the  day  on  which  the  cause,  in  which 
the  change  was  applied  for,  was  set  for  trial.  We  see  noth- 
ing unreasonable  in  this  rule.  It  strikes  us  as  judicious; 
and  die  court,  both  inherently  and  by  statute,  has  power 
to  presctibe  reasonsdble  rules  for  the  regulation  of  business 
therein." 

It  was  held  by  this  court,  in  the  case  of  Redman  v.  The 
State y  28  Ind.  205,  that  such  a  rule  was  not  repugnant  to  the 
statute,  but  was  eminently  proper.  The  court  say:  "It  is 
insisted  by  the  appellant's  counsel  that  it  was  the  imperative 
duty  of  the  court,  under  the  statute,  to  grant  the  change  of 
venue  for  the  cause  stated  in  the  affidavit;  that  the  statute 
does  not  limit  the  time  within  which  the  application  shall 
be  made,  and  therefore  that  it  is  the  right  of  the  accused  to 
make  it  at  any  time  before  the  commencement  of  the  trial, 
and  ttat  the  rule  of  the  court  abridging  such  right  is  incon- 
sistent with  the  statute,  and  void." 

Ag;ain  it  is  said,  after  quoting  the  statute  and  the  rule  of 
court,  ''the  rule  of  court,  copied  above,  though  a  rigid  one, 
we  do  not  think  is  repugnant  to  the  statute.  It  does  not 
ies^  the  right  of  the  party  to  demand  a  change  of  venue  for 
causes  specified  in  the  statute,  but  only  limits  the  time  in 
the  progress  of  the  cause,  in  which  the  application  must  be 
made,  in  reference  to  which  the  statute  is  silent." 
The  above  ruling  was  followed  in  the  cases  of  Gallcway  v. 


24  SUPREME  COURT  OF  INDIANA, 

Traitt  et  al.  v,  Truitt. 

The  StatCy  29  Ind.  442,  and  in  Reitz  v.  Tlie  State,  ex  rel. 
HoldeHy  33  Ind,  187, 

We  are  inclined  to  adhere  to  and  follow  the  former  rul- 
ings of  this  court  on  the  point  under  consideration,  and, 
therefore,  hold  that  the  rules  under  consideration  are  not  re- 
pugnant to  the  statute,  but  are  valid. 

It  is  also  claimed  by  the  appellants  that,  conceding  that 
the  rules  are  not  repugnant  to  the  statute  and  are  in  the 
record,  they  should  not  apply  and  govern  the  case  under 
consideration,  for  the  reason  that  Walden  was  not  a  party 
to  the  record,  and,  therefore,  not  bound  by  the  rules  of  the 
court  until  he  entered  his  appearance  on  the  seventeenth 
judicial  day  of  said  term.  It  is,  in  other  words,  maintained 
that  the  rules  of  court  can  only  operate  upon  a  party  who 
has  been  duly  served  with  process,  or  against  whom  pub- 
lication has  been  made,  or  who  has  voluntarily  and  in  writ- 
ing waived  the  issuing  and  service  of  process  and  enteied 
his  appearance  to  the  action,  or  who  has  entered  his  appear- 
ance in  open  court  before  the  day  on  which  the  cause  is 
docketed  for  trial. 

It  is,  on  the  other  hand,  maintained  by  the  appellee,  that 
when  Walden  entered  his  appearance  to  the  action  on  a  day 
subsequent  to  the  day  on  which  the  case  was  docketed  for 
trial,  he  is  to  be  charged  with  notice  of  the  rules  of  the 
court,  and  that  he  took  his  position  in  the  case  subject  to 
the  disabilities  imposed  by  such  rules. 

We  have  not  been  referred  to  any  authority  upor  this 
point,  and  we  have  been  unable  to  find  any  that  is  in 
point.  It  is  a  new  question  of  practice,  and  we  have  tried 
to  adopt  such  a  rule  of  practice  as  will,  on  the  one  haid, 
not  deprive  a  party  of  any  substantial  right  secured  to  him 
by  the  statute,  and,  on  the  other  hand,  will  not  be  the  mems 
of  securing  unreasonable  delays  by  an  evasion  of  the  rules  of 
the  court. 

Section  207  of  the  code,  2  G.  &  H.  1 54,  gives  a  parry  a 
right  to  a  change  of  the  venue  in  civil  cases.  It  has  }een 
repeatedly  held  by  this  court  that  the  word  ''may/'  as  used 


NOVEMBER  TERM,  1871.  25 

Truitt  a  oLv.  Tniitt 

in  that  section,  should  be  construed  shall,  and  that  the  duty 
of  the  court  to  change  the  venue  is  imperative  and  not  dis- 
cretionary. In  the  absence  of  a  rule  of  court  limiting  this 
right,  a  party  would  be  entitled  to  demand  and  receive  a 
change  of  venue  at  any  time  before  the  commencement  of 
the  trial  of  the  cause.  A  rule  of  court  which  deprives  a 
party  of  a  right  secured  by  the  law  would  be  absolutely 
void,  but  we  are  of  the  opinion  that  the  court  may  regulate 
the  time  when  such  right  shall  be  exercised  by  a  party  who 
has,  in  any  of  the  modes  above  indicated,  been  subjected  to 
the  jurisdiction  of  the  court.  But  we  are  also  of  the  opin- 
ion that  such  a  rule  should  not  operate  on  a  party  who  has 
entered  his  appearance  aiter  the  day  the  cause  was  docketed 
for  trial,  and  who  had,  in  none  of  the  above  modes,  sub- 
jected himself  to  the  jurisdiction  of  the  court.  Every  per- 
son is  presumed  to  know  the  law,  and  is  bound,  at  his  peril, 
to  take  notice  of  the  law,  but  the  rules  of  court  can  only 
operate  on  parties  who  are  in  court.  It  is  provided  by  sec- 
tion 358,  that  "the  clerk  shall  keep  an  entry  docket,  wherein 
he  shall  enter  all  actions  in  the  order  in  which  they  are 
brought'*  2  G.  &  H.  216.  It  is  also  provided  by  section 
359  of  the  code,  2  G.  &  H.  216,  that  "the  clerk  shall  docket 
as  many  actions  for  each  day  as,  in  his  opinion,  will  be  dis- 
posed of  by  the  court,  and  they  shall  be  called  for  trial  in 
their  order  on  the  docket,"  etc. 

The  above  section  should  be  construed  in  connection  with 
section  315  of  the  code,  2  G.  &  H.  194,  which  provides,  that 
'*  every  action  shall  stand  for  issue  and  trial  at  the  first  term 
after  it  is  commenced,  when  the  summons  has  been  served 
on  the  defendant  ten  days,  or  publication  has  been  made 
for  thirty  days,  before  the  first  day  of  the  term." 

While  it  is  made  the  duty  of  the  clerk  to  docket  every 
case  that  is  entered  on  the  entry  docket,  as  provided  in 
section  358  of  the  code,  the  case  does  not  stand  for  issue 
or  trial  without  service  of  process,  or  publication  of  no- 
tice. A  defendant  who  has  not  been  served  or  notified  may 
appear  to  the  action,  and  if  he  does  so  before  the  day  the 
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case  is  docketed  for  trial,  then  he  must  con^y  with  the 
rules  of  the  court  as  to  the  time  when  application  shall  be 
made  for  a  change  of  venue ;  but  it  would,  in  our  opinion,  be 
a  hard  and  unreasonable  rule  to  deprive  a  party,  who  volun- 
tarily enters  his  appearance,  of  a  right  secured  to  him  by  posi- 
tive law.  Under  such  a  rule,  no  party  would  voluntarily  enter 
his  af^arance  after  the  day  on  which  the  cause  was  dock- 
eted for  trial,  and  this  would  cause  delay  instead  of  expedit- 
ing the  trial  of  the  cause. 

We  are  of  the  opinion  that  the  court  erred  in  refusing  to 
entertain  the  application  of  Walden  for  a  change  of  venue, 
and  for  this  error  the  judgment  must  be  reversed. 

There  are  some  other  errors  assigned,  which  will  arise 
upon  another  trial,  and  we  will  therefore  pass  upon  them. 

It  is  next  claimed  that  the  decree  of  the  court  is  void,  be- 
cause there  was  no  personal  judgment  against  Joshua  Truitt 
on  the  note.  We  think  otherwise.  The  court  found  the 
amount  due  on  the  note,  and  rendered  a  decree  for  the  sale 
of  the  land  to  satisfy  the  amount  so  found  to  be  due.  It 
was  not  necessary  that  there  should  have  been  a  personal 
judgment  to  sustain  a  decree  in  rem.  A  par^  may  take  a 
decree  for  the  foreclosure  of  a  mortgage,  or  the  enforcement 
of  a  mechanic's  lien,  without  a  personal  judgment  over 
against  the  party  liable.  This  was  a  proceeding  in  rem^  to 
enforce  a  lien  on  the  land,  and  we  are  unable  to  see  how  the 
defendants  have  been  injured  by  the  failure  to  take  a  per- 
sonal judgment  also.  This  remedy  will  be  exhausted  when 
the  land  is  sold,  and  the  liability  of  Joshua  Truitt  will  end 
with  the  sale  of  the  land.  This  would  be  the  case  if  he  had 
not  been  discharged  in  bankruptcy. 

It  is  next  claimed  that  the  court  erred  in  rendering  a  de- 
cree for  the  sale  of  the  land  to  discharge  the  lien  thereon 
against  the  appellant  Joshua  Truitt,  who  had  pleaded  and 
proved  his  discharge  in  bankruptcy. 

We  are  of  a  different  opinion.  The  discharge  of  a  party 
in  bankruptcy  does  not  release  a  mortgage  or  lien  on  real 
property,  which  had  been  created  prior  to  the  commence- 
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ment  of  the  proceedings  in  bankruptcy,  nor  does  such  dis- 
charge dqprive  the  party  holding  such  lien  from  enforcing 
the  same.    Bump  Law  and  Prac.  Bankrup.  i6o,  445. 

A  party  that  has  a  lien  upon  property  fiaudulendy  con- 
veyed away  by  the  bankrupt  may  prosecute  a  suit  to  enforce 
it,  instituted  before  the  commencement  of  the  proceedings 
in  bankruptcy,  even  though  the  discharge  is  plttded  in  bar 
of  the  suit  Payne  v.  Able,  4  Bankrup.  Reg.  67;  S.  C.  18 
Pitts.  Law  J.  loi. 

If  the  court  had  rendered  a  personal  judgment  against 
Joshua  Truit^  after  he  had  pleaded  and  proved  his  discharge 
in  bankruptcy,  it  would  have  been  erroneous,  but  we  see 
no  error  in  rendering  a  decree  in  rem  for  the  sale  of  land  to 
satisfy  a  lien  which  was  created  prior  to  the  commencement 
of  the  proceedings  in  bankruptcy. 

Walden,  having  purchased  the  land  in  dispute  pending  an 
action  involving  the  title  thereto,  acquired  no  title  thereto 
as  against  the  plaintiff.  It  was  said  by  this  court  in  Green 
V.  White,  7  Blackf.  242,  that ''  the  principle  is  now  too  well 
settled  to  be  even  doubted,  that  ^Us pendens,  duly  prosecuted, 
is  notice  to  a  purchaser,  so  as  to  afiect  and  bind  his  inter- 
est by  the  decree.  In  Worsley  v.  Tlie  Earl  of  Scarborough, 
3  Atk.  392,  it  was  said  that  all  people  are  supposed  to  be 
attentive  to  what  passes  in  a  court  of  justice,  and  it  is  to 
prevent  a  greats  mischief  that  would  arise  by  people's  pur- 
chasing a  right  under  litigation  and  then  in  contest,  that 
this  jM-inciple  has  been  established.  See,  also,  2  Sugd.  Vend. 
281.  A  purchase  of  a  right  which  is  undergoing  a  judidal 
investigation  is  a  fraud  upon  the  plaindfi^  and  is  %<^  iar  con* 
sidered  a  nullity  that  it  cannot  avail  against  his  title."  Sec 
Murrey  v.  LyUmm,  2  Johns.  Ch.  441. 

A  party  who  purchases  property  pending  litigation  re- 
specting such  property  takes  the  title  subject  to  the  rights  of 
the  plaintiff  as  determined  in  such  action.  In  the  action 
that  was  pending  when  Walden  purchased  the  land  in  dis- 
pute, the  court  decreed  that  the  title  of  Annie  A.  Tniitt  was 
fraudulent  and  void  as  against  the  plaintiff  and  that  he  had  a 
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lien  thereon  to  secure  the  payment  of  the  sum  due  him  from 
Joshua  Truitt  Walden,  therefore,  holds  the  title  to  the  land 
subject  to  the  prior  and  paramount  equities  of  the  plaintiff. 
This  case  is  a  sequel  to  a  case  decided  at  this  term  (37  Ind, 
5 14),  wherein  the  plaintiff  in  this  action  was  the  plaintifT, 
and  Joshua  and  Annie  A.  Truitt  were  defendants. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is  re- 
manded, with  directions  for  further  proceedings  in  accordance 
with  this  opinion. 

T.  y.  Sample^  for  appellants. 

W.  Marchy  W.  Brotherfon,  and  C.  E.  Shipley ^  for  appellee. 
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144 90 

Criminal  Law. — Selling  Share  in  Lottery  Scheme, — Selling  envelopes,  some 
of  which  contain  money,  and  others  do  not,  and  paying  a  sum  of  money  when 
an  empty  envelope  is  purchased  by  chance,  is  a  violation  of  section  32,  2  G. 
&  H.  468. 

APPEAL  from  the  Hancock  Circuit  Court. 

Worden,  C,  J. — ^This  was  an  indictment  against  the  appel- 
lant, charging,  in  substance,  that  on  the  i6th  of  August, 
1870,  at  said  county,  the  appellant  sold  to  one  John  C.  At- 
kinson a  share  in  a  lottery  scheme,  as  follows,  viz. :  The 
appellant  then  and  there  placed  in  a  box  an  indefinite  num- 
ber of  letter  envelopes,  in  each  of  which,  except  three,  was 
a  sum  of  money  ranging  from  one  cent  to  one  hundred  dol- 
lars; the  amount  in  any  particular  envelope  being  unknown 
to  the  purchasers  of  shares.  The  shares,  or  in  other  words, 
the  right  to  any  one  of  the  envelopes,  were  sold  by  the 
appellant  at  fifty  cents  each.  The  purchaser  of  a  share,  or 
one  of  tiie  envelopes,  was  to  be  entitled  to  the  envelope  and 
its  contents;  but  if  the  envelope  proved  to  be  one  in  which 
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no  money  was  placed,  the  purchaser  was  to  be  entitled  to 
filly  dollars  from  the  appellant  The  appellant  sold  to  said 
Atkinson  one  of  these  shares  or  envelopes  for  the  sum  of 
fifty  cents. 

On  this  indictment  the  appellant  was  tried  and  convicted. 
The  only  question  made  is  as  to  the  sufficiency  of  the  in- 
dictment 

We  have  condensed  the  statements  in  the  indictment,  and 
set  out  what  seems  to  us  to  be  its  substance ;  and  it  makes  a 
case  clearly  within  the  statute  on  the  subject  2  G.  &  H. 
468,  sec.  32. 

The  indictment,  in  our  opinion,  was  good,  and  the  judg- 
ment must  be  affirmed. 

The  judgment  below  is  affirmed,  with  costs. 

7.  L.  Mason,  C.  G.  Offutt,  %  W.  Gordon,  and  W.  March, 
for  appellant 

D.  W.  Chambers  and  B.  W.  Hanna,  Attorney  General,  for 
the  State. 
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APPEAL  from  the  Hancock  Circuit  Court 

WoRDEN,  C.  J. — ^The  judgment  in  this  case  must  be 
affirmed,  for  reasons  stated  in  another  case  between  the  same 
parties,  involving  the  same  question,  at  the  present  term, 
ante,  p.  28. 

The  judgment  below  is  affirmed,  with  costs. 

y.  L.  Mason,  C.  G.  Offutt,  %  W.  Gordon,  and  W.  March, 
for  appellant 

D.  JV.  Chambers  and  B.  W.  Hanna,  Attorney  General,  for 
the  State. 
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Crews  v.  Thb  State. 

APPEAL  from  the  Hancock  Circuit  Court 

WoRDEN,  C.  J.— The  judgment  in  this  case  mast  be 
affirmed,  for  reasons  given  in  another  case  between  the  same 
parties  at  the  present  term,  anU,  p.  28. 

The  judgment  below  is  affinned,  with  costs. 

y.  L.  Mason,  C  G.  Ojffktt,  3f.  W.  Gordon,  and  IV.  March, 
for  £^pellant 

D.  W.  CItambers  and  B.  W.  Hanna,  Attorney  General,  for 
the  State. 


Crews  v.  The  State. 

APPEAL  from  the  Hancock  Circuit  Court 

Worden,  C.  J. — ^The  judgment  in  this  case  must  be 
affirmed,  on  another  case  between  the  same  parties  at  the 
present  term,  ante,  p.  28. 

The  judgmentbelow  is  affirmed,  with  costs. 

y.  L.  Mason,  C.  G.  Offutt,  %  W.  Gordon,  and  W.  March, 
for  appellant 

D.  W.  Chambers  and  B.  W.  Hanna,  Attorney  General,  for 
the  State. 


Heller,  Receiver,  v.  McCorhick. 

Mutual  Insurance  Company, — Receiver, — The  case  of  Embret  v.  Shideier, 
36  Ind.  423,  approved,  and  this  case  affinned  upon  its  authority. 

APPEAL  from  the  Hendricks  Common  Pleas. 
BusKiRK,  J. — ^The  appellant  sued  the  appellee  upon  a 
premium  note  before  a  justice  of  the  peace.    A  trial  re- 
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suited  in  a  finding  for  defendant  The  appellant  appealed 
to  the  common  pleas,  where  the  cause  was,  by  the 
agreement  of  the  parties,  submitted  to  the  court  for  trial, 
which  resulted  in  another  finding  for  the  defendant. 

The  court  overruled  a  motion  for  a  new  trial,  and  ren- 
dered judgment 

The  only  error  which  presents  any  question  for  our  deci- 
sion is  based  upon  the  action  of  the  court  in  overruling  the 
motion  for  a  new  trial.  The  evidence  is  in  the  record,  and 
we  have  read  and  properly  considered  it  This  case  comes 
witiiin  the  principles  decided  at  the  present  term  in  the  well 
considered  case  of  Embree  v.  Shideler^  36  Ind.  423. 

Under  the  rulings  in  the  above  case,  the  evidence  in  the 
case  at  bar  was  wholly  insufficient  to  entitle  the  appellant  to 
a  judgment  in  his  &vor.    We  are  of  the  opinion  that  the  * 
court  committed  no  error  in  overruling  the  motion  for  a  new 
triaL 

The  judgment  is  affirmed,  with  costs. 

P.  JV.  Bartholomew^  for  appellant 

L.  If.  Campbell^  for  appellee. 


Manlove,  Receiver,  v.  Curtis. 

HuTDAi  Insu&ance  Company.— ^^riftV^. — The  case  of  JSmbrei  v.  ShideUr^ 
36  Ind.  423,  approved,  and  this  case  affinned  upon  the  anthority  of  that 


APPEAL  from  the  Hendricks  Common  Pleas. 

BusKiRK,  J.*->-This  was  an  action  by  the  appellant,  as  the 
receiver  of  the  Farmers  and  Merchants'  Insurance  Company, 
against  the  appellee,  upon  a  premium  note  payable  to  the 
said  company.  The  court  sustained  a  demurrer  to  the  com- 
plaint, and  the  appellant  excepted,  and  he  refusing  to  plead 
further,  the  court  returned  judgment  fi>r  the  appellee. 

The  only  error  assigned  is  based  up<Mi  the  action  of  the 
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court  in  sustaining  the  demurrer  to  the  complaint.  Was 
such  ruling  correct? 

This  case  comes  clearly  within  the  principles  decided  by 
this  court  in  the .  well  considered  case  of  Etnbree  v.  Shideler^ 
36  Ind,  423,  and,  upon  the  authority  of  that  case,  we  are 
of  tlie  opinion  that  the  court  committed  no  error  in  sus- 
taining the  demurrer  to  the  complaint. 

The  judgment  is  affirmed,  with  costs. 

y.  R.  Troxell  and  W^  R.  Manlave,  for  appellant 

C.  C.  Nave,  for  appellee. 


Hannum  et  al.  v.  The  State. 

Recognizance. — jurisdiction, — In  a  suit  upon  a  recognizance  taken  before  a 
justice  of  the  peace,  for  a  recovery  of  the  penalty,  it  most  be  shown  by  the 
complaint  that  the  justice  had  jurisdiction  to  take  the  recognizance. 

Sam^ — Forfeiture, — In  such  case,  it  must  be  aTerred  that  there  has  been  a  for- 
feiture. 

Same. — Justice  of  the  PecLce, — Office, — Ci^^^^  ^— A  justice  of  the  peace  most 
have  an  office,  where  parties,  witnesses,  and  sureties  must  appear;  and  on 
changing  his  office,  notice  should  be  given  to  persons  who  have  been  required 
to  appear  at  his  former  office;  and  where  this  was  not  done,  a  forfeiture  de- 
clared for  failure  of  the  parties  to  appear  at  his  new  location,  they  having 
appeared  at  his  former  office  at  the  proper  time,  was  held  void. 

Evidence, — Agreed  Statement  of  Facts,  —  Fresumptions.-^-^ynxere  a  cause  is 
submitted  for  trial  on  an  agreed  statement  of  facts,  no  presumptions  will  be 
indulged  on  appeal  in  favor  of  the  finding  of  the  court. 

APPEAL  from  the  Carroll  Circuit  Court. 

BusKiRK,  J. — ^Suit  by  the  State  of  Indiana  against  Eli 
Kessler,  Joseph  Breen,  and  the  appellants,  Hannum  and 
Dewey. 

The  complaint  states,  that,  on  the  21st  day  of  September, 
1 869,  Kessler,  Breen,  and  the  appellants  executed  tiieir  cer- 
tain writing  obligatory  to  the  State  of  Indiana,  a  copy  of 
which  was  filed  with  the  complaint,  by  which  they  ackhowl* 
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edged  themselves  to  be  indebted  to  the  State  in  the  sum  of 
six  hundred  dollars,  on  the  following  conditions :  That  if 
the  said  Kessler  and  Breen  should  be  and  appear  before  one 
David  P.  Helser,  a  justice  of  the  peace  hi  and  for  said 
county,  at  his  ofBce  in  Delphi,  on  the  25th  day  of  Septem- 
ber, 1869,  at  the  hour  of  ten  o'clock  in  the  forenoon,  to 
answer  a  charge  of  grand  larceny,  and  not  depart  therefrom 
without  leave,  then  said  obligation  should  be  void,  else  to 
remain  in  full  force;  that  the  said  Kessler  and  Breen  did  not 
appear  at  the  time  and  place  stated,  but  wholly  made  default; 
wherefore  the  plaintiff  demands  judgment. 

An  exhibit  filed  with  the  complaint  is  a  copy  of  the  bond 
sued  on,  in  which  the  said  Kessler,  Breen,  and  the  appel- 
lants, Hannum  and  Dewey,  acknowledge  themselves  to  be 
indebted  to  the  State  of  Indiana  in  the  sum  of  six  hundred 
dollars  each,  on  the  following  conditions :  That  whereas,  the 
said  Kessler  and  Breen  had  been  arrested  on  a  warrant 
issued  by  D.  P.  Helser,  a  justice  of  the  peace  in  and  for 
said  county,  on  the  charge  of  grand  larceny,  and  the  exam- 
ination of  said  cause  having  been  continued  to  September 
25th,  1869,  at  10  o'clock  A.  M.,  if  the  said  Kessler  and 
Breen  should  be  and  appear  at  said  time,  etc.,  then  said  bond 
should  be  void,  etc. 

There  was  a  return  of  "not  found"  as  to  the  defendants 
Kessler  and  Breen. 

The  appellants,  Hannum  and  Dewey,  filed  an  answer, 
which  was  a  general  denial  of  each  and  every  allegation  in 
the  complaint. 

Trial  by  the  court  and  finding  for  the  plaintiff  in  the  sum 
of  six  hundred  dollars.  Motion  by  appellants  for  a  new 
trial  for  the  following  reasons:  First,  the  court  erred  in 
overruling  the  appellants' demurrer  to  the  complaint;  second, 
the  finding  and  decision  of  the  court  were  contrary  to  law; 
third,  the  finding  and  decision  of  the  court  were  not  sus- 
tained by  sufficient  evidence;  fourth,  the  finding  and  decision 
of  the  court  were  unsupported  by  the  evidence. 
Vol.  XXXVHL— 3 
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Motion  for  new  trial  was  overruled,  and  the  appellants 
excepted  to  such  ruling  of  the  court 

Motion  by  the  appellants  in  arrest  of  judgment,  which 
motion  was  overruled  by  the  court,  to  which  the  appellants 
excepted. 

Judgment  on  the  finding,  and  appeal  by  Hannum  and 
Dewey  to  the  Supreme  Court 

On  the  same  day,  the  appellants  filed  their  bill  of  excep- 
tions, containing  all  the  evidence,  by  which  it  appears  from 
an  agreed  statement  of  the  facts  given  in  evidence,  that  on 
the  2 1st  day  of  September,  1869,  at  the  office  of  one  D.  P. 
Helser,  a  justice  of  the  peace  in  Deer  Creek  township,  in 
said  county,  the  defendants,  Kessler  and  Breen,as  principals, 
and  the  appellants,  Hannum  and  Dewey,  as  sureties,  exe- 
cuted the  following  writing  obligatory  to  the  State  of  Indi- 
ana, to  wit: 

"We,  Eli  Kessler,  Joseph  Breen,  J.  C.  Hannum,  and 
Henry  S.  Dewey,  of  the  county  of  Carroll  and  State  of 
Indiana,  are  held  and  firmly  bound  unto  the  State  of  Indiana 
in  the  penal  sum  of  six  hundred  dollars  each,  for  the  pay- 
ment of  which  we  bind  ourselves,  executors,  and  administra- 
tors.   Sealed  and  signed  this  21st  day  of  September,  1869. 

"The  condition  of  the  above  obligation  is  such  that, 
whereas  the  above  bound  Eli  Kessler  and  Joseph  Breen 
have  been  arrested  on  a  warrant  issued  by  D.  P.  Helser, 
J.  P.,  in  said  county,  on  the  charge  of  grand  larceny,  and 
the  examination  of  said  cause  is  continued  to  September 
25th,  1869,  ^^  ^^  o'clock,  A.  M.  Now,  if  the  said  Kessler 
and  Breen  shall  be  and  appear  before  the  said  justice  at  said 
time  of  examination,  and  not  depart  therefrom  without  leave, 
then  this  bond  shall  be  void,  else  to  remain  in  full  force  and 
virtue  in  law. 

[Signed]  ''E.  Kessler,  [Seal] 

hii 

"Joseph  +  Breen,  [Seal] 

mark. 

"J.  C.  Hannum,  [Seal] 

"Henry  Dewey."  [Seal] 
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That  on  said  2Sth  day  of  September,  1869,  before  the 
hour  set  for  trial,  to  wit,  before  the  hour  of  ten  o'clock,  A, 
M.,  the  said  justice  of  the  peace  left  his  office  and  repaired 
to  the  office  of  the  mayor  of  the  city  of  Delphi ;  the  office 
of  said  mayor  not  being  the  office  of  said  justice  of  the 
peace,  nor  the  place  where  the  justice  before  that  time 
usually  transacted  his  official  business;  that  no  notice  was 
given  to  the  defendants,  or  either  of  them,  at  the  time  said 
writing  obligatory  was  executed,  or  at  any  time  thereafter, 
that  such  change  would  be  made,  and  the  fact  of  such 
change  was  to  each  of  the  defendants  at  said  times  unknown ; 
that  the  defendants,  Hannum  and  Dewey,  were  present  at 
the  office  of  said  justice  of  the  peace  at  the  time  set  for 
trial,  as  by  the  conditions  of  their  bond  required ;  that  at 
said  office  of  said  mayor,  at  the  hour  fixed  for  the  trial,  said 
justice  caused  the  marshal  of  said  city  to  call  said  Kessler 
and  Breen  each  three  times ;  and  also  to  call  each  of  the 
defendants,  Hannum  and  Dewey,  three  times,  but  did  not 
request  or  require  them  to  bring  before  said  justice  the 
bodies  of  said  Kessler  and  Breen  and  save  their  recogni- 
zance; that  said  defendants  did  not  answer  and  were  not 
•  present  at  the  office  of  said  mayor  when  their  names  were 
thus  called,  and  that  the  defendants,  Hannum  and  Dewey, 
being  at  the  office  of  said  justice,  did  not,  and  could  not 
hear  their  names  called  by  the  marshal  at  the  office  of  the 
mayor. 

The  appellants  have  assigned  the  following  errors:  First, 
that  the  court  erred  in  overruling  the  motion  of  the  appel- 
lants for  a  new  trial;  second,  that  the  court  erred  in  finding 
for  plaintiff;  third,  that  the  court  erred  in  overruling  mo- 
tion in  arrest  of  judgment;  fourth,  that  the  complaint  does 
not  state  &cts  sufficient  to  constitute  a  cause  of  action. 

The  second  assignment  of  error  presents  no  question  for 
our  decision,  it  being  embraced  in  the  first  error  assigned. 
The  failure  of  the  appellants  to  demur  to  the  complaint  m 
the  court  below  does  not  deprive  them  of  the  right  of  as- 
signing for  error  in  this  court,  that  the  complaint  does  not 
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contain  facts  sufficient  to  constitute  a  cause  of  action.  Sec- 
tion 54,  2  G.  &  H.  8 1,  provides  that  certain  defects  in  a  com- 
plaint are  waived  by  a  failure  to  demur;  but  also  expressly 
excepts  the  objection  ''that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action."  This  is  now 
settled  by  numerous  decisions  of  this  court.  Bolster  v.  Cat- 
terlin^  lO  Ind.  117;  Blacklege  v.  Benedick,  I2lnd.  389;  Ellis 
V.  Miller,  9  Ind.  210;  Board  of  Comnirs  of  Miami  Co,  v. 
HocJistetter,  26  Ind.  47;  Lvvesey  v.  Livesey,  30  Ind.  398. 

A  very  carefully  prepared  brief  has  been  filed  by  the 
counsel  for  appellants,  in  which  several  objections  involving 
the  validity  of  the  judgment  below  are  discussed  with  clear- 
ness and  force.  The  questions  discussed  arise  under  all 
three  of  the  errors  assigned ;  we  shall  therefore  consider  the 
objections  without  reference  to  the  order  in  which  they  are 
presented. 

The  first  objection  urged  is,  that  it  is  not  averred  in  tlie 
complaint,  and  was  not  shown  upon  the  trial,  that  any  affi* 
davit  was  ever  filed  before  the  justice  of  the  peace  charging 
Kessler  and  Breen  with  having  been  guilty  of  any  crime. 
There  was  no  certified  transcript  of  the  justice  of  the  peace 
filed  with  the  complaint  or  read  in  evidence.  It  was  said 
by  this  court  in  the  case  of  T7ie  State  v.  Gachenheimer,  30 
Ind.  63,  ''  Indeed,  we  regarded  it  as  too  familiar  a  proposi- 
tion to  justify  discussion,  that  the  proceedings  of  a  court  of 
inferior  and  limited  jurisdiction  cannot  be  recognized  as 
valid,  unless  the  facts  necessary  to  give  the  jurisdiction  in 
the  particular  case  are  affirmatively  shown  to  exist,  and  that 
a  recognizance,  a  debt  of  record,  taken  by  a  justice  of  the 
peace  is  within  the  rule."  See  the  same  case  reported  in 
28  Ind.  91.  Hawkins  v.  The  State,  ex  reL  Read,  24  Ind. 
288;  Bridge  v.  Ford,  4  Mass.  641;  Commonwealth  v.  Dow- 
ney, 9  Mass.  520. 

There  is  nothing  appearing  in  the  record  to  show  that  the 
justice  had  acquired  any  jurisdiction  of  the  case;  and 
therefore  he  had  no  power  to  take  the  recognizance.  The 
objection  is  well  taken. 
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The  next  objection  urged  is,  that  it  does  not  appear  in  the 
record  that  the  recognizance  was  forfeited  aiid  that  such  for- 
feiture was  noted  or  entered  of  record  on  the  docket  of  the 
justice.  The  forfeiture  of  the  recognizance  should  be  de- 
clared by  the  justice  and  should  be  certified  on  the  back  of 
the  recognizance  as  required  by  section  15  of  the  justices'  act, 
2  G.  &  H.  639 ;  sec.  47,  2  G.  &  H.  398 ;  Patterson  v.  The 
State f  ex  reL  Neff^  12  Ind.  86;  Kiser  v.  The  State,  13  Ind. 
80;   Gackenheimer  v.  The  State y  28  Ind.  91. 

In  the  case  last  cited,  this  court  say:  ''The  action,  under 
the  statute,  is  brought  on  the  recognizance,  alleging  a  for- 
feiture thereof.  It  is  the  recognizance  and  its  forfeiture  that 
gives  the  right  of  action,  and  not  the  fact  that  it  is  recorded. 
The  right  of  action  is  complete  when  the  recognizance  is 
forfeited.  It  was  so  held  in  Patterson  v.  The  State,  12  Ind. 
86,  to  which  we  adhere." 

An  examination  of  the  above  case  will  show  that  it  was 
contended  that  no  right  of  action  existed  until  there  had 
been  a  forfeiture  of  the  recognizance,  and  certificate  of  such 
forfeiture  was  indorsed  by  the  justice  on  the  recognizance, 
and  the  recognizance,  so  indorsed,  filed  and  recorded  in  the 
clerk's  office.  The  court  held  that  the  only  object  in  filing 
the  recognizance  and  recording  it  in  the  clerk's  office  was  to 
create  a  lien  on  the  real  estate  of  the  recognizors;  and  the 
words  in  the  above  quotation,  "and  not  the  fact  that  it  is 
recorded,"  had  reference  to  recording  the  recognizance  in 
the  clerk's  ofiSce,  and  not  to  the  entry  in  the  justice's  docket 
of  the  forfeiture.  But  in  this  it  is  not  alleged  or  shown  that 
there  was  any  forfeiture.  There  can  be  no  action  without  a 
forfeiture  on  which  to  base  the  action.  Votaw  v.  The  State, 
12  Ind.  497. 

It  is  next  claimed  by  the  appellants,  that  upon  the  facts 
agreed  upon,  the  justice  had  no  power  to  have  the  recog- 
nizors called  and  a  forfeiture  taken  of  the  bond.  We  are  of 
the  opinion  that  the  position  is  well  taken.  A  justice  of  the 
peace  is  required  to  have  an  office.  When  a  justice  issues 
a  summons,  he  is  required  to  specify  the  time  and  place  at 
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which  the  defendant  shall  appear.  Sec.  21,  2  G.  &  H.  582. 
The  forms  prescribed  for  a  justice  of  the  peace  require  a 
party  summoned  or  witness  subpoenaed  to  appear  at  the  office 
of  the  justice.  The  condition  of  the  recognizance  required 
the  recognizors  to  appear  at  the  office  of  the  justice.  A 
justice  has  the  right  to  establish  his  office  at  any  place  in 
his  township,  and  he  undoubtedly  has  the  right  to  change 
his  office;  but  we  are  of  the  opinion  that  he  has  no  right  to 
change  without  giving  notice  to  such  persons  as  we^e  re- 
quired to  attend  at  his  old  office.  In  the  case  under  consid- 
eration, the  justice,  just  before  the  time  set  for  the  appear- 
ance of  the  recognizors,  vacated  his  office  and  went  to  the 
mayor's  office,  in  a  difierent  part  of  die  city  of  Delphi,  where 
he  caused  the  recognizors  to  be  called.  It  is  admitted  that 
the  appellants  were  at  the  office  of  the  justice  at  the  time 
named;  that  they  had  received  no  notice  of  the  change  of 
office,  and  could  not  and  did  not  hear  themselves  called. 
We  are  of  the  opinion  that  the  calling  of  the  recognizors,  at 
the  place  and  under  the  circumstances  agreed  upon,  was  a 
nullity. 

All  the  proceedings  of  courts  should  be  open  and  &ir,  and 
free  from  any  suspicion  that  any  advantage  has  been  taken. 
This  cause  was  submitted  to  the  court  below  upon  an  agreed 
statement  of  the  facts,  and  hence  we  can  indulge  in  no  pre- 
sumptions in  &vor  of  the  finding  of  the  court  below.  Jt 
was  said  by  this  court  in  the  case  of  /.  6*  C.  R.  R,  Co.  v. 
Kinney f  8  Ind.  402,  that  ^' where  a  cause  is  tried  upon  an 
agreed  case  in  writing,  an  appellate  court  has  neither  more 
nor  less  evidence  on  which  to  act  than  the  inferior  court  had ; 
and  they  must  weigh  it  as  if  they  were  tiying  the  case 
originally/' 

The  judgment  is  reversed,  and  the  cause  is  remanded, 
with  directions  to  the  court  below  to  order  a  new  trial,  and 
for  further  proceedings  in  accordance  with  this  opinion. 

y.  Applegate  and  y.  H,  Gould^  for  appellants. 

B,  W.  Hanna^  Attorney  General,  for  the  State. 
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Thompson  v.  The  State.  _   ^ 
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QtnaxAL  XJcn.'^Jii^.-^AssaMlt  with  In^n/.^Evidemct,—Tht  State  may  i  38    so 

show,  on  the  trial  of  an  indictment  for  a  rape,  or  for  an  assault  and  battety  |!?L- ^ 

with  intent  to.commit  a  rape,  either  by  the  prosecuting  witness  or  any  other  i^  Jj^ 

witness,  that  the  peison  npoa  whom  the  crime  was  perpetrated  made  com- 
plaint  of  the  outrage  soon  after  its  commission,  and  when,  where,  and  to 
whom  it  was  made ;  bat  may  not  show  the  particulars  of  the  narratiye,  or  the 
person  charged,  though  the  defence  may  do  so,  and  thus  authorize' (he  State 
to  pursue  the  examination.  The  usual  question  on  direct  examination  is, 
simply,  did  she  make  the  complaint?  And  the  answer  is  yes  or  no.  The 
statement  is  only  evidence  in  corroboration  of  her  testimony,  and  not  proper 
where  she  is  not  a  witness.  If  evidence  has  been  given  impeaching  the 
prosecuting  witness,  evidence  may  be  given  that  out  of  court  her  statement 
has  corresponded  with  her  evidence  before  the  jury. 

APPEAL  from  the  Shelby  Circuit  Court 

Downey,  J. — ^The  appellant  was  indicted  for  an  assault  and 
battery  with  intent  to  ravish.  He  pleaded  not  guilty ;  was 
tried  by  a  jury;  found  guilty;  his  motion  for  anew  trial  was 
overruled;  and  he  was  sentenced  to  hard  labor  in  the  State's 
prison  for  two  years,  and  to  pay  a  fine  of  one  dollar  and  the 
costs.  He  appealed,  and  has  assigned  several  errors,  all  of 
which,  however,  resolve  themselves  into  the  question  as  to 
the  correctness  of  the  ruling  of  the  court  in  refusing  to  grant 
him  a  new  trial. 

The  prosecuting  witness  stated  that  she  had  related  the 
occurrence  to  her  husband  soon  after  it  took  place.  The 
husband  was  introduced  as  a  witness  by  the  State  in  the 
opening  of  the  case,  and  was  asked  this  question:  "State 
what  she  said  as  to  the  character  of  the  attack  that  Thompson 
had  made  upon  her  7"  The  defendant  objected  to  this  ques- 
tion, and  to  any  answer  to  it ;  but  his  objection  was  overruled 
by  the  court,  and  the  witness  answered,  stating  the  particu^ 
lars  of  the  attack.  In  another  question  he  was  asked,  "  Who 
did  she  state  made  the  attack  upon  her?''  and  notwithstand- 
ing the  objection  of  the  defendant,  which  was  overruled,  he 
answered,  "  She  said  Lewis  Thompson." 

The  court  instructed  the  jury  with  reference  to  this  evi- 
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dence,  as  follows :  "  If  you  are  satisfied  from  the  evidence 
that  immediately  after  the  alleged  commission  of  the  offence 
charged,  the  prosecuting  witness  made  proclamation  of  the 
alleged  attack  to  her  husband  or  other  persons,  and  set  on 
foot  legal  proceedings  against  the  defendant,  you  may  con- 
sider these  Caicts  in  determining  the  guilt  or  innocence  of  the 
defendant'' 

These  rulings  of  the  court  were  clearly  wrong.  The 
character  and  previous  deportment  of  the  prosecuting  wit- 
ness, as  they  appear  in  the  evidence,  were  so  bad  that  little 
dependence  could  have  been  placed  upon  her  statements.  To 
make  out  the  case  by  permitting  the  husband  to  narrate  the 
circumstances  of  the  transaction,  and  give  the  name  of  the 
defendant  as  the  guilty  party,  as  these  were  stated  to  him  by 
his  wife,  and  to  charge  the  jury  that  they  might  consider 
these  facts,  thus  narrated,  in  determining  the  g^ilt  or  inno- 
cence of  the  defendant,  was  unprecedented.  Such  rulings 
have  no  sanction  in  any  well  considered  case.  The  same 
rule  is  applicable  in  a  case  of  this  kind  as  prevails  in  prose- 
cutions for  the  crime  of  rape,  so  far  as  this  point  is  concerned. 
The  following  propositions  will  be  found  sustained  by  the 
authorities,  many  of  which  we  cite : 

1.  That  the  prosecutor  may  show  by  the  testimony  of  the 
prosecuting  witness,  or  that  of  other  witnesses,  that  she 
made  complaint  of  the  outrage  recently  after  its  commission, 
and  when,  where,  and  to  whom  it  was  made. 

2.  That  he  cannot  be  allowed  to  prove  the  name  of  the 
person  charged  with  the  crime,  or  the  particulars  as  narrated 
by  her. 

'  3.  On  the  direct  examination  the  practice  has  been  merely 
to  ask  whether  she  made  complaint  that  such  an  outrage  had 
been  perpetrated  upon  her,  and  to  receive  in  answer  only  a 
simple  yes  or  no. 

4.  That  such  statement  is  only  corroborative  of  her  testi- 
mony, and  is  not  evidence  of  the  fact  upon  which  the  jury 
can  find  the  defendant  guilty ;  and  when  she  is  not  a  witness 
in  the  case,  it  is  wholly  inadmissible.    3  Greenl.  Ev.,  sec.  313; 
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2  Bishop Crim.  Proced., sec.  912 ;  Reginay.  Osborne,  i  C.  &  M. 
622;  Regina  v.  Megson,  9  Car.  &  P.  420;  Regina  v.  Alexander , 
2  Crawf.  &  DixC.C.  126;  The  Peoples.  McGee,  i  Denio,  19; 
Stephen  v.  The  State,  1 1  Georgia,  225 ;  yohnsan  v.  The  State, 
17  Ohio,  593;  Laughlin  v.  The  State,  18  Ohio,  99;  Roscoe 
Crim.  Ev.  24;  Weldon  v.  The  State,  32  Ind.  81. 

If  the  defendant  desires  to  inquire  into  the  particulars  of 
such  narration  by  the  prosecuting  witness,  he  has  a  right  to 
do  so,  and  thus  open  the  door  to  both  parties.  If  evidence 
has  been  given  by  the  defendant  impeaching  the  prosecuting 
witness,  she  may  be  supported  by  proving  that  she  has,  out 
of  court,  narrated  the  facts  as  she  has  testified  to  them  in 
court  Dailey  v.  The  State,  28  Ind.  285 ;  Coffin  v.  Anderson, 
4  BlackC  395. 

Other  points  are  made  in  the  case,  but  we  need  not  con- 
sider them.  It  may  be  proper  to  state  that  the  cause  was 
not  tried  by  the  regular  judge. 

The  judgment  is  reversed,  and  the  cause  remanded ;  to  be 
certified  to  the  warden  of  the  prison,  etc. 

K.  M.  Hord,  A.  Blair,  y.  T  Hockman,  and  Z.  y.  Hackney, 
for  appellant 

N.  T.  Carr  and  B.  W.  Hatma,  Attorney  General,  for  the 
State. 


The  State,  ex  rel.  Jackson  Township  et  al.,  v.  Arnold        ss   ^1 

Town. — Incorporation, — A  town  cannot  be  incorporated  until  its  officers  and 
its  board  of  trustees  have  been  elected,  and  a  president  of  the  board  desig- 
nated. It  is  accordingly  held,  that  where  all  the  preliminaiy  steps  have  been 
taken,  and  a  vote  ordered  by  the  board  of  county  commissioners  has  re- 
sulted in  favor  of  the  incorporation  of  the  town,  but  no  report  has  been  made 
by  the  inspectors  of  the  election,  and  no  further  steps  taken  toward  the  or- 
ganization, an  actioQ  cannot  be  sustained  in  the  name  of  the  township,  on 
relation  of  a  number  of  the  taxpayers,  to  enjoin  the  township  trustee  from 
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proceeding  to  erect  a  school-house,  with  the  funds  of  the  township,  iRdthin 
the  limits  designated  as  the  town. 
Township. — Lit^atian. — No  nnmber  of  citizens  of  a  township  can  be  per- 
mitted, nnofficialty,  to  embark  the  township,  at  their  pleasure,  in  litigatioit,  on 
tfieir  relation,  at  the  expense  of  the  township  treasniy. 

APPEAL  from  the  Morgan  Circuit  Court. 

Downey^  J. — ^Suit  in  the  name  of  the  State,  on  the  rela- 
tion of  Jackson  township  and  many  citizens  of  that  town- 
ship, against  Arnold,  as  trustee  of  the  township,  and  certain 
other  persons,  to  whom,  as  trustee,  he  had  let  the  contracts 
for  erecting  a  graded  school  building  for  the  township. 

Answer  by  general  denial,  and  by  a  special  paragraph  for 
the  contractors.  A  demurrer  was  sustained  to  the  special 
paragraph  of  the  answer.  Trial  by  jury,  and  verdict  and 
judgment  for  the  defendants.  The  object  of  the  suit  was 
to  enjoin  the  defendants  from  further  proceeding  with  the 
erection  of  the  building.  The  citizens  of  Morgantown,  in 
Jackson  township,  had  taken  certain  steps  toward  the  in- 
corporation of  that  town,  and  the  school-house  was  erecting, 
or  to  be  erected,  within  the  limits  of  the  town,  as  specified 
in  these  proceedings. 

The  trustee  was  proceeding  to  erect  the  building  at  the 
expense  and  out  of  the  moneys  of  the  whole  township.  If 
the  town  was  legally  incorporated,  it  is  conceded  by  counsel 
for  appellees  that  the  trustee  could  not  thus  use  the  money  of 
the  township,  and  had  no  legal  right  to  erect  the  building;  as 
in  that  case  the  town  would  itself  be  a  legal  corporation  for 
school  purposes,  and  by  its  proper  officers  would  have  the 
power  and  the  right  to  manage  its  own  school  affiurs  in  its 
own  way.  It  is  also  conceded  that  if  the  town  was  so  in- 
corporated, the  citizens  of  the  township  outside  of  the 
town  would  have  a  legal  right  to  object  to  the  use  of  the 
township  funds  to  erect  the  house  in  the  town.  We  think, 
after  a  careful  examination  of  the  case,  that  the  question 
whether  the  town  was  or  was  not  incorporated  is  the  point 
on  which  the  case  must  turn;  for  although  the  trustee  is 
charged  in  the  complaint  with  fraud  in  procuring  his  election 
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by  misrepresentations  as  to  his  intentions  with  reference  to 
the  building  of  the  school-house,  and  also  with  an  intention 
of  erecting  the  house  at  the  expense  of,  or  with  the  funds 
of,  the  township,  and  then,  by  the  incorporation  of  the  town, 
to  deprive  the  citizens  of  the  township  of  the  use  of  the 
house,  the  verdict  of  the  jury  acquits  him  of  these  charges. 
Indeed,  we  think  it  doubtful  whether  either  of  these  consider- 
ations could  properly  have  anything  to  do  with  the  case.  It 
can  hardly  be  successfully  contended  that  the  courts  can,  by 
injunction  or  otherwise,  compel  persons  to  carry  out  the 
pledges  which  they  may  have  made  during  a  canvass  for  a 
public  office,  with  reference  to  the  manner  of  the  discharge 
of  its  duties  when  they  shall  have  been  elected.  Nor  does  it 
seem  clear  to  us  that  the  suspicion  that  the  trustee  will, 
when  the  school-house  shall  have  been  erected,  participate 
in  the  organization  of  the  town  into  a  corporation,  furnish 
legal  ground  on  which  the  court  can,  by  injunction,  control 
him  in  the  discharge  of  a  duty  which  the  law  commits  to 
his  judgment  and  discretion.  As  the  law  now  is,  if  the 
school-house  should  be  erected  by  the  funds  of  the  town- 
ship, without  anything  having  been  said  about  the  incorpo- 
ration of  the  town,  the  people  of  the  town,  with  the  assent 
of  the  board  of  commissioners  of  the  county,  might  procure 
their  town  to  be  incorporated,  and  the  people  of  the  town- 
ship, outside  of  the  proposed  limits,  could  have  no  voice  in 
the  decision  of  that  question.  What  the  effect  of  such  in- 
corporation of  the  town  would  be  upon  the  title  of  the 
township  to  the  school  property  would  be  another  question. 
But  on  this  subject,  see  Heizerv.  Yokn,  37  Ind.  415. 

Turning  to  the  law  for  the  incorporation  of  towns,  i  G.  & 
H.  619,  we  find  the  steps  indicated  which  must  be  taken  for 
the  incorporation  of  a  town.  There  must  be  a  survey  and 
map  made  of  the  territory  intended  to  be  embraced  within 
the  limits  of  the  town.  There  must  be  a  census  taken  of 
the  resident  population  of  the  territory.  The  survey,  map, 
and  census  must  be  left  at  some  convenient  place  within  said 
territory  for  inspection  by  those  interested  for  at  least  twenty 
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days.  A  petition  must  be  presented  to  the  board  of  county 
commissioners  after  notice  given.  The  board,  if  satisfied 
that  the  requirements  of  the  law  have  been  complied  with, 
shall  make  an  order  declaring  that  such  territory  shall,  with 
the  consent  of  the  qualified  voters  thereof,  be  an  incorpo- 
rated town,  etc.,  and  shall  provide  for  a  meeting  of  the  quali- 
fied voters  resident  in  the  said  territory,  at  a  convenient 
place  therein,  to  be  by  them  named,  on  some  day  within  one 
month  therefrom,  to  determine  whether  such  territory  shall 
be  an  incorporated  town.  Notice  of  this  meeting  must  be 
given,  polls  shall  be  opened,  and  the  election  held,  when 
the  voters  shall,  by  their  votes,  decide  the  question.  Section 
9  of  the  act  is  as  follows:  "The  qualified  voters  of  said  ter- 
ritory shall  vote  by  ballot,  having  thereon  the  word  'yes,* 
or  the  word  'no,*  and  if  a  majority  of  the  ballots  given  at 
such  meeting  shall  have  thereon  the  word '  no,*  the  Voters  of 
such  territory  shall  be  deemed  not  to  have  assented  to  the 
incorporation  thereof  as  a  town,  and  no  further  proceedings 
shall  be  had  in  relation  thereto;  but  if  a  majority  of  such 
ballots  shall  have  thereon  the  word  *yes,*  such  territory 
shall,  from  that  time,  be  deemed  an  incorporated  town,  to 
have  continuance  thereafter  by  the  name  and  style  specified 
in  the  order  made  by  the  board  of  county  commissioners,  as 
hereinbefore  provided;  and  the  inspectors  of  such  meeting 
shall  make  a  statement  showing  the  whole  number  of  ballots 
given  at  such  meeting,  the  number  having  the  word  'yes' 
thereon,  and  the  number  having  the  word  'no'  thereon, 
which  statement  shall  be  verified  by  the  affidavit  of  such  in- 
spectors, and  shall  be  returned  to  such  board  of  commis- 
sioners, at  their  next  session,  who,  if  satisfied  of  the  legality 
of  such  election,  shall  make  an  order  declaring  that  said 
town  has  been  incorporated  by  the  name  adopted,  which  or- 
der shall  be  conclusive  of  such  incorporation,  in  all  suits  by 
or  against  such  corporation;  and  the  existence  of  said  cor- 
poration, by  the  name  and  style  aforesaid,  shall  thereafter  be 
judicially  taken  notice  of  in  all  courts  and  places  in  this 
State,  without  specially  pleading  or  alleging  the  same.** 
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"Sec.  10.  Such  inspectors,  when  they  shall  have  returned 
the  statement  as  aforesaid,  shall  next  proceed  to  divide  said 
town  into  not  less  than  three  or  more  than  seven  districts/' 
etc.  They  are  then  to  give  notice  of  an  election  of  officers 
of  this  town,  and  certify  their  election  to  the  clerk  of  the 
circuit  court  Among  these  officers  are  to  be  elected  one 
trustee  from  each  district,  and  these  trustees  are  to  elect  a 
president  of  their  own  body.  It  is  then  provided  by  section 
20  as  follows :  "  The  president  and  trustees  of  such  town, 
and  their  successors  in  office,  shall  constitute  a  body  politic 

and  corporate,  by  the  name  of  the  town  of ,  and 

shall  be  capable  in  law  to  prosecute  and  defend  suits  to 
which  they  are  a  party." 

It  appears  that  a  survey  and  map  were,  made,  and  census 
taken,  and  notice  given,  and  application  made  to  the  com- 
missioners to  authorize  the  incorporation  of  the  town ;  that 
the  commissioners  made  an  order  for  a  meeting  of  the 
voters  in  the  prescribed  limits;  and  that  an  election  was  ac- 
cordingly held  on  the  25  th  day  of  September,  1869,  which 
resulted  in  a  majority  of  the  votes  being  cast  in  favor  of  in- 
corporation. No  report  of  this  election  was  ever  made  to 
the  board  of  commissioners,  or  any  further  steps  taken 
toward  organizing  the  corporation. 

On  the  3d  day  of  November,  1869,  Arnold  purchased  the 
ground  on  which  to  erect  the  school  building.  On  the  24th 
day  of  January  and  on  the  3d  day  of  February,  1870,  he  let 
the  contracts  for  the  work.  There  was  evidence  tending  to 
show  that  the  idea  of  incorporating  the  town  had  been  aban- 
doned before  any  steps  were  taken  by  Arnold  toward  acquir- 
ing the  ground  or  the  erection  of  the  school  building. 

Do  these  facts  show  that  the  town  was  ever  legally  a  cor- 
poration? We  think  they  do  not  The  town  cannot  be  a 
corporation,  in  a  proper  sense,  until  its  officers  and  its  board 
of  tnjstees  shall  have  been  elected,  and  a  president  of  the 
board  designated.  All  this  seems  to  be  contemplated  by 
section  20,  above  quoted.  As  section  9  declares  that  if  a 
majority  of  the  voters  shall  vote  "yes,"  such  territory  shall 
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from  that  time  be  deemed  an  incorporated  town,  perhaps 
when  its  organization  has  been  completed,  its  existence  may 
relate  back  to  the  date  of  the  election.  It  seems  to  us  that 
no  other  construction  than  this  can  be  correct;  for  if  it 
should  be  held  that  the  mere  vote  made  the  corporation,  and 
the  inspectors  failed  to  report  at  the  next  session  of  the 
board,  as  required  by  section  9^  and  consequently  could  not 
proceed,  as  authorized  by  section  ten  and  the  subsequent 
sections,  to  organize  the  corporation,  there  would  be  a  cor- 
poration without  the  power  of  ever  having  any  officers  to 
administer  its  afiairs.  The  question  is  not,  however,  free 
from  doubt  and  difficult>\ 

The  relators,  other  than  Jackson  township,  moved  the 
court  to  tax  and  adjudge  the  costs  against  the  township  ex- 
clusively; which  motion  was  overruled,  and  they  excepted. 

It  was  right  to  overrule  this  motion.  As  no  authority 
appears  to  any  one  to  use  the  name  of  the  township  as  a 
relator,  it  might  be  a  question,  were  the  point  before  us, 
whether  the  relators,  other  than  the  township,  should  not 
have  been  taxed  with  all  the  costs.  It  can  hardly  be  allow- 
able for  a  citizen,  or  any  number  of  the  citizens  of  a  town- 
ship, unofficially,  to  embark  the  township  in  litigation  at 
their  own  pleasure,  and  at  the  expense  of  the  township 
treasury. 

The  judgment  is  affirmed,  with  costs. 

W.  R.  Harrison,  C.  F.  McNutt,  W.  S.  Shirley,  and  G.  W. 
Gmbbs,  for  appellants. 

S.  Claypool  and  F.  P.  A.  Phelps,  for  appellees. 


Rabb  v.  Daily. 

VKKcnQX^-^A^ealr-^ConJlutiti^  Evidence.— TiiQ  Supreme  Court  cannot  re- 
verse a  case  where  the  evidence  is  conflicting,  the  witnesses  being  present 
before  the  jury. 
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APPEAL  from  the  Ohio  Circuit  Court 

Pettit,  J. — The  appellee  sued  Joseph  C.  Grace,  David 
Lostuller,  and  David  G.  Rabb,  the  appellant,  on  a  promis- 
sory note,  alleged  to  have  been  executed  by  them,  by  the 
firm  name  of ''  Grace,  LostuUer  &  Co."  Grace  and  Lostullcr 
pleaded  their  bankruptcy  and  had  judgment  in  their  favor. 
Rabb  answered,  first,  the  general  denial  sworn  to ;  second, 
payment  by  his  co-defendants  and  by  their  assignee  in  bank- 
ruptcy. 

Reply  of  general  denial  to  the  second  paragraph  of  Rabb's 
answer.  There  was  a  trial  by  jury,  who  rendered  a  verdict 
for  the  plaintiff  A  motion  was  made  for  a  new  trial  and 
overruled,  and  exception  taken. 

The  only  question  presented  to  us  in  this  case,  is  the 
sufficiency  of  the  evidence  to  sustain  the  verdict  The  evi- 
<lence  is  long,  conflicting,  and  in  some  instances  or  particu- 
lars directly  contradictory,  and  might  have  sustained  a 
verdict  either  way.  The  evidence  was  principally  oral,  and 
the  witnesses  were  face  to  face  before  the  court  and  jury,  to 
whom  they  were  probably  well  known,  and  who,  very  likely, 
knew  their  characters,  and  saw  and  observed  their  actions, 
manner,  and  looks  on  the  witness  stand ;  and  were  much 
better  able  firom  these  advantages  to  weigh  and  give  credit 
to,  or  reject,  than  we  are,  who  only  see  the  evidence  on 
paper.  It  is  possible  the  appellant  was  wronged  by  this 
verdict,  but  we  cannot  set  it  and  the  judgment  aside  without 
overruling  numerous  cases  in,  and  the  uniform  rulings  o^ 
this  court 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant 

Downey,  J,  having  been  of  counsel,  was  absent 

A.  C  Downey^  for  appellant 
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Wyant  et  al.  V.  Wyant  et  al.,  Adm'rs. 

Judgment. — Revivor. — Although  our  statute  renders  it  unnecessary  to  revive  a 
judgment  in  favor  of  a  deceased  person  before  execution  can  issue,  yet  it 
does  not  take  away  the  right  to  have  such  judgment  revived. 

Pleading. — Letters  of  Administrati4m, — In  a  suit  by  an  administrator,  letters  of 
administration  need  not  be  set  out  to  show  the  right  of  the  plaintiff  to  sue. 

Same. — ytulgment, — Copy, — ^A  judgment  which  is  the  foundation  of  an  action 
or  defence  need  not  be  set  out,  nor  any  part  thereof,  in  the  pleading. 

APPEAL  from  the  Hamilton  Common  Pleas. 

WoRDEN,  C.  J. — At  the  January  term,  1870,- of  the  court 
of  common  pleas  of  Hamilton  county,  Jacob  Wyant,  as  the 
guardian-  of  Prudence  Wyant,  recovered  a  judgment  in, 
that  court  against  Henry  Wyant  and  Emanuel  Wolfgang 
for  a  little  over  three  hundred  dollars  and  costs.  Afterward, 
the  said  Prudence  having  arrived  at  the  age  of  twenty-one 
years,  and  having  intermarried  with  one  Andrew  PottorfF,  the 
said  Jacob  Wyant  made  a  full  and  final  settlement  with 
his  said  ward,  and  took  from  her  and  her  husband  an  assign- 
ment of  whatever  interest  she  had  in  the  judgment,  which 
remains  unpaid.  Jacob  Wyant  having  died,  this  action  is 
brought  by  his  administrator  and  administratrix  to  revive  the 
judgment.  A  demurrer  to  the  complaint  alleging  the  above 
facts  was  overruled,  and  the  defendants  excepted.  Final 
judgment  of  revivor,  but  at  the  costs  of  the  plaintiffs. 

The  defendants  below  appeal,  and  claim  that  the  demurrer 
to  the  complaint  should  have  been  sustained,  mainly  on  the 
ground  that  the  judgment  need  not  have  been  revived  in 
order  that  execution  might  have  issued  thereon. 

Whatever  interest,  if  any,  the  ward  had  in  the  judgment, 
passed  to  Jacob  Wyant  by  the  assignment,  and  execution 
could  have  issued  thereon  for  his  use.    2  G.  &  H.  366. 

At  common  law,  where  a  sole  plaintiff  dies  after  final 
judgment  and  before  execution,  though  'the  death  occur 
within  a  year  from  the  rendition  of  the  judgment,  his  per- 
sonal representatives  cannot  have  execution  without  reviving 
the  judgment,     i  Wms.  Ex'rs,  806.    Our  statute,  however. 
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has  made  such  revivor  unnecessary.     2  G.  &  H.  5  28,  sec.  155. 

Although  by  the  terms  of  the  statute  above  cited,  it  would 
seem  to  be  unnecessary  to  revive  any  judgment  in  favor  of  a 
deceased  person  before  execution  can  issue,  still  express  pro- 
vision is  made  for  such  revivor  before  justices  of  the  peace. 
2  G.  &  H.  610,  sec.  120. 

We  are  inclined  to  the  opinion  that  the  statute  making 
such  revivor  unnecessary  does  not  take  away  the  common 
law  right  of  having  judgments,  in  such  cases,  revived.  It  is 
objected  that  the  plaintiffs'  letters  of  administration  are  not 
set  out,  showing  their  right  to  sue,  etc.  This  was  not  neces- 
sary.   2  G.  &  H.  527,  sec.  152. 

Again,  it  is  objected  that  the  entire  record  of  the  judg- 
ment recovered  is  not  set  out.  It  has  recently  been  held 
that  a  judgment  is  not  a  *' written  instrument,"  within  the 
meaning  of  the  statute  requiring  a  copy  to  be  set  out  where 
it  is  the  foundation  of  an  action  or  defence.  Lytle  v.  Lytle^ 
37  InA  28.  No  part  of  the  record  need  have  been  set  out; 
and  hence  the  objection  urged  cannot  prevail. 

The  judgment  below  is  affirmed,  with  costs. 

A.  K  S/iirts,  for  appellants. 

T.  y.  Kane,  for  appellees. 
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Cmr. — Charter, —  Visiting  Houses  of  III  Fame, — No  power  is  conferred  on  the         1  88     49 
common  council  of  a  city  by  the  charter,  3  Ind.  Stat.  63,  to  impose  a  pen-         !l!W_616 
altyupon  any  person  for  visiting  or  residing  within  a  house  of  ill  fame  outside 
of  the  corporate  limits  of  the  city. 

APPEAL  from  the  Marion  Common  Pleas. 
BusKiRK,  J. — ^This  case  was  an  action  by  the  appellee 
against  the  appellant,  to  recover  a  penalty  for  the  violation 
Vol.  XXXVIIL— 4 
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of  an  ordinance  of  the  city.  The  action  was  commenced 
before  the  city  judge,  and  on  the  plea  of  not  guilty  was  tried 
by  the  court,  and  resulted  in  a  judgment  for  the  city.  The 
defendant  appealed  to  the  common  pleas.  In  the  common 
pleas,  the  defendant  moved  to  dismiss  the  complaint,  because 
it  stated  no  offence  or  cause  of  complaint  against  the  defend- 
ant ;  which  motion  was  by  the  court  overruled,  and  die  de- 
fendant took  an  exception. 

The  cause  was  tried  by  the  court,  which  found  the  de- 
fendant guilty  and  rendered  judgment  for  fifty  dollars.  The 
court  overruled  motions  for  a  new  trial  and  in  arrest  of 
judgment 

The  appellant  has  assigned  as  errors  the  overruling  of  the 
motions  to  dismiss  the  action,  in  arrest  of  judgment,  and  for 
ajiew  trial. 

The  complaint  and  affidavit  charged  that  the  defendant 
was  a  male  person,  and  over  the  age  of  fourteen  years,  and 
that  he  resided  in  a  house  of  ill  fame  within  one  mile  of  the 
corporate  limits  of  said  city.  The  section  of  the  ordinance 
under  which  the  complaint  was  filed  was  as  follows: 

"Sec.  II.  Any  person  visiting  a  house  of  ill  feme  or  pros- 
titution within  said  city,  or  within  one  mile  thereof,  for  the 
purpose  of  prostitition  or  whoredom,  or  who  shall  be  found 
therein  as  an  occupant  thereof,  shall  be  guilty  of  a  violation 
•of  'the  provisions  hereof,  and  be  fined  in  any  sum  not 
•exceeding  fifty  dollars,  to  which  may  be  added  imprison- 
ment not  exceeding  thirty  days.  All  persons  found  therein, 
not  being  occupants  thereof,  shall  be  deemed  to  have  visited 
the  same  for  the  purpose  of  whoredom  or  prostitution,  unless 
they  prove  they  were  there  for  a  lawful  purpose." 

It  is  maintained  by  the  counsel  for  the  appellant  that  no 
offence  was  charged  or  had  been  committed,  because,  first, 
the  above  section  of  the  ordinance  is  not  authorized  by  the 
fifty-fourth  section  of  the  city  charter,  and  so  the  city  coun- 
cil had  no  power  to  pass  the  ordinance ;  and  second,  that 
conceding  that  the  fifty-fourth  section  of  the  city  charter 
did  confer  the  power  upon  the  common  council  to  pass  the 
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ordmance,  liie  said  fifty-fourth  section  was  unconstitutional 
and  void,  for  the  reason  tliat  the  legislature  possessed  no 
power  to  atithorize  the  common  council  to  pass  ordinances 
which  were  to  a£kct  and  operate  upon  persons  for  an  act  done 
or  crime  committed  outside  of  the  corporate  limits  of  the 
dty; 

The  position  assumed  in  reference  to  the  second  propo- 
sition iSy  that  all  government  is  by  the  consent  of  the  gov* 
emed,  and  that  as  persons  residing  beyond  the  limits  of  the 
dty  have  no  voice  in  the  selection  of  the  officers  of  the  city, 
or  in  making  by-laws  or  ordinances,  the  common  council 
possesses  no  jurisdiction  over  them,  and  cannot  prescribe 
what  shafl  constitute  an  ofience  against  the  authority  of  the 
city,  ibr  an  act  committed  beyond  and  outside  of  the  cor- 
porate limits. 

'Hie  fifty-fourth  section  of  the  act  for  the  incorporation  of 
cities  (a]^proyed  March  Z4th,  1867,)  reads  as  follows : 

"Sec.  54.  For  removal  and  abatement  of  nuisances,  to 
carry  out  and  enforce  sanitary  regulations,  for  the  appre- 
hension of  disorderly  persons,  vagrants,  common  prostitutes 
and  their  associates,  to  exact  license  money  from  all  per- 
sons licensed  to  retail  intoxicating  liquors  by  county  or 
state  author!^,  and  to  regulate  all  places  where  intoxicating 
liquors  are  sold  to  be  used  on  the  premises,  the  common 
conncil  shall  have  jurisdiction  two  miles  beyond  the  city 
limits." 

It  was  held  by  this  court,  in  The  City  of  Lafayette  v.  Cox^ 
5  Ind.  38,  that,  ^with  \is,  cities  are  created  and  endowed 
with  powers  by  the  legislature,  under  what  are  called  char- 
ters; and  it  is  an  established  rule  of  law,  one  so  well  known 
that  it  would  be  superfluous  to  cite  authorities  as  evidence 
of  it,  that,  in  their  action,  these  cities  must  be  confined 
widiin  the  limits  that  a  strict  construction  of  the  grants  of 
powers  in  their  charters  will  assign  to  them."  Smith  v.  City 
of  Madison  J  7  Ind.  86;  KyU  v.  MaUn,  8  Ind  34.  See  the 
cases  collected  in  Abbott's  Digest  of  the  Laws  of  Corporations, 
pages  512,  513,  and  514.    It  was  held  by  the  Supreme  Court 
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of  the  United  States,  in  Tliompson  v.  Lessee  of  Carroll^  22  How. 
U.  S.  422,  that  the  ordinances  of  the  corporation  of  the  city  of 
Washington  cannot  increase  or  vary  the  power  given  by  the 
acts  of  Congress,  or  impose  any  terms  or  conditions  not  au- 
thorized by  the  act  of  Congress. 

The  fifly-fourth  section  of  the  charter  provides  for  the  re- 
moval and  abatement  of  nuisances,  for  carrying  out  and  en- 
forcing sanitary  regulations,  for  the  apprehension  of  disor- 
derly persons,  vagrants,  common  prostitutes  and  their  associ- 
ates, and  for  the  regulation  of  the  liquor  traffic.  For  these 
purposes  the  common  council  shall  have  jurisdiction  two 
miles  beyond  the  city  limits. 

The  ordinance  provides  that  "any  person  visiting  a  house 
of  ill  fame  or  prostitution,  within  said  city,  or  within  one 
mile  thereof,  for  the  purpose  of  prostitution  or  whoredom 
or  who  shall  be  found  therein  as  an  occupant  thereof,  shall 
be  guilty  of  a  violation  of  the  provisions  thereof,  and  be 
fined  in  any  sum  not  exceeding  fifty  dollars,  to  which  may 
be  added  imprisonment  not  exceeding  thirty  days.*' 

The  above  ordinance  has  no  reference  to  the  removal  or 
abatement  of  nuisances;  to  sanitary  regulations;  to  the  ap- 
prehension  of  disorderly  persons,  vagrants,  common  prosti- 
tutes and  their  associates;  or  to  the  regulation  of  the  trafHc 
in  intoxicating  liquors.  The  only  jurisdiction  conferred  on 
the  common  council  beyond  the  city  limits  related  to  the 
above  matters.  The  only  power  or  authority  possessed  by 
the  common  council  to  exercise  any  jurisdiction  beyond  the 
city  limits  is  conferred  by  the  54th  section  of  the  charter, 
and  that  section  confers  no  power  to  pass  an  ordinance 
making  it  an  offence  to  visit  or  be  the  occupant  of  a  house 
of  ill  fame  or  prostitution  outside  the  city  limits.  By  that 
section,  the  common  council  have  the  power  to  provide  for 
the  apprehension  of  disorderly  persons,  vagrants,  common 
prostitutes,  and  their  associates.  The  evident  intention  of 
the  legislature,  in  conferring  this  power,  was  to  authorize  the 
arrest  of  common  prostitutes  and  their  associates  who  might 
reside  in  the  city,  and  should  go  beyond  the  limits  of  the 
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city  and  congregate  together  for  any  improper  purpose. 
Webster  defines  the  word  "apprehend"  as  follows:  '*To 
catch;  seize;  arrest;  detain;  capture." 

The  ninth  clause  of  section  53  of  the  city  charter  reads 
as  follows:  *' Ninth.  To  suppress  gaming  anc)  gaming 
houses,  and  houses  of  ill  fame;  to  prohibit  and  destroy  in- 
struments and  devices  of  gaming,  and  restrain  fraudulent 
practices  within  the  said  city."     3  Ind.  Stat.  84. 

The  twentieth  clause  of  said  section  reads  as  follows : 
"Twentieth.  To  restrain  and  punish  vagrants,  mendicants, 
street  be^ars,  common  prostitutes,  and  their  associates." 

The  ninth  and  twentieth  clauses  of  said  section  confer  full 
power  on  the  common  council  to  suppress  houses  of  ill  fame, 
and  to  restrain  and  punish  common  prostitutes  and  their 
associates,  within  the  corporate  limits  of  the  city.  But  sec- 
tion 54  confers  no  power  to  suppress  houses  of  ill  fame 
beyond  the  limits  of  the  city,  but  authorizes  the  apprehen- 
sion of  common  prostitutes  and  their  associates.  The  keep- 
ers of  a  house  of  ill  fame  outside  of,  but  within  two  miles 
of  the  corporate  limits,  might  be  prosecuted,  under  a  proper 
ordinance,  for  erecting  or  maintaining  a  nuisance,  under  the 
power  given  in  section  54  for  the  removal  and  abatement  of 
nuisances.  But  there  is  no  power  given  to  suppress  houses 
of  ill  fame  outside  of  the  corporate  limits,  unless  they  are 
proceeded  against  as  nuisances ;  and  there  is  no  power  con- 
ferred on  the  common  council  to  impose  a  penalty  upon  any 
person  for  visiting  or  residing  within  a  house  of  ill  fame 
outside  of  the  corporate  limits  of  the  city.  The  whole 
extent  and  scope  of  the  power  conferred  on  the  common 
council  is  to  provide  for  the  apprehension  of  disorderly  per- 
sons, vagrants,  common  prostitutes  and  their  associates,  out- 
side of,  but  within  two  miles  of  the  corporate  limits  of  the 
city.  The  power  thus  conferred  was  not  exercised  in  the 
passage  of  the  ordinance  above  quoted ;  and  we  do  not 
know,  judicially,  whether  such  power  has  been  exercised  or 
not  The  power  conferred  by  section  54  is  not  self-execut- 
ing.   It  only  authorizes  and  empowers  the  common  council 
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to  provide  for  the  apprehension  of  the  persons  therein  de* 
scribed  The  power  remains  dormant  and  incapable  of 
execution  or  enforcement,  until  the  common  council  has 
acted,  and  provided  by  ordinance  for  the  exercise  of  the 
power  delegated. 

We  are  of  the  opinion  that  the  court  erred  in  overruling 
the  motion  to  dismiss  the  action. 

The  conclusion  that  we  have  reached  renders  it  unneces* 
sary  for  us  to  consider  or  determine  the  second  objection 
urged  against  the  validity  of  the  above  ordinance,  or  any  of 
the  other  questions  discussed  by  counsel. 

The  judgment  is  reversed,  with  costs;  and  the  cause  Is 
remanded,  with  directions  to  the  court  below  to  dismiss  the 
action. 

E.  W.  KimbaU  and  E.  H.  Lamme,  for  appellant* 

B.  K.  ElHoU  and  y.  S,  Harvey,  for  appellee. 


RoBB  V.  Thb  Cmr  op  Indianapolis. 

APPEAL  from  the  Marion  Common  Pleas. 

BusKiRK,  J. — ^This  case  is  similar  to,  and  involves  the 
same  questions  discussed  and  decided  in  RoM  v.  TAe 
City  of  Indianapolis^  at  this  term,  ante^  p.  49;  and  on  the 
authority  of  that  case,  we  hold  that  the  judgment  in  this 
case  should  be  reversed. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is  re- 
manded, with  directions  to  the  court  below  to  dismiss  the 
action. 

E.  W.  Kimball  and  E.  H.  Lamme,  for  appellant. 

B.  K.  Elliott  and  X  S.  Harvey ,  for  appellee. 
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The  Louisville,  New  Albany,  and  Chicago  Railroad 

CoMPAKe  V.  Lafland. 

FRAcncE.— .5£ff  9/  Excefiioms.'^Vfheik  time  is  given  withm  which  lo  file  a  bill 
of  ezceptionsy  and  one  is  copied  in  the  xeeofd  without  any  evidence  of  being 
filed,  it  will  not  be  regarded  on  appeal,  and  a  question  on  the  sufficiency  of  the 
evidence  cannot  be  considered. 

APPEAL  from  the  Montgomery  Circuit  Court. 

Downey,  J.— The  appellee  sued  the  appellant  to  recover 
the  value  of  a  mare,  alleged  to  have  been  killed  by  the  loco- 
motive and  cars  of  the  appellant,  at  a  point  on  its  road  where 
it  was  not  fenced. 

The  defendant  answered  by  a  general  denial.  The  cause 
was  tried  by  the  court,  and  there  was  a  finding  for  the  plain* 
tifil  The  defendant  sought  to  obtain  a  xiew  trial,  on  the 
ground  that  the  finding  was  not  sustained  by  the  evidence ; 
but  the  court  refused  to  grant  it,  and  rendered  final  judg- 
ment against  the  defendant.  Sixty  days  were  given  by  the 
court  in  which  to  file  a  bill  of  exceptions,  and  a  bill  of  ex- 
ceptions is  cofMed  in  the  record,  but  it  is  not  shown  when  it 
was  filed,  or  lliat  it  was  ever  filed. 

The  only  error  properly  assigned  is,  that  the  court  erred 
in  overruling  the  motion  for  a  new  trial.  As  we  cannot  re- 
gard the  bill  of  exceptions  as  properly  in  the  record,  because 
it  does  not  appear  to  have  been  filed  within  the  time  allowed, 
we  cannot  decide  the  question  sought  to  be  nused  as  to  the 
sufficiency  of  the  evidence.    Peckv.  Vankirk^  15  Ind.  159. 

The  judgment  is  affirmed,  with  five  per  cent  damages  and 
costs. 

S.  C.  WUlsoH  and  Z.  B.  WUlson,  for  appellant. 
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Et.mkr  V.  Sand  Creek  Township* 

Landlord  AKD  Tenant.— J?^»/. — When  Due. — ^A  complaint  for  rent,  alleging 
simply  the  sum  agreed  to  be  paid,  the  entry  on  and  enjoyment  of  the  prop- 
erty, and  that  said  sum  remains  unpaid,  is  insufficient  If  there  be  no  usage 
or  agreement,  rent  is  not  due  until  the  end  of  the  term. 

APPEAL  from  the  Bartholomew  Common  Fleas. 

WoRDEN,  C.  J. — ^The  appellee  sued  the  appellant,  and  had 
judgment. 

The  complaint,  to  which  a  demurrer  was  overruled  and 
exception  taken  by  the  defendant,  was  as  follows: 

"State  of  Indiana,  Bartholomew  County,  ss. 
"Bartholomew  Court  of  Common  Pleas. 

"Sand  Creek  township,  of  Bartholomew  county,  Indiana, 
complains  of  Daniel  Elmer,  and  says,  that  the  defendant,  on 
the  first  day  of  September,  eighteen  hundred  and  sixty-five, 
rented  of  plaintif!)  entered  on,  and  enjoyed  thirty-seven  acres 
of  land  in  Sand  Creek  township,  Bartholomew  county,  in  the 
State  of  Indiana,  belonging  to  Sand  Creek  township,  for 
whicli  he  promised  to  pay  three  dollars  and  fifty  cents  per 
acre,  which  remains  unpaid;  and  the  plaintiff  demands  judg- 
ment for  two  hundred  dollars." 

The  complaint,  it  will  be  seen,  was  a  very  meagre  one, 
and  we  think  it  failed  to  allege  facts  sufficient  to  entitle  the 
plaintiff  to  recover.  It  does  not  show  by  averment,  or  by 
any  just  inference,  that  the  money  was  due;  or,  in  other 
words,  that  the  cause  of  action  was  mature  at  the  time  the 
suit  was  brought.  It  does  not  state  when  the  rent  was  to  be 
payable,  nor  that  it  was  due.  Had  it  stated  that  the  sum 
was  due,  that  would  have  been  sufficient.  Allen  v.  Patterson^ 
3  Seld.  476.  Perhaps  if  the  complaint  had  alleged  that  the 
defendant  was  indebted  to  the  plaintiff  in  the  sum  demanded, 
that  would  have  imported  a  present  liability;  but  this  point 
is  only  suggested,  and  not  decided. 

Ordinarily  a  promise  to  pay  a  sum  of  money,  without 
specifying  any  time  therefor,  is  a  promise  to  pay  at  once; 
but  that  is  not  the  case  in  reference  to  rent    "  If  there  be  no 
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usage  or  agreement  in  the  case,  rent  is  not  due  until  the  end 
of  the  term."  Taylor  Landl.  and  Ten.289.  In  the  complaint 
there  is  no  allegation  of  usage  or  stipulated  time  for  the 
payment  of  the  rent ;  nor  is  there  anything  showing  the 
length  of  the  defendant's  term^  nor  that  it  had  expired.  In 
shorty  there  is  nothing  in  the  complaint  showing  any  present 
cause  of  action  against  the  defendant 

The  judgment  below  is  reversed,  with  costs. 

R.  Hill  and  G.  W.  Richardson^  for  appellant 

W.  Herod  and  W.  W.  Herod,  for  appellee. 


Strahn  v,  Hamilton  et  al. 

TK(MissORYNiynj'^CbnsideruHoH,r^ZtfuorZicenu^'-'A  license  to  retail  spirit- 
uous Uqpaa  is  not  transferable,  and  a  promissoiy  note  for  wliich  such  trans- 
fer forms  a  part  consideration  is  to  that  extent  without  valid  consideration. 

APPEAL  from  the  Hamilton  Common  Pleas. 

WoRDEN^  C.  J. — ^This  was  an  action  by  the  appellant 
against  the  appellees  on  a  promissory  note,  executed  by  the 
defendants  to  the  plaintiff. 

One  of  the  defendants  pleaded  in  two  paragraphs,  setting 
up  substantially  the  same  matter,  a  partial  want  of  consider- 
ation for  the  note,  in  this,  that  the  note  was  given  in  consider- 
ation of  a  sale  by  the  plaintiff  to  the  defendants  of  a  certain 
saloon,  liquors,  fixtures,  etc.,  including  a  license  which  the 
plaintiff  had  obtained  from  the  commissioners  of  Boone 
county  to  retail,  etc. ;  that  the  license  was  estimated  in  the 
transaction  at  the  sum  of  one  hundred  dollars,  and  the 
saloon,  liquors,  etc.,  were  estimated  at  a  sufficient  sum  to 
make  up  with  the  one  hundred  dollars  the  amount  of  the 
note  sued  on  and  another  note  given  at  the  same  time  on 
the  same  transaction.    Demurrers  were  filed  to  these  para- 
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graphs  by  the  plaintifT,  but  they  were  overruled,  and  he  ex* 
cepted.  Issues  were  formed,  and  the  cause  was  tried  by  the 
court,  who  found  for  the  plaintiff  less  the  one  hundred 
dollars.  PlaintifT  moved  for  a  new  trial  on  the  ground  that 
the  amount  of  the  finding  in  his  favor  was  too  small;  over- 
ruled and  exception. 

The  demurrers  were  correcdy  overruled.  The  license 
could  not  be  transferred,  and  such  attempt  at  a  transfer  could 
not  be  made  the  consideration  of  a  note^  or  any  part  of  such 
consideration.  So  far  as  such  transfer  entered  into  the  con- 
sideration of  the  note,  so  far  the  note  was  destitute  of  any 
valid  consideration. 

The  conclusion  arrived  at  by  the  court  below,  from  the 
evidence,  is  not,  perhaps,  what  we  should  have  drawn,  but  it 
is  not  so  clearly  wrong  as  to  justify  us  in  disturbing  it 

The  judgment  below  is  affirmed,  with  costs. 

A,  F.  SfUrtSf  for  appellant 

Lee  &  Wesner  and  W.  C.  Lamb,  for  appellees. 


Tarpy  v.  Crutchfislp  »t  At. 

Justice  of  the  Peace.— Aher  Tria/,'^j1/>peaI,'^Vnien  a  judgment  is  rendered 
bf  a  justice  of  the  peace,  and  a  new  trial  is  granted,  and  afterward  on  motion 
the  order  granting  a  new  trial  is  set  aside,  and  a  new  judgiMttt  rendeied,  and 
an  appeal  is  taken,  the  appeal  is  from  the  new  judgpient,  and  not  from  the 
order  setting  aside  the  granting  of  a  new  triaL 

Sauce. — Costs  on  New  TriaL — A  party  paying  the  costs  to  obtain  a  new 
trial,  and  afterward  succeeding  on  appeal,  cannot  recorer  back  the  costs  paid 
to  obtain  the  new  trial. 

APPEAL  from  the  Hendricks  Common  Pleas. 

Downey,  J.--*-Suit  by  the  appellant,  against  the  appellees^ 
before  a  justice  of  the  peace.  There  was  a  trial,  and  judg* 
ment  for  the  plaintiflf.    This  judgment  was  afterward  set 
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aside,  and  a  new  trial  granted,  on  the  application  of  the  de- 
fendants, and  on  payment  of  costs,  within  four  days.  On 
tiie  day  set  for  the  second  trial,  on  motion  of  the  plaintiff, 
the  order  of  the  justice  granting  the  new  trial  was  set  aside, 
and  a  new  judgment  for  the  same  amount,  and  the  costs 
which  had  accrued  since  the  rendition  of  the  first  judgment, 
was  rendered.  From  this  judgment  the  defendants  appealed 
to  the  common  pleas.  In  that  court  the  plaintiff  moved  to 
set  a^de  the  order  of  the  justice  of  the  peace  granting  a 
new  trial ;  which  motion  was  overruled,  and  the  plaintiff 
excepted.  The  cause  was  then  tried  by  the  court,  and  there 
was  a  finding  for  the  defendant;^  The  plaintiff  moved  for  a 
new  trial,  for  the  reasons,  first,  that  the  .court  had  refused  to 
set  aside  the  order  of  the  justice  of  the  peace  granting  a 
new  trial;  and,  second,  that  the  decision  of  the  court  in 
overruling  that  motion  was  contrary  to  law.  This  motion 
was  overruled.  Thereupon  the  court  rendered  judgment 
against  the  plaintiff  **  for  the  costs  that  had  accrued  in  said 
suit  before  the  justice  of  the  peace  and  in  said  court  of 
common  pleas,  including  the  costs  paid  to  the  justice  of  the 
peace  by  the  defendants,  amounting  to  seven  dollars  and  ten 
cents,"  being  the  costs  paid  to  obtain  said  new  trial. 

The  errors  assigned  here  are,  first,  that  the  court  erred  in 
refusing  to  set  aside  the  order  of  the  justice  of  the  peace 
granting  said  new  trial;  second,  in  taxing  the  costs  paid  by 
the  defendants  to  obtain  the  new  trial  before  the  justice  of 
the  peace,  against  the  plaintiff;  third,  in  overruling  the  mo- 
tion for  a  new  trial 

We  are  unable  to  see  anything  in  the  question  made  with 
reference  to  the  refusal  of  the  common  pleas  to  set  aside  the 
order  of  the  justice  of  the  peace  granting  the  new  trial. 
That  ordei*  was  set  aside  by  the  justice  of  the  peace,  and  a 
new  judgment  rendered  by  him  for  the  plaintifl^  and  it  was 
fi-om  this  new  judgment  that  the  appeal  was  taken,  and  not, 
as  counsel  for  appellant  seems  to  think,  fix>m  the  order  set* 
ting  aside  the  granting  of  the  new  triaL  This  disposes  of 
the  first  and  third  assignments  of  error. 
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The  State  v,  Benson. 

The  second  assignment  of  error  raises  a  question  of  some 
interest.  It  is  this:  Where  a  party  has  been  required  to 
pay,  and  has  paid,  costs  to  obtain  a  new  trial,  and  is  after- 
ward successful  in  the  case,  can  he  recover  from  his  adver- 
sary the  costs  so  paid  by  him  to  obtain  the  new  trial  ?  We 
think  he  cannot.  The  case  is  like  that  where  a  party  is  re- 
quired to  and  does  pay  the  costs  occasioned  by  a  continuance, 
to  obtain  the  same.  In  neither  case  can  the  costs  so  paid 
ever  again  be  taxed  in  the  cause,  or  recovered  by  the  party 
paying,  no  matter  what  may  be  the  result  of  the  case. 

The  judgment  is  affirmed,  except  as  to  the  costs  so  paid 
by  the  defendants  for  the  n^w  trial  before  the  justice.  As 
to  them,  it  is  reversed,  with  costs. 

C.  C.  Nave,  for  appellant. 

C.  Foley,  for  appellees. 


The  State  v.  Benson. 


Criminal  Law. — Criminal  Court, — Indictment, — All  prosecutions  for  viola- 
tions of  the  criminal  law,  whether  felonies  or  misdemeanors,  originating  in 
the  criminal  court,  must  be  by  indictment. 

APPEAL  from  the  Jefferson  Criminal  Court 

WoRDEN,  C.  J. — This  was  a  prosecution  against  the  appel- 
lee, originating  in  the  court  below,  for  disturbing  a  religious 
meeting.  The  prosecution  was  by  information,  which  was 
quashed  in  the  court  below,  and  the  State  brings  the  cause 
here  to  settle  the  practice,  as  we  suppose. 

We  are  of  opinion  that  all  prosecutions  for  violations 
of  the  criminal  law,  whether  felonies  or  misdemeanors,  origi- 
nating in  the  several  criminal  courts  of  the  State,  must  be 
by  indictment,  and  not  by  information.  The  information 
was  correctly  quashed. 

The  judgment  is  affirmed. 

D.  E.  Williamson^  Attorney  General,  for  the  State. 
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Practice. — MMm  for  Hew  TViai, — ^A  motion  for  a  new  trial  must  point  out 
the  evidence  admitted  or. rejected,  or  the  instruction  given  or  refused,  to  pre- 
sent any  question  thereon  upon  appeal. 

Same. — BUI  of  ExcepHom, — A  bill  of  exceptions  must  show  that  it  contains  all 
the  evidence,  to  enable  this  court  to  pass  upon  the  giving  or  refusing  of  in- 
I  structions. 

Pleading. — Set-Of. — ^In  an  action  before  a  justice  of  the  peace  a  set-off  must 
be  specially  pleaded. 

Practice. — Assignment  of  Error. — A  cause  for  a  new  trial  not  properly  stated 
cannot  be  assigned  as  error. 

APPEAL  from  the  Clay  Common  Pleas. 

Pettit,  J. — ^This  was  a  suit  for  the  possession  of  real 
estate,  and  damages  for  the  detention  thereof,  commenced  by 
the  appellee,  against  the  appellants  before  a  justice  of  the 
peace,  and  was  appealed  to  the  common  pleas.  In  both 
courts  the  plaintiff  (appellee)  recovered  judgment  for  "pos- 
session and  damages  for  the  detention.  The  appellants 
moved  the  court  for  a  new  trial,  for  the  following  reasons, 
which  we  find  set  out  in  what  purports  to  be  a  bill  of  ex- 
ceptions :  "  first,  error  of  the  court  in  refusing  and  not  allow- 
ing the  introduction  of  legal  and  proper  evidence  and  proof 
offered  by  the  defendants ;  second,  error  of  the  court  in  re- 
fusing to  instruct  the  jury  as  asked  by  the  defendants ;  third, 
,  because  the  verdict  of  the  jury  is  contrary  to  the  law  and 
evidence  and  not  supported  by  the  evidence." 

The  first  cause  for  a  new  trial  is  insufficient,  because  it 
does  not  point  out  or  refer  to  what  supposed  legal  and 
proper  evidence  was  refused  by  the  court,  or  by  whom  it 
was  offered  to  be  made.  All  motions  for  a  new  trial  are 
not  argued  by  counsel,  but  oflen  the  motion  is  filed  and  the 
court  asked  to  rule  upon  it;  and  in  many  cases  there  may 
be  ten  or  twenty  rejections  of  the  evidence  offered,  and  if 
this  cause  for  a  new  trial  be  sufficient,  the  court  would  be 
compelled  to  go  over  or  through  all  the  offered  and  rejected 
evidence  to  find  the  supposed  legal  evidence  rejected,  which 
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might  work  great  injustice  to  the  court  and  opposite  party. 
The  rule  must  be  general,  though  it  may  happen  that  there 
was  but  one  rejection  ofoflered  evidence.  This  court  has 
often  held  that  such  a  statement  of  a  cause  for  a  new  trial  is 
insufficient. 

The  second  cause  for  a  new  trial  is  also  insufficient,  be- 
cause it  does  not  point  out  what  instruction,  first,  second,  or 
third,  the  court  refused,  or  on  what  subject  or  point  it  was 
asked.  This  should  be  done  in  justice  to  the  court  and  the 
opposite  party,  and  for  the  reasons  above  given. 

But  there  is  another  reason  why  this  assigned  cause  for  a 
new  trial  is  bad.  Instructions  should  be  given  on  the  law 
as  applicable  to  the  evidence  in  the  case.  There  is  a  paper 
in  the  transcript  (by  the  way,  part  of  the  transcript  is  from 
the  common  pkas  and  part  is  the  original  proceedings  be- 
fore the  justice  attached  by  agreement)  which  is  called  a 
bill  of  exceptions,  and  which  purports  to  contain  evidence 
given  in  the  case,  but  in  no  part  of  it  is  it  said  or  intimated 
that  it  contains  all  of  the  evidence  given  in  or  on  the  trial,  but 
on  the  contrary,  it  expressly  sa3rs  that  other  evidence  was 
given,  which  is  not  incoiporated  in  it  This  cannot  be  held 
to  be  a  bill  of  exceptions  containing  the  evidence  in  the 
cause. 

We  cannot  say  that  the  court  erred  in  overruling  the  mo- 
tion for  a  new  trial  on  the  third  cause,  because  the  evidence 
is  not  before  us,  and  we  are,  therefore,  imable  to  see  or  say 
why  it  is  contrary  to  law  and  evidence,  and  not  supported 
by  the  evidence.  The  court  committed  no  error  in  overul- 
ing  the  motion  for  a  new  trial. 

The  evidence  oflered  by  the  defendants  and  refused  by 
the  court,  as  shown  by  what  is  called  a  bill  of  exceptions, 
was  to  show  a  set-off  of  an  account  for  stone  greater  than 
the  amount  due  for  rent  at  the  commencement  of  the  suit 
This  evidence  was  clearly  inadmissible.  Neither  before  the 
justice,  nor  in  the  common  pleas,  was  there  any  answer  or 
plea  filed.  In  both  courts  the  defendants  had  the  benefit  of  tlie 
general  denial  without  filing  it,  but  not  of  a  set-off  unless 
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spedally  pleaded.  2  G.  &  H.  587,  sec.  36,  and  pages  87-8. 
The  action  of  the  court  was  correct  The  court  committed 
no  error  in  overruling  the  motion  for  a  new  trial. 

The  errors  assigned  are,  "first,  error  of  the  court  in  over- 
ruling the  motion  for  a  new  trial;  second,  error  of  the  court 
in  refusing  to  allow  defendants  below  to  introduce  upon  the 
trial  l^;al  and  proper  evidence  oflered  at  the  proper  time  by 
them;  third,  error  of  court  in  giving  each  of  the  instructions 
given  by  the  court  to  the  juiy,  and  in  refusing  to  give  each  of 
the  instructions  asked  by  the  defendants ;  fourth,  error  of  the 
court  in  overruling  the  motion  of  the  defendants  for  arrest 
of  judgment" 

The  firsts  second,  and  third  assignment  have  been  dis- 
posed of  above ;  and  a  cause  for  a  new  trial,  not  properly 
shown  or  stated,  cannot  be  assigned  as  error. 

But  as  to  the  second,  we  will  add  that  in  the  paper  called 
a  bill  of  exceptions,  there  is  but  one  instruction  asked  and 
revised,  and  none  given.  Such  an  assignment  of  a  cause 
for  a  new  trial  cannot  be  sustained.  The  fourth  assignment 
of  error  is  for  overruling  tiie  motion  in  arrest  of  judgment. 
The  defective  bill  of  exceptions  does  not  suggest  any  cause 
why  the  judgment  ought  to  be  arrested,  and  we  are  not  able 
to  see  any. 

We  cannot  see  from  the  imperfect  record  in  the  case, 
that  there  was  any  error  committed  in  the  court  below  of 
which  the  appellants  have  a  right  to  compkin. 
The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 
51  Claypooly  G.  A.  Knigkt,  — —  Stme^  and  — —  Wiltse^ 
for  appellants. 
£  JUiies^  for  appeUee. 
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The  Evansville,  Terre  Haute,  and  Chicago  Railroad 

Company  v.  Wright. 

Accord  and  Satisfaction.—^  Power  not  Coupled  with  an  Interest, — Revo- 
cationm-^^lxL  a  suit  upon  an  instrument,  by  which  the  defendant  promised  to 
pay  a  certain  sum  to  A.,  B.,  and  C,  in  trust,  to  be  expended  within  a  county 
named,  in  constructing  a  railroad  within  certain  limits,  the  persons  named 
to  select  the  corporation  which  should  have  the  benefit  of  the  subscrip- 
tion, an  answer  that  when  the  instrument  was  executed  by  the  defendant,  it 
was  agreed  that  if  the  railroad  was  located  through  the  farm  of  the  de- 
fendant, he  should  have  the  choice  of  paying  the  five  hundred  dollars  or  giv- 
ing the  right  of  way  to  the  corporation,  and  that  he  had  given  such  right  of 
way,  which  had  been  accepted  by  the  company,  was  held  a  sufficient  defence, 
as  an  accord  and  satisfaction.  It  was  also  held  good  on  the  ground  that  A., 
B.,  and  C,  held  a  power  not  coupled  with  an  interest,  and  the  power  could  be 
revoked  before  execution  and  the  acceptance  thereof  by  the  corporation. 

APPEAL  from  the  Vermillion  Circuit  Court 
Downey,  J. — ^The  appellant  sued  the  appellee  on  the 
following  instrument:  "The  subscribers  promise  to  pay 
to  John  Whitcomb,  J.  B*  Hedges,  J.  E.  Kowles,  Claude 
Mathews,  P.  Z.  Anderson,  Aquilla  Nebaker  and  Benjamin 
F.  Mosey,  in  trust  for  the  purposes  hereinafter  mentioned, 
the  sums  set  opposite  to  our  names,  and  agree  that  the  same 
as  they  become  due,  shall  be  collected  without  regard  to 
valuation  and  appraisement  laws,  said  money  to  be  applied 
to  the  grading,  bridging,  and  tying  a  railroad  to  be  located 
within  one-half  mile  of  the  town  of  Clinton  in  Vermillion 
county,  Indiana,  and  to  be  in  said  county  of  Vermillion; 
and  the  trustees  are  to  decide  what  company  shall  have  the 
benefit  of  said  subscriptions,  and  are  not  to  make  said  selec- 
tion until  perfectly  satisfied  that  the  company  have  the  will 
and  ability  to  construct  and  equip  said  road  making  proper 
connections  south  or  east.  Subscriptions  are  to  be  paid 
not  to  exceed  ten  per  cent,  every  thirty  days  afber  the  com- 
pany getting  said  subscriptions  commences  work  in  said 
county,  and  shall  all  be  expended  therein,  and  the  company 
receiving  said  subscriptions  shall  deliver  to  the  subscribers, 
upon  payment  of  said  several  sums,  certificates  of  stock  in 
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said  company,  said  certificates  bearing  date  with  said  pay- 
ments and  to  the  same  tenor  and  effect  as  certificates  issued 
for  stock  in  original  organization  of  said  company.  If  no  rail- 
road is  commenced  in  one  year  from  the  date  hereof,  this 
subscription  to  be  void* 

''April  2ist,  1869. 

"Wesley  Wright,  II500,  provided  road  is  located  within 
one  mile  of  Salem  Church." 

It  was  alleged  in  the  complaint  that  on  the  20th  day  of 
November,  1869,  the  trustees  aforesaid,  being  fully  satisfied 
that  the  Evansville,  Terre  Haute,  and  Chicago  Railroad  Com- 
pany had  the  will  to  construct  and  equip  a  railroad  within  one- 
half  mile  of  the  town  of  Clinton,  Vermillion  county,  Indiana, 
and  said  company  then  being  in  the  act  of  constructing  a 
railroad  from  Tuttle's  mills,  Vigo  county,  Indiana,  passing 
through  the  counties  of  Vigo  and  Vermillion,  Indiana,  to 
Danville,  Illinois,  and  running  north  and  south  by  the  town 
of  Clinton,  and  within  one  mile  of  Salem  church,  did  then 
and  there  assign  and  transfer  over  said  subscription  to  the 
aforesaid  company ;  and  the  Evansville,  Terre  Haute,  and 
Chicago  Railroad  Company,  at  the  time  of  receiving  the  sub- 
scription, had  commenced  work  in  Vermillion  county,  Indi- 
ana, and  had  continued  work  on  said  road  in  said  county 
ever  since,  until  the  grading  of  the  same  was  then  about 
completed.  The  eight  payments,  amounting  to  four  hundred 
dollars,  had  been  required  from  the  defendant  on  said  sub- 
scription, which  he  had  failed  to  pay. 

It  is  further  alleged  that  after  the  assignment  of  the  sub- 
scription to  the  plaintiff  the  defendant  got  possession  of  the 
same  and  erased  therefrom  the  figure  five,  making  the 
amount  standing  opposite  to  his  name  nothing;  wherefore,  etc. 

The  defendant  answered  in  three  paragraphs,  the  first  of 
which  was  a  general  denial,  and  the  other  three  were  special 
paragraphs.  On  motion  of  the  plaintiff^  the  third  and  fourth 
paragraphs  were  stricken  out ;  a  demurrer  to  the  second 
was  overruled ;  and  a  reply  thereto  in  denial  was  filed. 
Vol.  XXXVIIL— 5 
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There  was  a  trial  by  the  court,  which  ended  in  a  finding 
for  the  defendant  The  plaintiff  moved  for  a  new  trial, 
which  motion  was  overruled,  and  judgment  was  rendered  on 
the  finding.    The  evidence  is  in  the  record. 

But  two  errors  are  assigned ;  first,  the  overruling  of  the 
demurrer  to  the  second  paragraph  of  the  answer;  and  second, 
the  refusal  to  grant  a  new  trial. 

The  second  paragraph  of  the  answer  alleges,  after  ad- 
mitting the  conditional  execution  and  delivery  of  the  instru- 
ment sued  on,  that  the  conditions  have  not  been  complied 
with,  in  this,  that  at  the  date  of  the  written  instrument  sued 
on,  Enoch  and  Samuel  White  were  the  agents  of  the  said 
trustees,  referred  to  in  said  complaint,  for  the  purpose  of  solic- 
iting and  receiving  subscriptions  to  aid  in  the  construction 
of  said  railway ;  that  the  said  Enoch  White,  with  Henry  B. 
Washburn,  came  to  this  defendant  and  solicited  a  subscrip- 
tion from  him;   that  this  defendant  refused  to  subscribe 
anything  until  the  road  was  located;  that  this  defendant 
did  propose  to  give  five  hundred  dollars,  if  the  road  went 
west  of  his  farm,  or  to  give  the  right  of  way,  or  the  five 
hundred  dollars,  if  it  went  over  or  through  his  farm;  that 
said  Enoch  White  said  it  would  not  do  to  go  out  of  the 
neighborhood  without  something,  and  that  it  was  finally 
agreed  upon  by  said  Enoch  White  and  this  defendant,  in 
the  presence  of  the  said  Washburn,  that  the  defendant 
should  sign  five  hundred  dollars  on  the  condition  that  if  the 
said  road  was  located  west  of  the  farm  of  defendant,  then  the 
said  subscription  was  to  be  binding,  and  the  further  condi- 
tion that  in  the  event  of  the  location  of  said  road  through 
the  farm  of  the  defendant,  then  the  defendant  should  have 
the  right  to  elect  either  to  give  the  right  of  way  over,  or 
through  his  farm,  or  to  give  the  five  hundred  dollars  so  con- 
ditionally subscribed ;  that  this  defendant  relying  upon  the 
representations  of  the  said  agent  did  then  and  there  sign 
and  deliver,  upon  the  condition  aforesaid,  the  said  subscrip- 
tion of  five  hundred  dollars  to  the  said  Enoch  White,  agent 
That  the  road  was  finally  located  through  defendant's 
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fiuniy  and  that  subsequent  to  the  said  signature  of  five  hun- 
dred dollars  and  before  the  said  agents  and  trustees  had 
assigned  said  instrument  sued  on,  to  the  said  railway  com-  • 
pany,  the  said  agents  were  appointed  to  obtain  the  right  of 
way  for  said  trustees  for  the  use  of  said  railway  and  desired 
the  defendant  to  give  the  right  of  way  over  his  farm;  that 
the  said  Enoch  White  was  then  referred  to  the  condition 
of  the  said  five*hundred-doIlar  subscription  by  said  defend- 
ant,  and  that  it  was  then  agreed  by  the  said  agents,  and  this 
defendant,  that  the  defendant  should  elect  to  give  the  right 
of  way,  and  not  the  five  hundred  dollars ;  and  that  the  said 
subscription  should  be  cancelled,  and  that  this  defendant 
relying  upon  the  representations  of  the  said  agents,  that  said 
five-hiindred-dollar  subscription  should  be  cancelled,  did 
then  and  there  sign  away,  and  deliver  to  said  agents,  for 
the  benefit  of  the  said  railway,  the  right  of  way  across  his 
farm;  wherefore,  etc. 

It  is  objected  to  this  paragraph  of  the  answer  that  it  sets 
up  a  parol  agreement  in  contradiction  of  the  instrument  on 
which  the  action  is  predicated;  that  as  nothing  was  stipu- 
lated in  the  writing,  with  reference  to  the  right  of  the  de- 
fendant to  discharge  the  obligation,  in  the  event  -that  the 
road  should  run  through  or  over  his  land  by  giving  the  right 
of  way,  it  would  be  contradicting  the  writing  to  allow 
the  defendant  to  allege  and  prove  such  an  agreement.  It 
is  insisted,  however,  by  counsel  for  the  appellee,  that  as  the 
parol  agreement  was  executed  by  the  release  of  the  right  of 
way,  which  was  accepted  by  the  company  through  its  agent, 
in  lieu  of  the  subscription,  and  as  the  road  has  been  located 
on  this  way,  it  will  not  be  a  violation  of  the  rule  which  ex- 
cludes parol  evidence  of  an  agreement  made  contemporane- 
ously with  a  written  contract,  as  it  is  generally  applied,  to 
allow  the  parol  agreement  and  its  performance  as  evidence 
of  an  accord  and  satis&ction.  In  Smitherman  v.  Smith, 
3  Dev.  &  Bat  89,  suit  was  brought  on  the  indorsement  of  a 
negotiable  bond.  It  was  agreed  by  parol  between  the  in- 
dorser  and  the  indorsee,  that  if  the  former  would  execute  to 
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the  latter  a  deed  for  a  tract  of  land,  the  latter  would  strike 
out  the  fndorsement,  and  release  the  indorser  from  liability 
thereon,  and  the  indorser  did  afterward  execute  a  deed 
for  the  tract  of  land,  which  was  accepted  by  the  indorser. 
Evidence  of  this  parol  agpreement  and  its  performance  by 
the  defendant,  was  offered  on  the  trial  of  the  case,  and 
was  objected  to  on  the  same  ground  on  which  the  ob- 
jection in  this  case  is  urged,and  excluded.  But  the  learned 
judge  who  delivered  the  opinion  of  the  court  on  appeal 
said:  ''It  seems  to  us,  that  the  court  misconceived  the 
object  of  the  defendant.  It  was  not  to  set  up  by  parol  evi« 
dence  an  executory  contract,  made  at  the  time  of  the  en- 
dorsement, variant  from  that  which  the  law  raised  from  the 
written  endorsement  itself;  but  it  was  intended  to  shoi^  from 
the  agreement  respecting  the  land,  entered  into.at  the  time 
of  the  endorsement,  and  from  the  endorsee's  taking  the  deed 
for  that  very  tract  of  land  at  a  subsequent  time,  a  subsisting 
agreement  carried  into  full  execution  by  the  parties  subse- 
quent to  the  time  of  the  endorsement,  so  as  to  amount 
to  an  accord  and  satisfaction  of  the  defendant's  liability 
under  the  written  endorsement.  In  this  light  we  think 
the  evidence  was  admissible.  The  defendant  wished  to 
shew  by  the  evidence  that  he  was  discharged  from  the 
indorsement,  by  the  indorsee's  subsequently  receiving  sat- 
isfaction, by  accepting  a  deed  for  the  land;  and  that  the 
accord  was  repeated  by  the  parties  at  the  time  the  deed  was 
accepted,  was  a  fact  which  might  fairly  be  inferred  by  the 
jury  from  the  evidence.  We  are  of  opinion  that  there  must 
be  a  new  trial." 

If  the  facts  were  admissible  in  evidence  and  constituted  a 
defence  when  proved,  it  must  follow  that  it  is  competent  and 
proper  to  allege  them  in  the  answer.  Regarding  this  case 
as  in  point  here,  and  approving  the  doctrine  laid  down,  we 
must  hold  that  it  was  proper  for  the  defendant  to  allege  the 
parol  agreement  and  its  performance  as  an  accord  and  satis- 
faction. 

But  there  is  another  view  of  the  question  which  also  re- 
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suits  in  the  conclusion  that  the  paragraph  of  the  answer  in 
question  was  a  good  defence.  It  is  this :  the  instrument  of 
writing  on  which  the  suit  was  brought  is  not  a  subscription 
to  the  capital  stock  of  the  plaintiff  or  of  any  other  railroad 
company.  It  is  a  mere  authority  to  the  persons  who  are 
named  it  it,  to  render  the  subscribers  liable  when  they,  m 
accordance  with  the  terms  of  the  writing,  find  a  company 
willing  to  accept  the  terms  proposed,  and  when  the  proposed 
subscriptions  shall  have  been  assigned  or  transferred  to  such 
company.  It  was  a  power  or  authority  to  the  persons  named 
therein,  not  coupled  with  an  interest,  and  therefore  revocable 
by  the  parties  signing  it  at  any  time  before  it  was  executed. 
The  persons  named  in  it  were  not  trustees  or  agents  of  any 
railroad  company,  but  were  simply  the  agents  of  the  parties 
signing  the  same.  The  instrument  amounted  to  nothing 
more  than  an  offer  to  contract,  when  another  contracting 
party  could  be  found  and  had  accepted  the  terms  pro- 
posed. It  was  no  more  a  contract  than  the  ofler  of  a  reward 
for  the  doing  of  an  act  is  a  contract,  before  the  act  has  been 
done  for  which  the  reward  is  to  be  paid.  Chitty  Contracts, 
8, 9,  and  lo;  Addison  Contracts,  15,  title.  Assent  of  Par- 
ties. The  demurrer  to  the  paragraph  of  the  answer  in  ques- 
tion was  rightly  sustained,  then,  because  that  paragraph 
shows  that  the  proposed  subscription  was  cancelled  and 
withdrawn  before  its  transfer  to  the  railroad  company,  and 
at  a  time  when  the  defendant  might  legally  retract  his  oflfer, 
whether  any  consideration  was  given  by  him  for  the  privi- 
lege of  doing  sa  or  not 

The  next  question  for  our  consideration  and  decision  is 
as  to  the  correctness  of  the  ruling  of  the  court,  in  its  refusal 
to  grant  the  plaintifTa  new  trial.  The  reasons  for  which  the 
new  trial  was  asked  are,  first,  that  the  decision  of  the  court 
was  not  sustained  by  sufficient  evidence  and  was  contrary  to 
law;  second,  the  admission  of  parol  evidence  of  the  agree- 
ment made  at  the  time  of  executing  the  writing  on  which 
the  suit  is  brought,  as  set  up  in  the  second  paragraph  of  the 
answer;  third,  the  admission  of  evidence  of  a  contract  or 
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conversation  made  and  had,  with  Enoch  White,  with- 
out showing  first,  or  at  any  time,  that  he  was  the  agent  of 
said  trustees  or  assignors ;  fourth,  the  same  as  to  evidence 
of  a  contract  with  Samuel  White,  with  reference  to  the  sub- 
scription, without  first  showing  the  agency  of  said  White. 

It  is  true,  that  to  render  the  declarations  of  an  agent  ad- 
missible to  bind  his  principal,  the  agency  must  appear.  The 
Trustees  of  the  Wabash  and  Erie  Canal  v.  Bledsoe y  5  Ind.  133. 

So  in  order  to  bind  the  principal  by  the  contract  of  the 
agent,  the  fact  of  the  agency  must  be  made  to  appear.  But 
the  view  which  we  have  taken  of  this  case,  in  considering  the 
sufficiency  of  the  second  paragraph  of  the  answer,  renders  it 
unnecessary  that  we  should  inquire  whether  these  principles 
were  disregarded  by  the  court  in  the  trial  of  this  case  or 
not.  Without  the  interposition  of  any  agent  on  the  part  of 
the  railroad  company,  we  think  the  defendant  had  a  right  to 
retract  his  offer  of  a  subscription  before  it  was  accepted  by 
the  company.  The  admission  of  the  evidence  of  the  parol 
agreement  was  proper,  according  to  the  authority  above 
quoted,  for  the  purpose  of  proving  an  accord  and  satisfac- 
tion by  the  release  of  the  right  of  way  to  the  company. 
There  can  hardly  be  any  question  as  to  the  agency  of  the 
party  who  took  the  release,  for  the  reason  that  the  company 
accepted  the  right  of  way  and  located  its  road  thereon.  If 
there  was  no  positive  proof  of  previous  authority,  it  might 
have  been  inferred  from  the  subsequent  ratification  of  the 
act. 

The  evidence  shows  that  the  figure  five  in  the  amount  of 
the  subscription  had  been  erased  before  the  paper  was  trans- 
ferred to  the  company,  and  the  agent  of  the  company  who 
received  the  transfer  testified  that  he  was  fully  informed  at 
that  time  of  all  that  had  been  done  with  reference  to  it  We 
think  that  the  finding  of  the  court  was  correct. 

The  judgment  is  affirmed,  with  costs. 

W,  Eggleston  and  N.  Harvey ^  for  appellant. 

B.  E.  lUioads,  M.  G.  Rhoads,  and  X  B.  Cheadle,  for  ap- 
pellee. 
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The  State,  ex  rel.  O'Brien,  v.  The  Kill  Buck  Turn- 
pike Company. 

Corporation.  —  Infirmatum  for  ForfeUurt  of  Ckarttr, — ^The  proYtsion  in 
aitide  44,  2  G.  &  H.  322,  that  an  infonnation  may  be  61ed  against  a  cofpora- 
tion  for  forfeitnre  of  its  charter,  when  it  exercises  powers  not  conferred  by 
law,  does  not  include  the  case  of  a  trespass  in  constructing  a  road  over  lands 
without  lawful  authority. 

APPEAL  from  the  Madison  Circuit  Court. 

Worden,  C.  J. — ^This  was  an  infonnation  filed  under  the 
provisions  of  Article  44,  2  G.  &  H.  322,  by  the  appel- 
lant against  the  appellee.  Demurrer  to  the  inforhiation 
sustained,  and  final  judgment  for  the  defendant.     Exception. 

The  information  alleges  that  the  defendant  is  a  corpora* 
tion,  organized  under  the  act  of  May  12th,  1852,  authorizing 
the  construction  of  plank,  etc.,  roads,  i  G.  &  H.  474.  It 
further  alleges  that  the  corporation  has  wrongfully  and  un- 
lawfully exercised  powers  not  conferred  by  law,  in  this,  that 
it  has  entered  upon  the  lands  of  three  several  persons,  nam- 
ing the  persons,  and  describing  the  lands,  and  cut  timber, 
dug  up  soil,  gravel,  etc.,  and  constructed  its  road  upon  said 
lands,  without  any  authority  or  license  from  the  respective 
owners  of  the  land,  and  to  their  great  damage. 

For  aught  that  appears  in  the  information,  the  defendant 
may  have  proceeded  to  condemn  the  lands,  and  may  have 
paid  the  condemnation  money  as  provided  for  in  the  act  un- 
der which  it  is  organized.  But  supposing  no  proceedings 
have  been  had  to  condemn  the  lands,  or  acquire  the  right 
to  construct  the  road  over  them,  we  are  of  opinion  that  the 
facts  stated  in  the  information  are  not  sufficient  to  work  a 

■ 

forfeiture  of  the  defendant's  corporate  franchises. 

The  statute  provides  that  an  information  may  be  filed, 
"Fourth,  where  any  corporation  do  or  omit  acts  which 
amount  to  a  surrender  or  a  forfeiture  of  their  rights  and 
privileges  as  a  corporation,  or  when  they  exercise  powers 
not  conferred  by  law." 
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It  is  claimed  by  the  appellant  that  this  case  comes  within 
the  last  branch  of  the  above  clause,  inasmuch  as  the  defend- 
ant has  no  right  to  construct  her  road  across  any  one's  land 
without  his  consent  and  without  having  in  some  manner  ac- 
quired the  right  of  way. 

The  defendant  had  a  right  to  construct  a  road,  and  to 
collect  tolls  thereon,  and,  for  that  purpose,  to  acquire  the 
right  of  way  either  by  agreement  or  condemnation;  and  if 
it  proceeded  to  construct  its  road  across  land  without  having 
acquired  the  right  of  way  in  any  manner,  it  was  a  trespasser, 
but  did  not  thereby  exercise  powers  not  conferred  by  law, 
within  the  meaning  of  the  statute  above  quoted.  We  are 
not  aware  that  it  has  been  held  in  any  case  that  a  mere  tres- 
pass by  a  corporation  is  sufficient  to  work  a  forfeiture  of  its 
fcanchises.  We  think  that  the  provision  in  the  statute  above 
quoted,  in  reference  to  the  exercise  of  powers  not  conferred 
by  law,  was  intended  to  meet  cases  where  corporations  un- 
dertake to  exercise  corporate  powers  or  franchises  not  con- 
ferred upon  them,  as,  for  example,  where  an  insurance  com* 
pany  exercises  the  powers  of  a  banking  company,  or  where 
a  corporation  of  any  description  usurps  and  exercises  cor- 
porate powers  of  a  diflerent  character  from  those  provided 
for  in  the  law  of  its  organization. 

If  the  corppration  has  entered  upon  the  lands  of  the  per- 
sons named  in  the  information^  and  located  its  road  thereon 
without  leave,  not  having  acquired  the  right  of  way,  those 
persons  have  ample  legal  remedies  by  suits  in  their  own 
names,  but  they  cannot  adjust  their  private  rights  in  a  pro 
ceeding  of  this  kind^  The  case  is  almost>  if  not  entirely, 
identical  with  that  of  The  PeopU  v.  The  Hillsdale  and 
Chatham  Turnpike  Co,^  2  Johns.  19a  There  an  application 
was  made  by  the  Attorney  General  for  a  rule  against  the 
corporation  to  show  cause  why  an  information  in  the  nature 
of  a  quo  warranto  should  not  be  filed  against  it,  on  the 
ground  that  the  road  had  been  opened  through  the  land  of 
the  relators,  and  used,  without  any  offer  having  been  made 
to  them  to  agree  upon  compensation,  and  witfiout  having 
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Ae  damages  ascertained  according  to  law.  The  court  say : 
"  If  the  defendants  have  not  followed  the  directions  of  the 
act  relative  to  the  compensation  to  be  made  to  the  owners 
of  the  land  through  which  the  road  had  been  made,  they 
are  trespassers,  and  the  complainants  have  adequate  remedy 
in  die  usual  course  of  the  common  law.  The  public  are  no 
way  interested  in  the  controversy  or  complaint,  and  that  is  a 
sufficient  reason  for  not  granting  this  extraordinary  remedy." 

The  judgment  below  is  affirmed. 

W.  ffBrien,  W.  R.  Pierse,  H.  D.  Thompson,  and  H.  Craven, 
for  appellant. 

J,  A.  Harrisdn,  y.  W.  Sansberry,  E.  B.  Goodykoontz^zxA 
M,  S^Robmsan^  for  appellee. 


The  Ciry  of  Connersvuxe  v.  The  Board  of  CommissioiJers 

OF  Fayette  County, 

Wbitb  WAim  CANAL.-^Zattv  in  Force.^County  Qfmmisswf9ers,'-The  act  of 
1S49,  veqtdriiig  the  Board  of  Commissioners  of  Fayette  county  to  keep  in  repair 
all  public  bridges  across  the  White  Water  Canal,  in  said  county,  is  not  in  force. 

APPEAL  from  the  Fayette  Circuit  Court, 

Downey,  J. — ^The  city  of  Connersville  filed  her  complaint 
in  tile  Fayette  Circuit  Court,  asking  a  mandate  against  thef 
Board  of  Conmiissioners  of  Fayette  county,  upon  the  fol- 
lowing statement  of  fects,  in  substance,  as  stated  in  the 
abstract  filed  by  the  appellant.  That  the  town  of  Conners- 
ville was,  by  virtue  of  an  act  of  the  general  assembly,  incor- 
porated by  special  charter,  on  the  isth  of  February,  1841, 
under  the  name  of  the  President  and  Trustees  of  the  Town 
of  Connersville,  said  special  charter  being  declared  a  public 
act;  that  by  the  twenty-third  section  of  said  act,  said  town 
had  exclusive  control  of  all  streets  and  alleys  in  said  town  ; 
that  said  corporation  exercised  control  over  the  streets  and 
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alleys  until  1869,  when  said  town  organized  as  a  city,  under 
the  general  law  for  the  incorporation  of  cities,  and  assumed 
the  name  of  the  "  City  of  ConnersviUe ;"  that  said  city  of 
ConnersviUe  is  the  lawful  successor  of  the  said  town  of  Con- 
nersviUe ;  that  she  has  organized  under  said  general  law  as 
such  city;  that  in  the  year  1842,  by  special  charter  granted 
by  the  general  assembly  of  the  State,  "  The  .White  Water 
Valley  Canal  Company"  was  organized  to  construct  a  canal 
for  the  purpose  of  navigation,  which  ran  through  the  county 
of  Fayette  and  said  town  of  ConnersviUe ;  that  by  the  thirty- 
seventh  section  of  said  last  mentioned  act,  the  canal  com- 
pany was  required  to  construct  all  necessary  bridges  across 
said  canal ;  that  said  canal  was  constructed  and  used ;  that 
in  1849  ^^  general  assembly,  by  special  local  law,  which 
was  declared  a  public  act,  required  that  the  Board  of  Com- 
missioners of  Fayette  county,  Indiana,  should  construct, 
repair,  and  keep  in  repair,  in  Fayette  county,  all  bridges 
across  said  canal,  and  the  bridge  across  White  Water  river; 
that  said  canal  is  still  flowing  through  said  town ;  that  said 
commissioners,  in  pursuance  of  said  act,  did  construct  and 
repair  said  bridges,  including  those  of  a  pubUc  nature  in  said 
town,  where  the  public  streets  were  cut  by  said  canal ;  that 
since  the  incorporation  of  said  town  as  said  city,  under  act 
of  March,  1867,  to  wit,  in  1869,  said  board  has  refused  to 
repair,  and  keep  in  repair,  the  bridges  across  said  canal  in 
the  limits  of  said  city;  that  several  of  said  bridges  are  out 
of  repair,  and  dangerous  for  travel ;  that  said  commissioners 
have  been  notified  of  the  fact;  that  the  common  council 
had  an  examination  of  said  bridges  and  a  report  of  the  con- 
dition presented  to  said  board,  and  requested  them  to  repair 
the  same,  which  they  refused  to  do.  A  copy  of  which  ex- 
amination and  report  is  filed  with  the  complaint ;  that  th^ 
repair  of  said  bridges  within  the  corporate  limits  of  said  city 
is  necessary  and  of  public  utility ;  that  said  city  of  Conners- 
viUe has  exclusive  power  over  the  bridges,  streets,  and 
alleys  within  the  corporate  limits  of  said  city.    Prayer,  that 
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a  mandamus  issue  to  require  the  commissioners  to  repair 
said  bridges,  etc. 

There  was  a  demurrer  to  this  complaint  on  the  following 
grounds: 

First,  that  said  complaint  and  petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  to  authorize  the  re- 
lief prayed  for. 

Second,  and  for  further  cause,  state  that  there  is  no  such 
person  or  corporation  as  the  Board  of  Conmiissioners  of 
Fayette  county,  Indiana. 

Third,  there  is  no  law  or  statute  of  the  State  of  Indiana 
compelling  or  authorizing  the  defendant,  as  the  Board  of 
Commissioners  of  the  county  of  Fayette,  to  construct  or 
repair  the  bridges  mentioned  in  plaintiff's  complaint  and 
petition. 

This  demurrer  was  sustained  by  the  court;  the  plaintiff 
excepted;  and  final  judgment  was  rendered  for  the  defend- 
ant, from  which  the  plaintiff  appealed  to  this  court. 

The  only  question  presented  by  the  assignment  of  errors 
is  as  to  the  correctness  of  ^he  ruling  of  the  court  in  sus- 
taining the  demurrer  to  the  complaint;  and  the  only  ques- 
tion discussed  by  counsel  in  their  briefs  is  the  question 
whether  it  is  the  duty  of  the  county  board,  under  the  act  of 
1849,  to  repair  the  bridges  referred  to  in  the  complaint, 
which  are  situated  within  the  limits  of  the  city.  The 
bridges  are  on  the  line  of  the  streets  where  they  cross  the 
canal. 

The  act  of  1849  provided,  ''that  it  shall  be,  and  it  is  here- 
by made,  the  duty  of  the  board  of  commissioners  in  the 
county  of  Fayette,  at  the  common  cost  and  expense  of  said 
county,  until  otherwise  provided  for,  to  put  and  keep  in  good 
repair  all  the  public  bridges  across  the  White  Water  canal, 
and  also  the  bridge  across  the  west  fork  of  White  Water 
river  in  said  county."    Local  Laws,  1849,  p.  202. 

As  the  complaint  is  predicated  upon  the  act  of  1849,  if 
that  act  is  not  in  force,  we  suppose  we  need  not  inquire 
whether  it  is  the  duty  of  the  city,  in  consequence  of  its 
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having  become  incorporated  under  the  general  law  relating 
to  the  incorporation  of  cities,  to  keep  these  bridges  in  repaif, 
or  not  It  was  a  prominent  object  with  the  convention 
which  framed  our  present  constitution  to  prevent,  as  far  as 
possible,  local  and  special  legislation  in  the  future;  and  the 
legislature  which  met  next  afterward,  so  far  as  it  could  do 
so,  passed  general  laws,  and  superseded  such  as  were  local 
and  special,  relating  to  the  same  subjects.  Accordingly,  an 
act  was  passed  relating  to  the  erection  and  repair  of  bridges, 
entitled  "an  act  to  provide  for  the  erection  and  repair  of 
bridges,"  approved  May  22d,  1852.  i  R.  S.  1852,  p.  201. 
This  act,  with  its  amendments  since  enacted,  may  be  found 
in  I  G.  &  H.  202. 

To  strike  down  all  previous  local  and  special  legislation, 
such  as  the  act  of  1849, 1'^Ii^d  upon  in  this  case,  the  legisla- 
ture passed  the  act  entitled  ''an  act  repealing  all  former  acts 
of  the  l^slature  except  those  therein  named,"  approved 
June  1 8th,  1852.  i  G.  &  H.  5  34.  This  act  provides  "  that  all 
laws  not  enacted  at  the  present  session  of  the  general  assem- 
bly, are  repealed,  except,"  etc.  The  act  in  question  is  not 
among  those  excepted.  We  are  quite  clear  that  all  such 
previous  legislation  as  the  act  in  question  was  intended  to 
be,  and  was,  abrogated  by  this  act. 

What  w«  decide  in  this  case  is,  that  the  act  of  1849  in 
question  is  not  in  force. 

The  judgment  is  affirmed,  with  costs. 

y.  S.  Reid^  N.  Trusler^  and  W.  Marrow^  for  appellant. 

y.  C.  McIntosJi  and  B.  F.  Claypooly  for  appellee. 


Ward  et  al.  t^.  Hershberger. 

Costs. — Recovery  by  Defendant, — In  a  suit  in  the  drcuit  court  for  damages  for 
the  breach  of  a  contract,  where  the  recovery  of  the  plaintiff  is  less  than  fifty 
ddUus,  the  defendant  rocorers  his  ooits  from  the  plaintiff. 
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APPEAL  from  the  Fountain  Circuit  Court 

Downey,  J. — ^This  was  an  action  by  the  appellants  against 
the  appellee  for  the  breach  of  a  contract  relating  to  the  sale 
and  deli  veiy  of  a  lot  of  com  by  him  to  them.  It  is  alleged  in 
the  complaint  that  the  com  was  not  gathered  at  the  proper 
time,  nor  cribbed  as  it  should  have  been,  according  to  the 
contract;  that  it  was  consequently  damaged  and  of  a  bad 
quality ;  and  that  the  plaintifis  were  not  aware  of  these  fiicts 
when  they  received  and  paid  for  the  com. 

The  defendant  pleaded,  first,  the  general  denial ;  and,  second, 
set-off  in  the  sum  of  twenty-five  dollars  for  hauling  rails  and 
building  corn-pens,  and  for  hauling  lumber  and  covering 
the  pens.  Reply  in  denial  of  the  second  paragraph  of  the 
answer.  Trial  by  a  jury;  verdict  for  the  plaintiffs  for  thirty 
dollars ;  motion  for  a  new  trial  by  the  plaintiffs,  because  the 
verdict  was  contrary  to  the  evidence,  contrary  to  law,  and 
because  the  damages  were  too  small;  overruled;  and  judg- 
ment on  the  verdict  for  the  damages  assessed  in  favor  of  the 
plaintifis;  and  for  costs  in  favor  of  the  defendant.  The 
plaintiffs  appealed. 

The  errors  assigned  are,  first,  the  overruling  of  the  mo- 
tion for  a  new  trial;  second,  the  taxing  the  costs  against  the 
plaintifis;  and,  third,  the  rendering  judgment  for  costs 
against  the  appellants. 

There  is  no  ground  for  an  interference  with  the  judgment 
below  on  accoimt  of  the  insufficiency  of  the  evidence. 

The  bill  of  exceptions  shows  that  the  set-off  pleaded  was  not 
urged,  proved,  or  allowed  on  the  trial.  It  was  right,  therefore, 
to  render  judgment  for  costs  against  the  plaintifis  because  they 
recovered  less  than  fifty  dollars.  *^  In  actions  for  money  de- 
mands on  contract,  commenced  in  the  circuit  court  or  court 
of  common  pleas,  if  the  plaintiff  recover  less  than  fifty  dol- 
lars, exclusive  of  costs,  he  shall  pay  costs,  unless  the  judg- 
ment has  been  reduced  below  fifly  dollars  by  a  set-off  or 
counter  claim,  pleaded  and  proved  by  the  defendant,  in 
which  case  the  party  recovering  judgment  shall  recover 
costs.     When  the  judgment  is  reduced  below  fifty  dollars 
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by  proof  of  payments,  the  defendant  shall  recover  costs." 
2  G.  &  H.  227,  sec.  397. 

The  cause  of  action  in  this  case  'was  a  inoney  demand  on 
contract,  as  defined  in  section  797,  2  Q.  &  H.  335. 

The  position  assumed  by  counsel  for  the  appellants,  that 
in  such  a  case  as  this  the  language  of  the  above  section  re- 
quires the  plaintiffs  to  pay  their  own  costs  only,  and  not 
those  of  the  defendant,  cannot  be  sustained. 

The  judgment  is  affirmed,  with  costs. 

T.  F.  Davidson,  for  appellants. 

W.  H.  Mallory,  for  appellee. 
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,-gg — ^  Will. — Probate  before  Clerk, — Deposition, — ^Where  a  will  is  offered  for  probate 

^^  M7  before  the  derk  in  vacstion,  depositions  cannot  be  taken  and  used  to  establish 

the  due  execndon  of  the  will. 
Same. — Contest  on  Probate  under  Sees*  38,  39. — ^When  a  contest  has  been  made 
on  the  probate,  under  section  38,  2  G.  &  H.  558,  the  party  making  the  con- 
test cannot  proceed  to  contest  the  will  or  the  probate  thereof  as  provided  for  by 
section  39,  id. 

APPEAL  from  the  Putnam  Common  Pleas. 

WoRDEN,  C.  J. — Amos  Hibbs  died  childless,  at  said  county 
of  Putnam,  in  November,  1866,  but  leaving  Eliza  Hibbs,  his 
widow,  and,  as  is  alleged,  his  sole  heir  at  law.  Letters  of 
administration  were  granted  upon  his  estate,  by  the  court  of 
common  pleas  of  that  county,  to  Thomas  S.  Vermilion. 

On  the  29th  of  May,  1 867,  Rachael  Duckworth  and  others 
produced  before  the  clerk  of  said  court  of  common  pleas  a 
paper  purporting  to  be  the  last  will  and  testament  of  said 
Amos  Hibbs,  and  purporting  to  be  attested  by  John  May 
and  James  P.  Day,  and  bearing  date  May  21st,  1849.  Said 
Duckworth  and  others  also  filed  a  petition  before  said  clerk, 
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asking  that  said  paper  be  admitted  to  probate  as  the  last  will 
and  testament  of  said  Amos  Hibbs ;  and  for  that  purpose,  that 
the  deposition  of  John  May,  who  was  old  and  infirm,  and  a 
non-resident  of  the  State,  and  whose  personal  attendance 
could  not  be  procured,  be  taken.  The  clerk  ordered  the 
deposition  to  be  taken,  and  issued  a  dedimus.  The  deposi- 
tion was  accordingly  taken  and  returned  to  the  clerk.  No- 
tice of  the  time  and  place  of  the  taking  of  the  deposition 
was  served  on  Eliza  Hibbs,  but  not  on  Vermilion,  the  ad- 
ministrator, neither  of  whom  was  a  party  to  the  proceeding 
to  prove  the  supposed  will. 

On  the  2Sth  of  July,  1867,  the  deposition  of  May  having 
been  published  by  the  order  of  the  clerk,  and  the  clerk  hav- 
ing examined  James  P.  Day,  the  other  subscribing  witness 
to  the  supposed  will,  and  one  Jonathan  F.  Duckworth,  the 
will  was  ordered  to  be  admitted  to  probate,  on  the  testimony 
of  the  three  witnesses,  which  was  properly  transcribed  by 
the  clerk. 

It  may  be  properly  remarked  here,  in  order  to  avoid  the 
necessity  of  again  recurring  to  the  point,  that  the  proof 
taken  before  the  clerk,  exclusive  of  the  deposition  of  May, 
fell  quite  short  of  establishing  the  due  execution  of  the  will 
by  the  supposed  testator,  as  required  by  section  30,  2  G.  & 
H.  557. 

On  the  7th  of  September,  1867,  this  action  was  commenced 
by  the  appellees,  Eliza  Hibbs,  the  widow,  and  Vermilion,  the 
administrator,  against  the  appellants,  devisees  and  legatees 
under  the  supposed  will,  to  contest  and  set  aside  the  probate 
thereof,  alleging  the  insufficiency  and  illegality  of  said  pro- 
bate. The  entire  proceedings  had  before  the  clerk,  as  re- 
corded by  him,  are  made  a  part  of  the  complaint. 

A  demurrer  to  the  complaint  for  the  want  of  sufficient 
facts,  etc.,  was  filed  by  the  defendants,  but  was  overruled, 
and  they  excepted.  The  defendants  declining  to  answer 
further,  final  judgment  was  rendered,  setting  aside  the  pro- 
bate of  the  will.    From  the  judgment  thus  rendered  the 
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defendants  below  appeal  to  this  court  for  a  review  of  the 
ruling  of  the  court  below  on  the  demurrer. 

Wills  may  be  admitted  to  probate  before  the  clerk  in  va- 
cation. 2  G.  &  H.  556,  section  22.  But  if,  before  the  pro- 
bate, objection  is  made  thereto  by  any  person,  as  provided 
for,  then  the  matter  goes  over,  and  is  to  be  determined  by 
the  court.     Id.  558,  section  38. 

The  proceeding  in  the  present  instance  was  an  ex  parte 
one  before  the  clerk,  and  not  an  adversary  one  in  court  on 
resistance  being  made  to  the  probate;  and  the  main  question 
is,  whether  in  such  cases  depositions  can  be  taken  and  used 
to  establish  the  due  execution  of  a  will. 

There  are  two  considerations  that  seem  to  be  decisive  of 
this  question,  and  against  the  admissibility  of  depositions  in 
such  cases. 

First.  There  is  provision  made,  in  the  statute  concerning 
the  execution  and  probate  of  wills,  for  subpoenaing  witnesses 
to  appear  and  testify,  but  none  for  taking  their  depositions. 
There  is  also  provision  that  if  the  subscribing  witnesses  be 
dead,  or  out  of  the  State,  or  have  become  incompetent, 
proof  of  the  handwriting  of  the  testator  or  of  the  subscrib- 
ing witnesses  may  be  received.  There  is  also  provision  that 
the  testimony  shall  be  written  down,  subscribed  by  the  wit- 
ness, examined  and  attested  by  said  clerk  with  his  signature 
and  seal  of  office.  2  G.  &  H.  556,  sees.  24,  26,  30.  These 
provisions  seem  to  contemplate  a  personal  appearance  of  the 
witnesses  before  the  clerk,  and  a  personal  examination  of 
them  by  or  before  him. 

Second.  The  proceeding  before  the  clerk  is  necessarily 
ex  parte.  If  adversary,  it  must  go  before  the  court.  The 
statute  providing  for  the  taking  of  depositions  contemplates 
proceedings  of  an  adversary  character,  and  provides  for  giv- 
ing the  adverse  party  notice.  2  G.  &  H.  174,  sec.  266. 
Here  there  was  no  adverse  parly.  It  seems  to  be  clear  that 
the  deposition  of  May  was  improperly  received  and  acted 
upon  by  the  clerk ;  and  we  have  already  seen  that  without 
his  testimony  the  proof  was  insufficient 
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We  do  not  express  an  opinion  as  to  the  admissibility  of 
depositions  where  resistance  is  made  to  the  probate  and  the 
matter  is  tried  by  the  court. 

.  The  plaintiffs  below  had  the  right,  in  the  mode  adopted, 
to  contest  the  validity  of  the  probate  of  the  will;  and  upon 
it  appearing  that  the  proof  was  incompetent,  it  was  the  duty 
of  the  court  to  revoke  the  probate.    2  G.  &  H.  559,  sees. 

39-42. 

The  appellants  claim  that  the  appellees  should  have  ap- 
pealed from  the  order  probating  the  will.  There  is  no  pro- 
vision in  the  statute  authorizing  an  appeal  from  the  action 
of  the  clerk ;  but  there  is  from  the  action  of  the  court.  Id. 
560,  sees.  43-45.  If  the  appellees  had  resisted  the  probate 
of  the  will  ia  the  manner  provided  for  by  section  38,  and  had 
the  cause  been  tried  by  the  court,  then  it  would  seem  that 
their  only  remedy  would  have  been  an  appeal  to  the  circuit 
or  Supreme  Court,  under  sections  43  and  45.  Where  a  con- 
test is  made  as  provided  for  in  section  38,  resulting  in  the 
establishment  of  the  will,  we  do  not  think  the  party  making 
the  contest  can  afterward  proceed  to  contest  the  will  or  the 
probate  thereof)  as  provided  for  by  section  39.  He  has  had 
his  day  in  court,  and  must  accept  the  final  result  of  that 
litigation  as  an  end  of  the  controversy. 

Section  39  was  intended  to  apply  to  persons  who  had  not 
contested  the  validity  or  the  probate  of  the  will,  as  provided 
for  in  section  38.  Such  persons  have  had  no  day  in  court, 
and  by  section  39  they  have  three  years  after  the  will  has 
been  oflfered  for  probate,  in  which  to  contest  its  validity  or 
the  probate  thereof. 

We  are  clear  that  the  ruling  below  on  the  demurrer  was 
right,  and,  therefore,  that  the  judgment  lAould  be  affirmed. 

The  judgment  below  is  affirmed,  with  costs. 

F.  7!\5!n7w»,  for  appellants. 

S.  Turman  and  %  Birch,  for  appellees. 
Vol.  XXXVIIL- 
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Kerregan  Kr  AL.V.  Miller  et  al. 

Appeal. — Assignment  of  Errorr^yfhett  there  was  evidently  no  merit  in  the 
appeal,  and  the  error  assigned  was,  <<  The  court  erred  in  rendering  judgment 
against  the  appellants  with  them  ever  being  served  with  process,"  the  assign- 
ment was  taken  as  an  admission  of  service,  the  judgment  being  on  default ; 
and  the  judgment  was  affirmed,  with  ten  per  cent,  damages. 

APPEAL  from  the  Hamilton  Common  Pleas. 

Downey,  J. — Suit  by  appellees  against  the  appellants  to 
foreclose  a  mortgage.  The  record  recites  that  the  process 
was  duly  served  on  the  defendants  more  than  ten  days  prior 
to  the  first  day  of  the  term.  The  clerk  does  not  set  out  the 
process  and  return  in  the  record^  but  says  the  summons  is 
not  on  file  in  his  office.  There  was  judgment  by  default  for 
plaintifis. 

The  error  assigned  is  this :  "  The  court  erred  in  render- 
ing judgment  against  the  appellants  with  them  ever  being 
served  with  process." 

There  is  evidently  no  merit  in  this  appeal,  and  we  are 
therefore  justified  in  understanding  the  assignment  of  errors 
as  it  is  written^,  that  the  judgment  was  rendered  with,  but 
not  without,  the  service  of  process. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages  and 
costs. 

y,  W.  Evans,  for  appellants. 


TOMLINSON  et  AL.  V.  JONES  ET  AL. 

Supreme  Court. — Evidence.-^BUl  of  Exeeptions.^-Vfhia^  the  only  question 
before  the  Supreme  Court  is  as  to  the  sufficiency  of  the  evidence,  and  a  por- 
tion of  the  evidence  is  not  before  that  court  by  bill  of  exceptions,  the  judg- 
ment will  not  be  disturbed. 

APPEAL  from  the  Wayne  Common  Pleas. 

Pettit,  J. — ^This  was  a  proceeding  in  aid  of  execution. 
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A  tianscript  of  the  judgment,  on  which  it  is  alleged  the 
execution  sought  to  be  aided  was  issued,  is  made  a  part 
of  the  complaint,  and  it  is  said  in  a  bill  of  exceptions  pre- 
tending to  contain  the  evidence,  that  it  and  the  execution 
were  had  in  evidence  on  trial  before  the  court,  but  neitlier 
of  these  papers  is  anywhere  in  the  transcript,  and  the  clerk 
saj^  they  are  not  on  file. 

The  attorneys  of  the  appellants  say  in  their  brief,  that  the 
only  question  is  as  to  the  sufficiency  of  the  evidence  to 
justify  the  finding  and  judgment.  As  the  whole  evidence  is 
not  in  the  bill  of  exceptions,  we  cannot  say  that  it  was  in- 
sufficient, but  must  presume  in  favor  of  the  correctness  of 
the  action  of  the  court. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 
W.  A.  Bickle,  G.  Holland,  C.  €1  £inckley,Bnd  If.  B.  Payne, 
for  appellants. 

C  H.  Bufchenal,  for  appellees. 
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Spaugh  v.  Zeigler. 

AtvbAl, — Prepondertmce  of  Evidence, — ^Where  the  burden  of  the  issue  was  on 
the  defendant,  and  his  statement  as  a  witness  was  confirmed  by  two  other  wit- 
nesses, and  controverted  by  the  plaintiff  who  was  supported  by  a  memoran- 
dum made  by  the  defendant,  the  Supreme  Court  refused  to  disturb  the  finding 
of  the  jury  in  favor  of  the  plaintiff^on  the  ground  of  the  preponderance  of  the 
evidence. 

APPEAL  from  the  -Bartholomew*  Common  Pleas. 

DowNEV,  J. — Suit  by  the  appellee  against  the  appellant, 
commenced  before  a  justice  of  the  peace,  on  a  promissory 
note.  The  defendant  pleaded  a  set-off,  consisting  of  an  ac- 
count for  goods  sold,  and  a  note  of  one  Levi  Zeigler,  pay- 
able to  Spaugh  and  Norris,  which  he  claimed  the  plaintiff 
had  agreed  to  pay.  Before  the  justice  of  the  peace  there 
was  a  trial  by  jury  and  verdict  and  judgment  for  the  pkin- 
lifE     The  defendant  appealed  to  the  common  pleas.    In  that 
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court,  before  proceeding  to  trial,  the  defendant  expressly 
ivaived  all  benefit  of  the  general  denial,  and  admitted  the 
execution  of  the  note  sued  on,  and  moved  the  court  for 
leave  to  open  and  close  the  case,  which  was  accorded  to  him* 
The  plaintiff  then  admitted  the  set-off,  sofkr  as  it  consisted 
of  a  claim  for  goods  sold ;  so  that  the  only  remaining  question 
was  whether  or  not  the  plaintiff  had  assumed  to  pay  the  note 
of  Levi  Zeigler  to  Spaugh  and  Norris.  This  disputed  question 
was  tried  by  the  court,  and  there  was  a  finding  for  the  plain- 
tiff; a  motion  for  a  new  trial  was  made  and  overruled,  and 
judgment  rendered  for  the  plaintiff.  The  errors  assigned 
call  in  question  the  correctness  of  the  ruling  of  the  court  in 
refusing  to  grant  a  new  trial. 

Counsel  for  the  appellant  argue  the  case  upon  the  pre* 
ponderance  of  the  evidence  in  favor  of  their  client;^  and, 
knowing  the  rule  which  governs  this  court  in  the  re-exami- 
nation of  questions  of  fact,  earnestly  insist  that  this  is  a  case 
which  does  not  fall  within  the  general  rule. with  reference  to 
the  sufGciency  of  the  evidence.  We  cannot  agree  with  them 
in  the  conclusion  that  the  evidence  in  the  case  would  justify 
us  in  disturbing  the  judgment.  It  appears,  in  substance, 
that  Zeigler,  the  plaintiff^  sold  a  house  and  lot  to  the  defend- 
ant, for  which  the  defendant  agreed  to  pay  him  six  hundred 
dollars  and  two  pigs.  Zeigler  admits  that  he  was  to  take 
up  in  part  payment  for  the  house  and  lot  whatever  claims 
Spaugh  held  against  himself,  his  father,  his  sister  Clara,  and 
a  judgment  against  Levi  Zeigler,  but  says  he  was  not  to 
take  up  the  note  in  question.  Spaugh  contends  for  the 
same  state-  of  facts  exactly,  except  that  he  insists  that  the 
plaintilT  was  to  take  up  the  note  of  Levi  Zeigler  also.  Spaugh^ 
his  son,  and  one  Hatton  testified  that  the  arrangement  was 
fo  extend  to  all  d^bts  that  Spaugh  held  against  the  plaintiff, 
liis  father,  his  sister  Clara,  and  his  brother  Levi  whether 
notes,  accounts,  or  judgments ;  while  the  plaintifif)  on  the  con- 
trary, testified  that  he  was  not  to  take  up  the  note  on  Levi 
Zeigler;  and  he  also  produced  and  gave  in  evidence  a  written 
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Statement  made  by  Spaugh,  on  the  day  on  which  the  trade 
was  completed,  in  which  the  several  claims  which  were  de- 
ducted from  the  price  of  the  land  are  set  down  and  the 
amount  of  each  carried  out,  in  which  the  note  of  Levi  is  not 
mentioned,  and  which  shows  as  a  balance  due  to  the  plain- 
tiff, after  deducting  the  amount  of  the  claims  mentioned  in 
the  memorandum,  the  sum  for  which  the  note  was  given  on 
which  this  suit  was  brought 

Whether  the  preponderance  of  the  evidence  was  in  favor 
of  the  defendant,  or  in  favor  of  the  plaintif!^  it  is  not  our 
duty  or  province  to  decide.  This  was  a  question  for  the 
jury.  They  have  decided  it;  and,  being  governed  by  the 
fule  which  we  must  apply  to  the  case,  we  cannot  reverse  the 
judgment 

We  may  remark  that  the  note  in  dispute  is  payable  to 
Spaugh  and  Norris,  and  not  to  Spaugh.  But  whether  that 
consideration  had  anything  to  do  with  the  determination  of 
the  question  before  the  jury,  or  not,  we  do  not  know. 

It  is  insisted  by  counsel  for  the  appellee  that  the  agree- 
ment or  promise,  if  one  had  been  made  by  the  plaintiff,  to 
pay  off  or  take  up  the  note  of  Levi  Zeigler,  would  have  been 
invalid  under  the  statute  of  frauds*  But  we  need  not  decide 
that  question,  as  the  case  must  be  affirmed  on  the  other 
ground. 

It  was  urged  by  the  appellant,  in  the  motion  for  a  new 
trial,  that  the  court  had  erred  in  holding  and  ruling  upon 
the  trial,  in  applying  the  testimony  to  the  issues  in  the  case, 
that  the  defendant  was  only  entitled,  in  his  defence,  to  the 
benefit  of  such  facts  as  were  set  up  in  his  special  answen 
The  ground  of  this  complaint  is  in  no  way  shown.  If  the 
court  had  so  ruled,  perhaps  it  would  have  been  proper. 
The  parties  seem  to  have  staked  the  result  on  the  correct- 
ness of  the  single  item  in  the  set-off  relating  to  the  Levi 
Zeigler  note,  and  the  burden  of  that  question  was  on  the  de- 
fendant The  evidence  seems  to  have  gone  fully  to  the  jury, 
and  we  can  see  no  good  ground  for  any  complaint 
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The  judgment  is  affirmed^  with    five  per  cent  damages 
and  costs. 
R.  Hill  and  G.  W.  Richardson^  for  appellant. 
F,  T.  Hordf  for  appellee. 


Barnett  et  al.  v.  Juday. 

Judgment. — yoint  Contract^i-^Promissory  Note. — Merger, — A  judgment  against 
one  of  the  makers' of  a  joint  promissory  note  merges  the  note  and  is  a  bar  to 
an  action  on  the  same  note,  against  the  other  makers,  or  all  the  makers. 

Promissory  Note. — yoint, — A  promissory  note  written,  "  we  promise  to  pay  " 
etc^  aAd  simply  signed  by  two  or  more  makers,  is  a  joint  note. 

Justice  of  the  Peace: — Pleading, — ^In  a  suit  on  a  promissory  note  before  a  jus- 
tice of  the  peace,  the  note  is  all  the  complaint  necessary. 

Same. — Confession  of  Judgment. — ^Where  the  record  of  a  justice  showed  that 
"the  defendant"  (naming  him)  "appeared  and  confessed  the  following  note  " 
(setting  out  the  note),  "  and  says  that  he  is  justly  indebted  for  the  same;^ 

Held^  that  the  record  showed  a  sufficient  confession  by  defendant  for  the  justice 
to  render  judgment  against  him. 

Same. — Assent, — The  record  of  a  judgment  recovered  on  a  promissory  note  in 
favor  of  the  payee  as  plaintiff  ^ovrs  prima  facie  that  the  judgment  was  taken 
with  the  consent  or  procurement  of  the  payee. 

APPEAL  from  the  Elkhart  Circuit  Court. 

Downey,  J. — ^Juday  sued  Barnett,  Haggerty,  and  Reeve 
upon  the  following  promissory  note: 

"^200.  LiGONiER,  Ind.,  January  27th,  1869. 

"  Six  months  after  date,  we  promise  to  pay  to  the  order 
of  George  W.  Juday  two  hundred  dollars,  value  received, 
without  any  relief  whatever  from  valuation  or  appraisement 
laws,  with  ten  per  cent,  interest. 

"  Thomas  Barnett  &  Co- 
"Edwin  Reeve." 

To  the  complaint  upon  this  note  the  defendants  pleaded 
that  on  the  21st  day  of  December,  1869,  before  George  W. 
Alfordy  Esq.y  a  justice  of  the  peace  of,  etc.^  the  above  named 
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plaintiff  recovered  a  judgment  against  the  above  named  de« 
fendants^  by  confession,  for  the  sum  of  two  hundred  dollars, 

damages,  interest,  and  costs  taxed  at  $ ,  and  that  said 

judgment  was  rendered  against  the  defendants  upon  the 
same  cause  of  action  mentioned  in  the  plaintiff's  complaint; 
a  copy  of  which  judgment  was  filed  with  the  answer. 

Bamett  pleaded  separately  the  recovery  by  the  plaintiff 
of  a  judgment  against  him  upon  the  same  note,  before  the 
same  justice  of  the  peace,  on  the  same  day,  by  confession, 
for  the  same  amount,  and  filed  with  his  answer  the  same 
copy  of  the  same  judgment  as  that  filed  with  the  preceding 
paragTc^h. 

Haggerty  and  Reeve,  together,  pleaded,  in  bar  of  the  ac- 
tion against  them,  the  recovery  of  the  same  judgment 
against  Bamett.  The  copy  of  the  judgment  filed  with  these 
paragraphs  of  the  answer  is  as  follows: 

"  George  W.  Juday,  plaintiff)  v.  Thomas  Bamett  &  Co., 
£dwin  Reeve,  security,  defendants.  In  justice's  court,  before 
George  W.  Alford,  Esq.,  justice  of  the  peace  of  Jackson 
township. 

'*  Complaint  for  two  hundred  and  eighteen  dollars  and  thir- 
ty-three cents.  December  21st,  1869,  Thomas  Barnett,  the 
defendant  appeared  and  confessed  the  following  note : 

"*^200.  LiGONiER,  Ind.,  January  27th,  1869. 

'"Six  months  after  date,  we  promise  to  pay  to  the  order  of 
Geoi^e  W.  Juday  two  hundred  dollars,  value  received,  with- 
out any  relief  whatever  fi-om  valuation  or  appraisement  laws, 
with  ten  per  cent,  interest. 

*'  'Thomas  Barnett  &  Co., 
'*' Edwin  Reeve.' 

"And  says  that  he  is  justly  indebted  for  the  same;  and  it 
is  adjudged  that  the  plaintiff  recover  of  the  defendant  the 
sum  of  two  hundred  dollars,  together  with  interest  on  the 
same,  and  also  his  costs  and  accruing  costs,  and  that  he 
have  execution  therefor  without  relief  to  said  defendant 
irom  valuation  laws. 

Signed:  Geo.  W.  Alford,  J.  P,    [seal.]" 
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The  plaintiff  demurred  to  these  paragraphs  of  the  answer 
separately,  for  the  reason  that  they  did  not  state  facts  suffi* 
cient  to  constitute  a  defence  to  the  action,  and  the  demurrers 
were  all  sustained.    The  defendants  excepted. 

Haggerty  and  Reeve  pleaded  two  other  paragraphs  of  an- 
swer, on  which  issues  were  formed  by  reply,  which  were  tried 
by  a  jury,  and  there  was  a  verdict  for  the  plaintiff.  The 
defendants  moved  for  a  new  trial,  which  was  overruled,  and 
judgment  for  the  plaintiff  was  rendered  on  the  verdict. 

Among  the  errors  assigned,  it  is  alleged  that  the  couft 
erred  in  sustaining  the  demurrer  to  the  first,  second,  and  third 
paragraphs  of  the  answer. 

It  will  be  seen  that  the  promissory  note  which  is  the  foun- 
dation of  the  action  was  a  joint  note,  and  not  several,  or 
joint  and  several.  It  has  been  decided  in  several  cases  in 
this  court,  that  a  judgment  against  one  of  several  makers  of 
a  joint  note  merges  the  cause  of  action,  and  constitutes  a 
bar  to  a  suit  on  the  same  note  against  the  other  makers,  or 
against  all  the  makers.  Nicklaus  v.  Roachy  3  Ind.  78 ;  Crosby 
v.  yerolomaftf  37  Ind.  264. 

But  it  is  contended  by  counsel  for  the  appellee,  that  the 
judgment  of  the  justice  of  the  peace  is  a  nullity,  and  cannot 
estop  the  appellee  to  maintain  an  action  against  the  other 
parties,  or  against  all  the  parties,  for  the  reasons  that  it  does 
not  sufficiently  appear  that  the  judgment  was  taken  by  the 
consent  of  the  appellee;  that  the  judgment  was  fpr  less  than 
the  amount  mentioned  in  the  introductory  part  of  the  tran- 
script; that  it  does  not  appear  that  Barnett  confessed,  or 
offered  to  confess,  judgment  on  the  note,  or  that  any  com- 
plaint was  filed. 

We  think  that,  pritna  facie,  at  least,  the  judgment  must  be 
regarded  as  having  been  taken  by  the  consent  or  procure- 
ment of  the  appellee.  It  is  alleged  in  each  paragraph  that 
the  judgment  was  recovered  by  the  plaintiff  therein;  and  as 
he  must  be  presumed  to  have  had  the  possession  and  control 
of  the  cause  of  action,  we  think  it  is  reasonable  to  infer  that 
the  judgment  was  rendered  by  his  consent    If,  in  fact,  this 
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was  not  so,  we  presume  he  may  reply  that  fact.  The  note 
may  have  been  subject  to  credits,  reducing  the  amount  due 
on  it  to  the  sum  for  which  the  judgment  was  rendered ;  or 
possibly  there  may  have  been  some  other  reason  for  render- 
ing the  judgment  for  only  two  hundred  dollars.  We  think 
there  was  a  sufficient  confession  by  Bamett  to  authorize  the 
justice  to  render  judgment  s^^ainst  him.  No  complaint  was 
required.  The  note  was  all  the  complaint  that  was  neces- 
sary.   2  G.  &  H.  586,  sec.  35. 

The  first  paragraph  of  the  complaint  sets  up  a  judgment 
against  all  the  defendants,  and  seems  not  to  be  sustained  by 
the  copy  of  the  judgment  filed,  which  is  against  Bamett 
only.  The  justice's  judgment  does,  however,  sustain  the 
second  and  third  paragraphs  of  the  answer;  and  as  to  these, 
the  demurrers  should  have  been  overruled. 

There  is  only  one  other  question  discussed  in  the  briefs, 
and  that  is  with  reference  to  the  correctness  of  the  action  of 
the  court  in  refusing  to  give  an  instruction  asked  by  the  de- 
fendants. The  evidence  in  the  case  is  not  such,  however,  as 
to  justify  us  in  reversing  the  judgment  for  the  refusal  to 
give  that  instruction,  if  it  was  improperly  refused ;  and  we 
will  not  further  consider  it. 

For  the  errors  in  sustaining  the  demurrers  to  the  second 
and  third  paragraphs  of  the  answer,  the  judgment  will  have 
to  be  reversed 

The  judgment  is  reversed,  with  costs. 

y.  If.  Baker  and  y.  A.  S.  I/EicheU^  for  appellants. 

W.  A.  Woods f  for  appellee. 


Williams  v.  Stein. 

Election. — QmsiitiUumal  Law, — BaUot, — ^The  second  section  of  the  act  ap- 
poonredMay  ijth,  1869,  3  Bid.  Stat  235,  requiring  "the  inspector  of  any 


88     691 

4901 


iflS 


90  SUPREME  COURT  OF  INDIANA. 

WiUiaixis  v.  Stein. 

election,  on  receiving  the  bsdlot  of  any  voter,  to  have  the  same  nombered  with 
figures,  on  the  outside  or  back  thereof,  to  correspond  with  the  number  placed 
opposite  the  name  of  such  voter  on  the  poll  lists,"  is  void,  it  being  in  conflict 
with  section  thirteen  of  article  two,  of  the  constitution  of  thb  State,  which 
declares,  that  **  all  elections  by  the  people  shall  be  by  ballot" 
Same. — By  the  ballot,  the  constitution  secures  to  the  voter  the  protection  aad 
immunity  of  secrecy.    The  ballot  implies  absolute  and  inviolable  secrecy. 

APPEAL  from  the  Tippecanoe  Civil  Circuit  Court 

Pettit,  J. — ^The  following  is  the  opinion  of  Judge  Vinton, 
before  whom  the  case  was  tried  below,  and  we  approve^ 
adopt,  and  make  it  our  own,  believing  it  needs  no  improve- 
ment, if  we  were  capable  of  making  any. 

The  complaint  alleges,  in  substance,  that  on  the  i  ith  day 
of  October,  1870,  at  a  general  election  held  pursuant  to  law 
for  the  election  of  divers  officers,  the  defendant  was  the  duly 
appointed  inspector  of  elections  for  a  legal  precinct  of  Fair- 
field township,  in  Tippecanoe  county,  known  as  precinct 
No.  2,  and  officiated  as  such;  that  on  said  day  the  plain* 
tiff  was  a  resident  of  said  township  and  a  duly  qualified 
voter,  etc.;  that  he  gave  his  ballot^  which  was  in  all  respects 
a  legal  ballot,  to  said  defendant  as  such  inspector,  and  de* 
manded  that  it  should  be  put  into  the  ballot-box  without 
any  distinguishing  mark  or  number  being  placed  upon  it; 
but  that  defendant,  as  such  inspector,  against  the  protest  of 
plaintiff,  unlawfully  numbered  the  same,  etc.,  whereby  plain- 
tiff became  damaged  in  his  constitutional  privileges  and 
franchises,  etc. 

The  defendant  has  demurred  to  the  complaint  for  want  of 
sufficient  facts  to  constitute  a  cause  of  action  against  him. 
The  question  raised  by  this  demurrer  involves  the  constitu- 
tionality of  section  2  of  an  act  of  the  legislature,  approved 
May  r3th,  1869,  which  section  reads  in  these  words,  viz.: 

"  It  shall  be  the  duty  of  the  inspector  of  any  election  held 
in  this  State,  on  receiving  the  ballot  of  any  voter,  to  have 
the  same  numbered  with  figures,  on  the  outside  or  back 
thereof,  to  correspond  with  the  number  placed  opposite  the 
name  of  such  voter  on  the  poll  lists  kept  by  the  clerks  of 
said  election." 
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It  will  be  seen  that  the  acts  of  the  defendant,  of  which 
plaintiff  complains,  are  not  only  authorized,  but  enjoined,  by 
the  section  quoted ;  and  if  the  same  is  valid,  there  is  an  end 
of  plaintiff's  case.  It  is  claimed,  however,  that  this  law  is 
void,  because  in  conflict  with  section  13  of  article  2  of  the 
constitution  of  Indiana.    Section  1 3  reads  thus : 

^  AH  elections  by  the  people  shall  be  by  ballot;  and  all 
elections  by  the  general  assembly,  or  either  branch  tliereof, 
shall  be  viva  voce'* 

Here  are  two  modes  of  election  provided  for  and  enjoined; 
the  one  applicable  to  the  general  assembly,  the  other  to  all 
elections  by  the  people.  There  is  no  trouble  in  determining 
that  the  viva  voce  method  was  intended  to  secure  publicity; 
and  the  reason  for  such  publicity  is  equally  manifest.  Elec- 
tions by  the  general  assembly  must  be  viva  voce;  and  why  ? 
Because  the  members  of  that  body  are  agents  or  representa- 
tives of  their  several  constituencies,  to  whom  they  are  re- 
sponsible for  their  votes ;  and  to  that  end  they  must  vote 
o^exHy  and  audibly,  that  it  may  be  known  how  they  are 
exercising  their  delegated  authority. 

No  such  reason,  if  indeed  there  be  any,  exists  as  to  the 
voter  at  a  popular  election.  He  represents  nobody,  and  is 
responsible  to  nobody  for  the  vote  he  may  cast.  He  should 
vote  honestly  and  intelligently,  and  under  our  system  he  is 
presumed  to  do  so ;  but  he  has  the  absolute  right  to  exercise 
the  franchise  as  he  pleases,  imcontrolled  and  unquestioned 
by  any  person  or  power. 

Since  the  one  mode  provided  by  the  constitution  neces- 
sarily involves  openness,  publicity,  does  not  the  other,  which 
is  used  in  distinction  with  it,  necessarily  imply  privacy, 
secrecy? 

"A  ballot  may  be  defined  to  be  a  piece  of  paper,  or  other 
suitable  materisd,  with  the  name  written  or  printed  upon  it 
of  the  person  to  be  voted  for;  and  where  the  suffiages  are 
given  in  this  form,  each  of  the  electors,  in  person,  deposits 
such  a  vote  in  a  box  or  other  receptacle  provided  for  the 
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purpose,  and  kept  in  the  custody  of  the  proper  officers/' 
Cush.  Leg.  Assemb.  sec.  103. 

In  Bouvier's  Dictionaiy,  I  find  this  definition  of  the  term : 
**  Ballot.  A  diminutive  ball,  i.  e.,  a  little  ball  used  in  giving^ 
votes ;  the  act  itself  of  giving  votes ;  a  little  ball  or  ticket 
used  in  voting  privately,  and,  for  that  purpose,  put  into  a 
box  (commonly  called  a  ballot-box)  or  some  other  contri- 
vance." 

According  to  an  article  in  the  New  American  Encyclopedia, 
the  *' ballot"  did  not  necessarily  imply  secrecy  in  Greece; 
but  in  Rome,  during  the  republic,  it  did. 

A  very  able  and  instructive  paper  on  the  subject  of  the 
ballot  is  found  in  the  Ency.  Britannica.  It  may  be  gathered 
firom  that  article  that  in  France  and  Great  Britain  the  term 
*' ballot"  implies  absolute  secrecy. 

May,  in  his  excellent  work  on  the  Constitutional  History 
of  England,  thus  speaks  of  the  ballot,  at  p.  353,  vol.  i : 

"The  ballot  is  another  question  repeatedly  debated  in 
Parliament,  and  a  popular  topic  at  the  hustings,  at  public 
meetings,  and  in  the  newspaper  press.  No  sooner  had  the 
reform  act  passed,  than  complaints  were  made  that  the  elec- 
tive franchise,  so  retfently  enlarged,  could  not  be  freely  exer- 
cised. It  was  said  that  the  landlords  in  the  counties,  and 
wealthy  customers  in  towns,  coerced  the  free-will  of  the 
electors  and  forced  them  to  vote  against  their  opinions  and 
consciences.  A$  a  protection  against  such  practices,  the 
necessity  of  secret  voting  was  contended  for.  To  give  the 
franchise  without  the  means  of  exercising  it,  was  declared  to 
be  a  mockery." 

We  are  also  informed  by  this  work,  that  the  right  to  vote 
by  ballot  was  one  of  the  five  points  of  the  great  "  People's 
Charter"  of  1839.  A  petition,  signed  by  1,230,000  persons, 
was  presented  to  the  House  of  Commons,  praying  the  right 
to  vote  by  ballot 

The  common  understanding  in  this  country  certainly  is, 
that  the  term  "ballot"  implies  secrecy.  I  have  nowhere 
found  a  dictum  to  the  contrary.     The  Supreme  Court  of 
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Pennsylvania,  in  a  case  involving  the  validity  of  an  election, 
held,  that  an  eagle  printed  on  the  ticket  as  a  party  badge, 
violated  a  certain  by-law,  *'  since  it  deprived  a  voter  of  that 
secrecy  to  which  he  was  entitled  in  the  exercise  of  his  fran- 
chise, so  as  to  avoid  the  odium  and  violence  of  party  preju-  ^ 
dice."     3  S.  &  R.  29. 

In  the  case  of  the  People  v«  Pease^  27  N.  Y.  45,  which  was 
an  action  in  the  nature  of  a  quo  warranto^  Denio,  Chief  Jus- 
tice, uses  the  following  language:  ''I  have  already  alluded 
to  the  policy  of  the  law  providing  for  a  secret  ballot.  Thcr- 
right  to  vote  in  this  manner  has  usually  been  considered  an 
important  and  valuable  safeguard  of  the  independence  of  the 
humble  citizen  against  the  influence  which  wealth  and 
station  might  be  supposed  to  exercise.  This  object  would  be 
accomplished  but  very  imperfectly,  if  the  privacy  supposed  to 
be  secured  was  limited  to  the  moment  of  depositing  the  bal- 
lot. The  spirit  of  the  system  requires  that  the  elector 
should  be  secured  then,  and  at  all  times  thereafter,  against 
reproach  or  animadversion,  or  any  other  prejudice,  on  ac- 
count of  having  voted  according  to  his  own  unbiased  judg- 
ment; and  that  security  is  made  to  consist  in  shutting  up 
within  the  privacy  of  his  own  mind  all  knowledge  of  the 
manner  in  which  he  has  bestowed  his  suffrage." 

CoouEY,  J.,  in  his  recent  work  on  "Constitutional  Limita- 
tions," discusses  this  subject.  "The  mode,"  says  he,  "of 
voting  in  this  country,  at  all  general  elections,  is  almost  uni- 
versally by  ballot.  The  distinguishing  feature  pf  this  mode 
of  voting  is,  that  every  voter  is  thus  enabled  to  secure  and 
preserve  the  most  complete  and  inviolable  secrecy  in  regard  to 
the  persons  for  whom  he  votes,  and  thus  escape  the  influences 
which,  under  th&  system  of  oral  suffiages,  may  be  brought 
to.  bear  upon  him  with  a  view  to  overbear  and  intimidate, 
and  thus  prevent  the  real  expression  of  public  sentiment. 

"In  order  to  secure  as  perfectly  as  possible  the  benefits 
anticipated  from  this  system,  statutes  have  been  passed,  in 
some  of  the  States,  which  prohibit  ballots  being  received  or 
counted  unless  the  same  are  written  or' printed  upon  white 
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paper^  without  any  marks  or  figures  thereon  intended  to 
distinguish  one  ballot  from  another.  These  statutes  are  sim- 
ply declaratory  of  a  constitutional  principle  that  inheres  in 
the  system  of  voting  by  ballot,  and  which  ought  to  be  in- 
.violable  whether  declared  or  not  In  the  absence  of  such 
a  statute,  all  devices  by  which  party  managers  are  enabled 
to  distinguish  ballots  in  the  hand  of  the  voter,  and  thus  de- 
termine whether  he  is  voting  for  or  against  them,  are  op- 
posed to  the  spirit  of  the  constitution,  inasmuch  as  they 
tend  to  defeat  the  design  for  which  voting  by  ballot  is  es- 
tablished. 

"The  courts  have  held  that  a  voter,  even  in  case  of  a  con- 
tested election,  cannot  be  compelled  to  disclose  for  whom  he 
voted.  Public  policy  requires  that  the  veil  of  secrecy  should 
be  impenetrable,  unless  the  voter  himself  voluntarily  deter- 
mines to  lift  it;  his  ballot  is  absolutely  privileged;  and  to 
allow  evidence  of  its  contents,  when  he  has  not  waived  the 
privilege,  is  to  encourage  trickery  and  fraud,  and  would,  in 
eflfect,  establish  this  remarkable  anomaly,  that,  while  the  law 
from  motives  of  public  policy  establishes  the  secret  ballot 
with  a  view  to  conceal  the  elector's  action,  it  at  the  same 
time  encourages  a  system  of  espionage,  by  means  of  which 
the  veil  of  secrecy  may  be  penetrated  and  the  voter's  action 
disclosed  to  the  public."  Coolly *s  Const.  Lim.  604;  16 
Mich.  283;  27N.  Y.  81. 

The  question  has  also  undergone  investigation  in  the  Su- 
preme Court  of  Vermont.  In  Temple  v.  Mead^  4  Vt  535, 
the  court  say:  "In  this  country,  and  indeed  in  every  coun- 
try where  officers  are  elective,  different  modes  have  been 
adopted  for  the  electors  to  signify  their  choice.  The  most 
common  modes  have  been,  either  by  voting  viva  voce,  that  is, 
by  the  elector  openly  naming  the  person  he  designates  for 
the  office,  or  by  ballot.  *  *  ♦  The  principal  object  of 
this  last  mode,  is  to  enable  the  elector  to  express  his  opinion 
secretly,  without  being  subject  to  be  overawed,  or  to  any 
ill  will  or  persecution  on  account  of  his  vote  for  either  of 
the  candidates  who  may  be  before  the  public." 
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It  is  believed  that  these  authorities  establish,  beyond 
doubt,  that  the  ballot  implies  absolute  and  inviolable  secrecy, 
and  that  the  principle  is  founded  in  the  highest  considera- 
tions  of  public  policy. 

When  our  present  constitution  was  flamed,  voting  by  bal- 
lot was  in  vog^e  in  nearly  every  state  in  the  union.  That 
mode  of  voting  had  been  known  and  well  understood  for 
centuries.  The  term  ballot,  as  designating  a  mode  of  elec- 
tion, was  then  well  ascertained  and  clearly  defined.  The 
eminent  (ramers  of  the  constitution  certainly  employed  this 
term  with  a  full  knowledge  of  its  meaning.  Many  of  the 
most  distinguished  members  of  the  constitutional  conven- 
tion of  1850  were  members  of  the  legislature  of  1852,  the 
first  that  met  under  the  present  constitution.  That  they  re- 
garded the  ballot  system  as  securing  inviolable  secrecy,  is 
clearly  shown  by  the  following  law  which  they  then  helped 
to  enact: 

"If  any  judge,  inspector,  clerk  or  other  officer  of  an 
election,  shall  open  or  mark,  by  folding  or  otherwise,  any 
ticket  presented  by  such  elector  at  such  elections,  or  attempt 
to  find  out  the  names  thereon,  or  suffer  the  same  to  be  done 
by  any  other  person,  before  such  ticket  is  deposited  in  the 
ballot-box,  he  shall  be  fined  in  any  sum  not  exceeding  one 
hundred  dollars/'    2  G.  &  H.  473,  sec.  60. 

If  the  constitution  secures  to  the  voter,  in  popular  elec- 
tions, the  protection  and  immunity  of  secrecy,  there  can  be 
no  doubt  that  section  2  of  the  act  of  1869,  which  authorized 
the  inspector  to  number  ballots,  is  clearly  in  conflict  with  it 
and  is  void. 

I  am  not  unmindful  of  the  rule  that  all  doubts  are  to  be 
solved  in  favor  of  the  constitutionality  of  legislative  enact- 
ments. This  rule  is  well  established  and  is  founded  in  the 
highest  wisdom.  But  my  convictions  are  clear  that  our  con- 
stitution was  intended  to,  and  does,  secure  the  absolute 
secrecy  of  a^  ballot,  and  that  the  act  in  question,  which 
directs  the  numbering  of  tickets,  to  correspond  with  the 
numbers  opposite  the  names  of  the  electors  on  the  poll  lists, 
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is  in  palpable  conflict  not  only  with  the  spirit,  but  with  the 
substance  of  the  constitutional  provision. 

This  act  was  intended  to,  and  does,  clearly  identify  every 
man's  ticket,  and  renders  it  easy  to  ascertain  exactly  how 
any  particular  person  voted.  That  secrecy  which  is  es- 
teemed by  all  authority  to  be  essential  to  the  free  exercise 
of  suffrage,  is  as  much  violated  by  this  law^as  if  it  had  de- 
clared that  the  election  should  be  viva  vocei , , 
We  add  one  authority,  Wharton's  Law  Dictionary : 
"  Ballot.  To  vote  for  or  choose  a  person  into  an  office  by 
means  of  little  balls  of  several  colors,  which  are  put  into  a 
box  privately,  according  to  the  inclination*  of  the  chooser 
or  voter;  or  by  writing  the  name  or  names  of  the  candi- 
dates upon  small  pieces  of  paper  and  rolling  them  up,  so 
that  they  cannot  be  read,  which  are  put  Jnto  a  box ;  and 
when  the  time  limited  for  the  election  is  over,  an  indifferent 
person  takes  them  out  one  by  one,  and  upon  reading  the 
name  or  names,  somebody  takes  down  the  number  of  votes, 
the  greater  of  which  is  declared  duly  elected," 

The  demurrer  was  overruled,  and  exception  taken.    The 
appellant  refused  to  answer  over,  and  the  cause  was  submit- 
ted to  the  court  for  trial.    Finding  and  judgment  for  the 
plaintiff  for  one  hundred  and  fifly  dollars.    The  only  error 
assigned  is  the  overruling  of  the  demurrer  to  the  complaint 
This  was  not  error. 
The  judgment  is  affirmed,  at  the  costs:  of  the  appellant 
y.  S.  WUliams  and  W.  C.  Wilson,  for  appellant 
y.  A.  SUin,  y  R.  Coffroth,  T.  B.  Ward,  G.  0.  Behm,  and 
A.  0.  Behm,  for  appellee. 
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Real  Estate,  Rscovert  ov.'^Pleading.^DescnpHonof  Re^  Estaie.^V^tr^ 
a  complaint  to  recover  the  possession  of  real  estate  contains  two  different 
descriptions,  each  intended  to  apply  to  the  same  tract,  words  of  a  particular 
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description  will  control  more  general  terms  of  description,  when  both  can- 
not stand  together,  and  the  particular  description  will  be  adopted  and  the 
general  description  rejected. 

SMOL^Evidence. — Deed. — A  dee^  to  the  plaintiff  in  such  case,  in  which  the 
real  estate  is  described  in  the  general  terms  alleged  in  the  complaint,  and 
which  does  not  contain  the  particular  description  in  the  complaint,  is  not 
admissible  in  evidence.  * 

^fdOL—C^^fveyanee  after  Suii  Brought, — In  an  action  to  recover  the  posses- 
sion or  real  estate,  a  deed  conveying  the  real  estate  in  controversy  to  the 
plamtifFj  executed  afler  the  commencement  of  the  suit,  will  not  enable  the 
plaintiiF  to  maintain  his  action. 

APPEAL  from  the  Parke  Circuit  Court 

Downey,  J. — ^This  was  a  suit  by  the  appellant  against  the 
appellee  to  recover  possession  of  the  following  real  estate : 
"Thirteen  and  one-quarter  acres  of  land  off  the  south  end 
of  the  west  half  of  the  north-east  quarter  of  section  one, 
township  fifteen,  north  of  range  six  west,  all  lying  north  of 
Big  Raccoon  creek,  more  particularly  described  as  follows : 
begmningon  the  half  section  line  sixty-seven  rods  and  sixty- 
four  hundredths  south  of  the  north-west  comer  of  the 
north-east  quarter  of  section  one,  township  fifteen  north  of 
range  six,  west;  thence  east  fifly-seven  rods  and  forty-hun- 
dredths  to  the  center  of  Big  Raccoon  creek ;  thence  south 
thirteen  degrees  west  thirty-four  rods  and  ten-hundredths; 
thence  south  sixty-one  and  one-half  degrees  west  twenty 
rods;  thence  north  eighty-six  degrees  west  eighteen  rods 
and  thirty-hundredths;  thence  north  seventy-six  degrees 
west  fourteen  rods  and  twenty-hundredths  to  the  half  section 
line;  thence  north  thirty-eight  rods  to  the  place  of  begin- 
ning, in  Parke  county,  Indiana." 

The  defendant  pleaded  the  general  denial. 

On  the  second  trial  of  the  cause,  there  was  a  verdict  for 
the  defendant.  The  plaintiff  moved  the  court  to  grant  him 
a  new  trial,  which  motion  was  overruled.  The  reasons 
assigned  therefor  were  as  follows : 

First,  the  court  erred  in  refusing  to  admit  in  evidence  the 
deed  of  Chesley  L.  Inge  to  Chesley  H.  Inge,  executed  the* 
Vol,  XXXVIII.— 7 
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2Sth  of  February,  1867,  which  was  at  the  time  excepted  to, 
and  deed  set  out  in  bill  of  exceptions. 

Second;  the  court  erred  in  refusing  to  admit  the  second 
deed  of  Chesley  L.  Inge  to  Chesley  H.  Inge  for  the  purpose 
of  correcting  error  in  description  of  first  deed  above  de- 
scribedi  which  was  excepted  to  at  the  time,  and  said  deed 
set  out  in  bill  of  exceptions. 

Third,  the  court  erred  in  refusing  to  admit  in  evidence,  to 
support  plaintiff's  title,  the  first  and  second  deeds  executed 
by  Chesley  L.  Inge  to  Chesley  H.  Inge,  both  of  which  were 
offered  in  evidence  for  the  purpose  of  sustaining  the  plain- 
;tiff's  title  to  the  tract  of  land  referred  to,  but  erroneously 
-described  in  the  first  deed,  and  corrected  in  description  by 
the  second  deed,  which  offer  the  court  refused  to  sustain,  and 
excluded  said  deeds  from  the  jury;  all  of  which  was  excepted 
to  at  the  time. 

Fourth,  the  verdict  of  the  jury  is  not  sustained  by  the 
evidence,  and  is  contrary  to  law. 

Fifth,  the  court  erred  in  instructing  the  jury  to  return  a 
verdict  for  the  defendant. 

The  bill  of  exceptions  does  not  profess  to  contain  all 
;the  evidence,  but  it  contains  the  deeds  which  were  offered 
in  evidence  and  excluded  by  the  court.  It  contains  no  in- 
structions. In  this  condition  of  the  record,  the  fourth  and 
.fifth  reasons  for  a  neAV  trial  need  not  be  further  noticed.  It 
having  been  assigned  for  error  that  the  court  improperly  re- 
i  fused  to  grant  a  new  trial,  we  must  examine  the  other  reasons. 

The  deed  from  Chesley  L.  Inge  and  wife  to  Chesley  H. 
Inge,  the  plaintiff,  of  date  February  25th,  1867,  describes 
the  real  estate,  as  follows:  Thirteen  and  a  quarter  acres  of 
land  off  the  south  end  of  the  west  half  of  the  north-east 
quarter  of  section  one,  township  fifteen,  north  of  range  six, 
west,  all  lying  on  the  north  -side  of  Big  Raccoon,  in.  Parke 
county,  Indiana.  The  bill  of  exceptions  says  the  court  ex- 
cluded this  deed  on  the  ground  that  the  description  of  the 
land  therein  did  not  cover  the  land  described  in  the  com- 
^plaint 
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The  plaintiif  then  oflered  a  deed  from  Chesley  L.  Inge 
and  wife  to  the  plaintiff)  made  for  the  purpose  of  correcting 
the  erroneous  description  of  the  land  in  the  preceding  deed, 
and  which  latter  deed  was  made  and  delivered  to  the  plain- 
tifif  after  the  action  was  commenced,  and  described  the  land 
as  follows :  A  part  of  the  west  half  of  the  north-east  quar- 
ter of  section  one,  township  fifteen,  north  of  range  six,  west, 
described  as  follows:  beginning  on  the  half  section  line 
axty-seven  rods  and  sixty-four  one-hundredths  south  of  the 
north-west  comer  of  the  north-east  quarter  of  section  one, 
township  fifteen,  north  of  ran^e  six,  west;  thence  east  fifty- 
seven  it>ds  and  foTty-hundredths  to  the  center  of  Big  Rac- 
coon; thence  south  thirteen  degrees  west  thirty-four  rods 
and  ten^hundredths;  thence  south  sixty-one  and  one-half 
degrees  west  twenty  rods;  thence  north  eighty-six  degrees 
west  eighteen  rods  and  thirty-hundredths ;  thence  north 
seventy-six  degrees  west  fourteen  rods  and  twenty-hun- 
dredths  to  the  half  section  line ;  thence  north  thirty  rods  to 
the  place  of  beginning,  containing  thirteen  and  one-quarter 
acres,  more  or  less.  This  deed  was  also  rejected.  The  land 
embraced  in  the  general  description  in  the  complaint  is  not 
and  cannot  be  the  same  land  as  that  embraced  in  the  partic- 
ular description.  Thirteen  and  a  quarter  acres  off  the  south 
end  of  an  eighty-acre  tract  of  land  cannot  be  the  same  as 
thirteen  and  a  quarter  acres  included  in  the  lines  given,  com- 
mencing at  a  point  on  the  west  line  of  that  eighty-acre  tract, 
sixty-seven  rods  and  sixty-four  hundredths  south  of  its 
north-west  corner. 

If  the  first  or  general  description  of  the  land  in  the  com- 
plaint is  to  control,  then  the  first  deed  offered  was  improp- 
erly rejected,  for  the  description  in  it  is  sufficiently  definite, 
and  corresponds  with  the  general  description  in  the  com- 
plaint. But  if  the  second  or  particular  description  of  the 
land  in  the  complaint  must  control,  then  the  deed  was  prop- 
erly rejected,  for  it  did  not  tend,  in  any  way,  or  in  any  de- 
gree, to  show  title  in  the  plaintiff  to  the  land  so  particularly 
described.    There  is  no  ambiguity  in  the  descriptions  of  the 
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land.  Each  is  sufficiently  definite  and  certain,  if  it  stood 
alone,  to  designate  the  land.  The  difficulty  grows  out  of 
the  fact  that  each  designates  a  separate  and  distinct  piece 
of  land,  and  the  second  is  not,  as  it  professes  to  be,  a  more 
particulaf  and  specific  description  of  the  same  land  that  is 
described  in  general  terms  in  the  first.  If  these  different 
descriptions  intended  to  apply  to  the  same  thing  were  in  a 
deed,  the  rule  that  words  of  a  particular  description  will  con- 
trol more  general  terms  of  description,  when  both  cannot 
stand  together,  would  require  us  to  adopt  the  more  particu- 
lar description  and  reject  the  general.  Gano  v.  Aldridge,  27 
Ind.  294.  We  ttink  the  same  rule  must  be  applied  to  the 
complaint  in  this  case.  This  determination  of  the  question 
leads  us  to  the  conclusion  thalt  the  first  deed  offered  in  evi- 
dence was  properly  rejected,  because  the  description  of  the 
land  mentioned  in  it  did  not  conform  to  the  particular  de- 
scription given  of  the  land  sued  for  in -the  complaint 

The  other,  and  the  only  other,  question  in  the  case  is,  did  the 
court  properly  reject  the  second  deed  offered  in  evidence  by 
the  plaintiff?  This  deed  was  executed  after  the  suit  was 
commenced,  and  contained  a  description  of  the  land  corre- 
sponding with  the  particular  description  in  the  complaint. 
It  is  a  general  rule  that  the  plaintiff's  right  of  action  must 
have  accrued  before  his  action  was  commenced.  Conceding 
then  that  the  deed  in  question  tended  to  show  title  in  the 
plaintiff  to  the  land  in  question,  it  only  showed  the  acquisi- 
tion of  such  title  after  the  suit  was  commenced,  which  would 
not  enable  the  plaintiff  to  maintain  his  action. 

We  have  thus  arrived  at  the  conclusion  that  there  was  no 
error  committed  by  the  circuit  court  in  its  rulings  in  the 
case. 

The  judgment  is  affirmed,  with  costs. 

BusKiRK,  J.,  being  of  opinion  that  the  deeds  should  have 
been  admitted  in  evidence,  dissents. 
D.  E.  Williamson  and  A.  Daggy^  for  appellant. 
y.  M.  Allen  and  W.  Madk,  for  appellee. 


NOVEMBER  TERM,  1871.  loi 

Bradley  it  a/,  v.  The  Ind's  Builders  &  Manuf 's'  Ass'n  et  al.  Brown  v.  Bradley  et  aL 


Bradley  et  al.  v.  The  Indianapous  Builders  and  Manu- 
facturers' Association  et  al. 

Brown  «/.,  Bradley  et  al. 

AffeakANCE. — Cross  Complaint. — Answer, — ^Where  an  answer  has  been  ^led 
by  a  defendant,  and  on  its  face  it  is  uncertain  whether  it  was  intended  as  an 
answer  to  the  original  comphunt  only,  or  to  that  and  a  cross  complaint  by  a  co- 
defendant,  and  the  plaintiff  in  the  cross  complaint,  regarding  it  as  an  answer  to 
his  cross  complaint,  filed  a  reply  accordingly,  and  the  issues  joined  were  sub- 
mitted for  trial,  and  on  the  trial  evidence  was  offered  upon,  and  a  full  investi- 
gation had  of,  the  matters  set  up  in  the  cross  complaint,  without  objection,  and 
there  was  a  finding  for  the  plaintiff  therein;  it  must  be  held  that  the  answer 
applied  to  the  cross  complaint,  and  constituted  an  appearance  by  the  defend- 
ant to  the  cross  complaint  of  his  co-defendant 

APPEAL  from  the  Marion  Circuit  Court. 

WoRDEN,  C.  J. — ^This  action  was  commenced  by  ElKson 
Brown  against  BenjanJin  O.  Enos,  Bradley  and  Kitchen,  and 
the  Indianapolis  Builders  and  Manufacturers'  Association. 

The  object  of  the  suit  was  to  recover  the  value  of  certain 
painting  and  glazing  done  by  Brown  upon  a  building  being 
erected  in  the  city  of  Indianapolis  for  Bradley  and  Kitchen. 
Enos  appears  to  have  been  the  contractor.  The  action  was 
based  on  the  assumption  that  the  work  was  done  for  Bradley 
and  Kitchen.  Brown  had  not  taken  the  necessary  steps  to 
acquire  a  lien,  upon  the  property,  nor  had  he  given  such 
notice  as  is  required  by  the  amended  649th  section  of  the 
statute  on  the  subject  of  mechanic's  liens,  in  order  to  hold 
the  owners  personally  responsible.  3  Ind.  Stat.  335.  It  is 
alleged  in  Brown's  complaint  that  there  is  in  the  hands  of 
Kitchen  and  Bradley,  due  to  Enos,  the  sum  of  i>450,  and 
that  the  above  named  association  has  notified  Bradley  and 
Kitchen  that  it  has  a  claim  for  materials  furnished  Enos 
for  the  building,  for  which  it  will  look  to  them ;  wherefore, 
they  refuse  to  pay  Brown ;  hence  the  association  is  made  de- 
fendant and  required  to  answer  as  to  its  interest  in  the  fund. 

The  association  appeared  and  filed  an  answer  of  general 
denial,  and  a  paragraph  by  way  of  cross  complaint  setting 
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up  their  claim  against  Enos  for  materials  funtished  for  the 
building,  and  notice  to  Bradley  and  Kitchen,,  requiring 
them  to  answer  the  same  and  demanding  judgment  against 
them.  Afterward  the  defendants  Bradley  and  Kitchen  filed 
an  answer,  which  appears  to  have  been  regarded,  and  seems 
to  us  to  have  been  intended,  as  an  answer  to  the  original 
complaint  of  Brown  and  the  cross  complaint  of  the  Associa- 
tion. It  is  entitled  as  in  the  original  action,  but  has  this 
preliminary  statement.  "The  answer  of  John  H.  Bradley 
and  John  M.  Kitchen,  jointly  made  to  the  complaint  of  the 
complainants,  as  follows^*'  etc.  The  answer  contains  matter 
pertinent  to  the  cross  complaint  of  the  Association.  The 
following  extracts  from  the  answer  will  illustrate:  ** These 
defendants  further  answering  say,  that  on  settlement  with 
said  Enos  for  the  building  and  completing  of  said  houses  in 
every  respect,  including  the  work  and  materials  done  and 
furnished  by  said  complainant  Brown,  and  by  every  one  else^ 
there  was  found  due  to  said  Enos,  the  sum  of  four  hundred 
and  fifty  dollars,  which  sum  and  balance  these  defendants 
have  always  been  ready  to  pay  and  are  now  ready,  but  have 
been  prevented  by  the  action  and  conflicting  claims  of  the 
employees  of  said  Enos.  That  on  the  28th  day  of  July,, 
and  before  the  houses  were  finished,  the  defendant,  the  In- 
dianapolis Builders  and  Manufacturers'  Association,  served 
on  these  defendants  a  written  notice  of  a  lien  for  materials 
furnished  said  Enos  for  said   houses   to  the  amount,  as 

claimed,  of  $ ,  notifying  these  defendants  not  to  pay  to 

other  parties  any  money  coming  to  said  Enos,  a  copy  of 
which  notice  is  hereto  annexed.  These  defendants  at  the 
time  of  receiving  said  notice  <lid  not  exactly  know  how 
much  money  would  be  required  to  complete  said  houses  as 
said  Enos  had  contracted  to  complete  them,  and  as  they 
were  not  then  completed  or  surrendered  to  them,  had  not 
made  any  final  settlement  with  said  Enos,  but  were  of  opin* 
ion,  and  now  aver,  that  there  was  not  then  in  their  hands 
coming  to  said  Enos,  more  than  about  one  hundred  dollars 
over  and  above  the  amount  needed  to  complete  them.    The 
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defendants  further  answer  that  Said  work  and  materials 
claimed  for  by  the  complainant  and  by  said  Indianapolis 
Builders  and  Manu&cturers'  Company,  and  by  every  other 
person  in  connection  with  the  building  of  their  said  houses, 
were  done  and  furnished  by  said  parties  to  and  for  said  B.  O. 
Enos,  and  under  contracts  with  him  and  as  his  employees, 
and  not  in  any  case  as  the  employees  of  these  defendants,  and 
these  defendants  do  not  know  and  cannot  answer  as  to 
amount  of  the  claim  of  the  complainant  or  any  of  them,  or 
how  nuich  is  due  to  any  of  them. 

The  answer  in  question  proceeds  to  say,  that ''  these  de- 
fendants are  desirous  to  be  permitted  to  pay,  as  the  court 
may  order,  the  remainder  of  the  money  that  is  coming  to 
said  Enos  under  said  contract,  and  to  be  wholly  discharged 
from  all  furUier  trouble  and  responsibility  for  or  on  account 
of  the  work  and  materials  done  on  said  houses  or  of  the  build- 
ing of  the  same,  and  they  object  to  any  judgment  being  ren- 
dered against  them  in  this  or  any  other  case  concerning  the 
same,  but  pray  the  court  to  receive  the  said  sum  of  money 
due  from  these  defendants  and  properly  distribute  the  same, 
and  make  a  decree  wholly  freeing  and  discharging  these  de- 
fendants and  their  property  from  all  further  liability,''  etc. 

Brown  filed  replies  to  the  answers  of  Bradley  and  Kitchen 
and  the  Association. 

The  Association  filed  a  reply  to  the  answer,  as  the  record 
states,  of  the  defendants  Kitchen  and  Bradley  to  her  cross 
complaint  herein,  as  follows:  ''The  Builders  and  Manu- 
fiicturers'  Association  for  reply  to  the  answer  of  said  Kitchen 
and  Bradley,  says  she  admits  all  the  matters  therein  s^t 
forth  except  as  to  the  amount  due  and  to  become  due,  to 
said  Enos  after  she  served  said  notice,  to  wit,  July  28th, 
1868,  and  she  says  that  the  sum  of  one  thousand  dollars 
was  due  and  came  due  said  Enos  from  said  Kitchen  and 
Bradley  after  said  date.*' 

The  cause  was  submitted  to  the  court  for  trial,  by  the 
agreement  of  the  parties.  On  the  trial,  evidence  was  given 
and  received  without  objection,  tending  to   establiA  the 
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claim  of  the  Association  against  Kitchen  and  Bradley  as  set 
up  in  the  cross  complaint  of  the  Association. 

The  court  found  against  the  plaintiff  Brown  on  his  com- 
plaint against  Kitchen  and  Bradley,  and  in  favor  of  the  Asso- 
ciation on  her  cross  complaint  against  Kitchen  and  Bradley, 
and  assessed  her  damages  at  the  sum  of  four  hundred  and 
fifty  dollars,  and  entered  judgment  accordingly,  having  over- 
ruled motions  for  a  new  trial  made  respectively  by  Brown  and 
by  Kitchen  and  Bradley, 

Brown  and  Kitchen  and  Bradley  have  assigned  errors. 

It  may  be  observed  that  no  question  was  made  in  the 
court  below,  nor  is  there  here,  as  to  the  validity  of  any  of 
the  pleadings,  nor  as  to  the  admission  or  rejection  of  evidence, 
The  sole  question  raised  by  Brown's  assignment  of  error  is, 
whether  the  finding  was  sustained  by  the  evidence ;  and  the 
same  may  be  said  as  to  the  assignment  of  error  by  Kitchen 
and  Bradley,  except  the  further  question,  whether  there  was 
an  appearance  and  an  answer  by  Kitchen  and  Bradley  to 
the  cross  complaint  of  the  Association. 

It  is  claimed  by  counsel  for  Kitchen  and  Bradley  that  as 
no  process  was  issued  against  them  to  make  them  parties  to 
the  cross  complaint  of  the  Association  against  them,  and  as 
they  did  not  appear  or  answer  thereto,  the  finding  and  judg- 
ment thereon  against  them  was  without  jurisdiction  and 
void.    This  question  was  urged  upon  the  consideration  of 
the  court  on  the  motion  for  a  new  trial.    We  have  set  out 
enough  of  the  record  and  of  the  history  of  the  case  to  show, 
conclusively  to  our  minds,  that  the  answer  filed  by  Kitchen 
and  Bradley  was  intended  by  them  as  an  answer  to  both  the 
original  complaint  of  Brown  and  to  the  cross  complaint  of 
the  Association ;  that  it  was  so  received  and  acted  upon  by 
the  parties  and  the  court,  not  only  in  closing  the  issues,  but 
also  in  the  final  trial  of  the  cause.    The  ruling  of  the  court 
below,  upon  the  point  being  brought  to  its  attention  on  the 
motion  for  a  new  trial,  strengthens  the  conclusion  that  not 
only  the  parties,  but  also  the  court,  considered  that  Kitchen 
and  Bradley  had  answered,  the  cross  complaint.    To  hold  that 
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the  cross  complaint  was  not  answered  would  be  to  tolerate 
a  practice  which  we  should  be  slow  to  adopt.  An  answer 
is  filed  which  on  its  face  is  uncertain  whether  intended  as 
an  answer  to  the  original  complaint  only,  or  to  that  and  a 
cross  complaint  also.  The  plaintiif  in  the  cross  complaint 
regards  it  as  an  answer  to  his  complaint^  and  files  his  reply 
accordingly.  The  issues  thus  joined  are,  by  the  agreement 
of  the  parties,  submitted  for  trial;  and  on  the  trial,  evidence 
is>DiIered  upon,  and  a  full  investigation  had  of,  the  matters 
set  up  in  the  cross  complaint,  without  objection,  and  there 
is  a  finding  for  the  plaintiff  therein.  Under  such  circum- 
stances, it  must  be  held  that  the  answer  applied  to  the  cross 
complaint. 

On  the  evidence  we  cannot  reverse  the  judgment,  in  re- 
spect to  either  party,  without  violating  the  well  established 
rule  on  that  subject.  In  regard  to  the  case  of  Brown,  there 
was  some  conflict  in  the  evidence  whether  the  work  was 
done  for  Kitchen  and  Bradley,  or  for  Enos.  If  for  Enos 
alone,  there  was  no  ground  shown  for  a  recovery  against 
Kitchen  and  Bradley,  Nor  can  we  say  that  there  was  not 
sufficient  evidence  to  justify  the  recovery  by  the  Associa- 
tion against  Kitchen  and  Bradley. 

The  judgment  below  is  affirmed,  with  costs.  ^ 

B.  K.  Elliott^  C.  L.  Holsteiity  W.  Morrow ^  and  N.  Truster^ 
for  appellants. 

y.  T.  Dye  and  A.  C.  Harris^  for  appellees. 


Adams  v.  Dale. 

Evidence.— -/Vvi^;^^.— Improper  evidence  having  been  admitted  on  the  trial 
of  a  canse  by  the  court,  to  which  exceptions  were  taken,  the  court,  in  an- 
noondng  the  finding,  stated  that  the  evidence  so  admitted  had  been  entirely 
excluded  from  consideration; 

Heidf  that  the  admission  of  the  improper  evidence  woriced  no  injury. 
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Same. — ^A  court  that  has  admitted  improper  evidence  should^  at  the  earliest 
moment  after  discovering  the  error,  announce  in  open  court  that  the  evidence 
has  been  improperly  admitted,  and  will  be  disregarded. 

Same.— C^Mi/rar/.-^Where  it  has  been  contracted  to  deliver  lumber  *<on  the 
cars,"  at  a  railroad  station,  and  the  evidence  shows  that  the  vendor  had  no 
lumber  at  the  station  or  at  his  mill  at  the  time  it  was  to  be  delivered,  he  will 
not  be  injured  by  the  court's  excluding  evidence  to  show  that  the  vendee  did 
not  furnish  any  cars  at  the  station  upon  which  to  load  the  lumber. 

APPEAL  from  the  Henry  Common  Pleas. 

BusKiRK,  J. — ^This  was  an  action  by  the  appellee  agai(ist 
the  appellant  upon  three  several  written  contracts  for  the 
sale  and  delivery  of  lumber  at  Specified  times^  places^  and 
prices,  and  the  object  of  the  action  was  to  recover  damages 
for  the  failure  of  the  appellant  to  deliver  the  lumt^er  accord- 
ing to  the  contracts. 

The  complaint  was  in  three  paragraphs.  Each  paragraph 
was  based  upon  a  written  contract,  and  each  alleged  a  readi- 
ness to  perform  on  the  part  of  the  plaintiff)  and  a  failure  to 
deliver  on  the  part  of  the  defendant  The  defendant  an- 
swered in  four  paragraphs.  There  was  a  reply  to  the  affirm- 
ative paragraphs  of  the  answer.  There  was  a  trial  by  the 
court,  and  a  finding  for  the  plaintiff.  A  motion  for  a  new 
trial  was  overruled,  and  an  exception  taken  by  the  defend^ 
ant. 

There  is  but  one  valid  assignment  of  error,  and  that  is 
based  upon  the  action  of  the  court  in  overruling  the  motion 
for  a  new  trial,  all  the  others  being  the  reasons  assigned  for 
a  new  trial.  This  assignment  of  error  presents  for  our  consid- 
eration and  decision  three  questions ;  first,  was  the  findings 
sustained  by  sufficient  evidence  ?  second,  did  the  court  err 
in  the  admission  of  illegal  evidence?  third,  did  the  court  err 
in  excluding  legal  evidence  ? 

It  is  earnestly  maintained  by  the  appellant  that  it  is  not 
shown  by  the  evidence  that  the  plaintiff  was  ready  to  receive 
and  pay  for  the  lumber,  at  the  several  times  and  places 
named  in  the  written  contracts.  The  appellant  seeks  to  raise 
the  same  question  on  thtt  evidence,  that  was  raised  by  de- 
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murrer  and  decided  by  this  court,  when  this  case  Tvas  in  this 
court  before.    See  Adams  v.  Dale,  29  InA  273. 

We  have  read  with  care  all  the  evidence,  and  are  entirely 
satisfied  that  it  was  clearly  shown  by  a  decided  preponder- 
ance of  the  evidence  that  the  appellee  was  able,  ready,  and 
willing  to  receive  and  pay  for  the  lumber  according  to  the 
terms  of  the  contracts,  and  that  the  defendant  failed  on  his 
part  to  comply  with  the  contracts.  It  is  also  claimed  that 
the  damages  were  excessive.  There  was  much  evidence  as 
,  to  the  value  of  the  difierent  qualities  of  the  lumber  specified 
in  the  several  contracts,  at  the  times  of  making  the  contracts 
and  the  several  times  of  delivery,  and  of  the  cost  of  trans- 
porting the  same.  The  c^urt  below  was  far  more  compe- 
tent to  determine  all  these  questions  than  we  are.  The 
Madison  and  Indianapolis  Railroad  Company  v.  Taffe,  37 
Ind.  361. 

It  is  claimed  that  the  court  erred  in  admitting  in  evidence, 
over  the  objection  and  exception  of  the  appellant,  evidence 
as  to  the  value  of  certain  lumber  at  Indianapolis  and  Cin- 
cinnati. Thb  evidence  was  admitted  in  support  of  the  third 
paragraph  of  the  complaint  By  the  contract  set  up  in  the 
third  paragraph  of  the  complaint,  the  lumber  was  to  be  de- 
livered on  the  cars  at  Coffin's  station,  which  is  shown  by 
the  evidence  to  be  in  Henry  county,  in  the  State  of  Indiana. 

It  is  stated  by  the  judge  in  the  bill  of  exceptions,  that  the 
court  announced  in  open  court,  when  the  finding  of  the  court 
was  rendered,  that  the  evidence  relating  to  the  price  of  the 
lumber  at  Indianapolis  and  Cincinnati  was  not  considered 
by  the  court  in  rendering  his  finding,  but  was  entirely  ex- 
cluded from  his  consideration.  Was  the  appellant  injured 
by  the  admission  of  such  evidence?  There  was  evidence  of 
the  value  of  the  lumber  at  Coffin's  station.  We  are  of  the 
opinion  that  the  appellant  was  not  injured  by  the  action  of 
the  court  in  admitting  the  evidence  complained  of  and  after- 
ward disregarding  it  in  deciding  the  case.  A  court  com- 
posed of  one  person,  and  accustomed  to  trying  causes,  can 
more  readily  discard  from  his  mind  evidence  that  has  been 
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heard,  than  can  a  jury  composed  of  twelve  men,  without 
much  experience  in  such  matters.  A  court  that  has  ad- 
mitted incompetent  evidence  should,  at  the  earliest  moment 
after  discovering  the  fact,  announce  in  open  court  that  the  evi- 
dence has  been  improperly  admitted  and  will  be  disregarded. 
This  would  give  the  party  injured  the  right  to  except  or 
offer  other  and  legal  evidence  on  the  point 

It  is  next  claimed  that  the  court  erred  in  excluding  certain 
evidence  offered  by  the  appellant.  The  contract  set  out  in 
the  third  paragraph  of  the  complaint  was  as  follows; 

"Coffin's  Station,  January  26th,  1864. 

"  Received  of  A.  W.  Johnson,  agent  of  W.  F.  Dale,  fifty 
dollars,  on  a  contract  for  thirty  thousand  feet  of  walnut  lum- 
ber, to  be  sawed  i\  inches  in  full,  at  twenty  dollars  and  fifty 
cents  per  thousand.  The  above  lumber  to  be  all  of  good  mer- 
chantable quality,  and  delivered  on  the  cars  at  Coffin's  Station 
on  or  before  the  1 5th  day  of  April  next.    Ira  B.  Adams." 

The  plaintiff  below  did  not  attempt  to  prove  that  he  had 
furnished  any  cars  at  Coffin's  Station,  upon  which  to  load 
said  lumber.  The  defendant  below  offered  to  prove  that  the 
plaintiff  had  not  furnished  any  cars.  This  evidence  was  ex- 
cluded, and  the  defendant  excepted  and  assigned  such  ex- 
clusion as  a  reason  for  a  new  trial.  Did  the  court  err  in 
excluding  such  evidence?  It  is  not  very  clear,  under  the 
contract,  which  party  was  bound  to  procure  the  cars,  but  we 
are  inclined  to  hold  that  it  was  the  vendor,  as  the  vendee 
was  not  bound  to  receive  and  pay  for  the  lumber  until  it 
was  delivered  on  the  cars.  But  suppose  it  was  the  duty  of 
the  vendee  to  provide  the  cars,  he  certainly  was  not  required 
to  do  so,  until  there  was  some  lumber  at  the  station  to  load. 
It  appears  from  the  evidence  that  the  mill  of  the  appellant 
was  not  located  on  the  railroad.  He  had  to  haul  the  lumber 
to  the  station  from  his  mill.  It  appears  from  the  evidence 
that  the  appellant  had  no  lumber  at  his  mill  or  at  the  station 
*  ready  to  deliver  on  the  contract.  The  law  would  not  require 
the  appellee  to  furnish  cars  and  keep  them  at  the  station 
indefinitely,  at  a  heavy  expense,  when  there  was  no  lumber 
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to  be  loaded.    The  appellant  had  the  right  under  the  con- 
tract to  deliver  the  lumber  at  any  time  from  the  making  of 
the  same,  up  ta  and  including  the  15th  day  of  April.     Con- 
ceding it  to  have  been  the  duty  of  the  vendee  to  furnish  the 
cars,  it  was  the  duty  of  the  vendor  to  notify  him  that  the 
lumber  was  ready  or  would  be  ready  at  a  day  certain.    We 
are  of  the  opinion  that  the  appellant  was  not  injured  by  the 
exclusion  of  the  evidence.    Besides,  the  deposition  of  the 
^pellant  was  read  in  evidence,  in  which  he  swore  that  the 
appellee  had  not  furnished  any  cars;  and  on  this  point  he 
was  uncontradicted. 
The  judgment  is  affirmed,  with  costs. 
y.  Brown  and  R.  L.  Polk,  for  appellant 
y.  H.  Mellett  and  R.  E.  Forkner,  for  appellee. 


Buxton  et  al.  v,  Howard  et  al. 

A&BITRATION  AND  AwARD. — Evidence. — Where  a  cause  is  submitted  to  the 
arbitrament  of  three  persons,  and  the  award  is  only  signed  by  two  of  them, 
parol  evidence  is  admissible  to  show  that  the  other  arbitrator  met  with  those 
signing  the  award,  and  heard  the  cause. 

Same. — Award, — ^When  parties  submit  a  cause,  under  the  statute,  toihe  arbit- 
rament of  three  persons,  it  is  understood  that,  the  three  having  heard  the 
cause,  any  two  of  them  are  sufficient  to  make  an  award,  unless  there  is  some- 
thing in  the  submission  that  requires  the  concurrence  of  all. 

Same. — ^Where  the  evidence  submitted  to  arbitrators  is  not  in  the  record,  it  will 
be  presumed  that  the  award  was  justified  by  the  evidence. 

APPEAL  from  the  Shelby  Common  Pleas. 

WoRDEN,  C.  J. — An  action  was  pending  in  the  court 
below  between  the  appellees  as  plaintiffs  and  appellants  as 
defendants.  Pending  the  cause,  the  appellees  filed  in  the 
court  below  a  bond  executed  by  the  appellants  for  the  sub- 
mission of  certain  matters  to  arbitration,  together  with  the 
award  of  the  arbitrators,  and,  on  proper  proof  being  fur- 
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nished  for  that  purpose,  procured  a  rule  against  the  appel- 
lants to  show  cause  why  the  court  should  not  confirm  the 
award  and  render  judgment  thereon.  JTie  bond  and  award 
are  as  follows : 

''  We,  Benjamin  Buxton  and  Jacob  Churchman,  are  bound 
to  James  Howard  and  James  McCally,  in  the  penalty  of  one 
thousand  dollars,  on  the  condition  following:  whereas  a  con- 
troversy exists  between  said  James  M.  Howard  and  James 
McCally,  and  Benjamin  Buxton  and  Jacob  Churchman,  \n 
reference  to  the  purchase  and  sale  of  cattle,  hogs,  horses 
and  mules,  and  payment  of  money,  in  all  amounting  to  in 
or  near  six  thousand  dollars,  in  the  summer  and  fall  of  1 864; 
and  whereas  they  have  this  day  mutually  agreed  to  submit 
said  matters  of  controversy  to  arbitrament  and  award  of  Levi 
Laingor,  John  Benson,  and  Harvey  Vanpelt,  and  to  make 
said  award  a  rule  of  the  court  of  common  pleas  of  Shelby 
county,  Indiana.  Now,  therefore,  if  the  said  Benjamin  Bux- 
ton and  Jacob  Churchman  shall  abide  and  faithfully  perform 
said  award  then  this  bond  shall  be  void.  Witness  my  hand 
and  seal  this  13th  day  of  February,  1867. 

'*  Benjamin  Buxton,    [seal.] 
"Jacob  Churchman,  [seal.] 

''Attest,  H.  Vanpelt." 


"award. 


"  State  of  Indiana,  Shelby  County,  ss. 

'"Whereas  there  is  an  action  pending  in  the  common 
pleas  court  of  Shelby  county,  betweed  James  M.  Howard 
and  James  McCally,  plaintiffs,  and  Benjamin  Buxton  and 
Jacob  Churchman,  defendants,  and  whereas  the  said  parties, 
on  the  13th  day  of  February,  1867,  by  arbitration  bond 
then  executed  by  them,  submitted  to  the  undersigned  to  de- 
termine and  award  upon  all  matters  involved  in  said  suit,  to 
wit,  the  purchase  and  sale  of  cattle,  hogs,  horses,  and  mules, 
etc.,  and  the  payment  of  money,  etc.,  all  matters  in  differ- 
ence between  them  involved  in  said  suit,  as  well  as  all  dama- 
ges, claims,  and  demands  whatever,  g^wing  out  of  the 
purchase  of  cattle,  horses,  hogs,  mules,  etc.,  and  the  pay- 
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ment  of  money  by  either  of  them.  In  pursuance  of  said 
submission,  the  undersigned  arbitrators  met  at  the  house  of 
Harvey  Vanpelt,  on  the  13th  day  of  February,  1867,  the 
parties  being  present,  and  having  then  and  there  taken  upon 
ourselves  the  burthen  of  said  submission,  heard  the  proofs 
and  allegations  of  the  parties,  the  undersigned  do  hereby 
make  and  publish  the  following  award;  that  is  to  say,  we  do 
order,  adjudge,  and  award,  first,  that  Benjamin  Buxton  and 
Jacob  Churchman,  pay  to  James  M.  Howard  and  James 
McCally  the  sum  of  four  hundred  and  twenty-five  dollars 
forthwith;  second,  that  Benjamin  Buxton  surrender  to  James 
M.  Howard  a  certain  order  in  his  possession  on  said  Howard, 
for  four  hundred  and  fifty  dollars,  drawn  by  Dr.  C.  Kennedy ; 
third,  that  Howard  and  McCally  pay  one-half  of  the  costs 
of  this  action,  and  that  Buxton  and  Churchman  pay  the 
other  half  of  the  costs.  In  witness  whereof  we  have  here- 
unto set  our  hands,  this  19th  day  of  February,  1867. 

"  Harvey  Vanpelt, 
"Levi  Laingor. 

"Costs  of  arbitration,  L.  Laingor,  two  dollars;  J.  Benson, 
one  dollar;  H.  Vanpelt,  one  dollar. 

"Attest,  in  the  presence  of  G.  A.  Vanpelt." 

Such  proceedings  were  afterward  had  as  that  judgment 
was  rendered  on  the  iiward  in  favor  of  the  appellees,  as  pro- 
vided for  by  the  statute.     2  G.  &  H.  347,  sec.  19. 

Two  objections  are  made  to  the  award,  by  the  appellants; 
first,  and  principally,  that  it  is  void,  because  not  signed  or 
concurred  in  by  John  Benson,  one  of  the  arbitrators  chosen 
by  the  parties ;  and  second,  that  the  arbitrators  exceeded 
their  authority  in  awarding  that  Buxton  surrender  to  How- 
ard the  order  drawn  by  Kennedy  on  Howard. 

The  facts  in  relation  to  Benson's  connection  with  the  ar- 
bitration appear  to  be  these :  He  met  with  the  other  arbi- 
trators, at  the  house  of  Harvey  Vanpelt,  and  heard  the  cause 
as  one  of  the  arbitrators.  The  arbitrators  all  seem  to  have 
agreed  substantially  upon  an  award,  but  it  being  late  in  the 
day  when  the  conclusion  was  arrived  at,  they  separated,  the 
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award  not  being  then  drawn  up,  but  Benson  and  Laingor  au- 
thorizing Vanpelt  to  sign  their  names  to  the  award. 

The  award  as  above  set  out  was  afterward  drawn  up  and 
signed  by  Vanpelt  and  Laingor  himself  at  the  house  of  Van- 
pelt  Vanpelt  says  the  reason  he  did  not  sign  the  names 
of  the  other  arbitrators  to  the  award  as  authorized  to  do, 
was  that  before  the  award  was  prepared  he  found  that  all 
tlie  parties  were  dissatisfied  with  it.  Benson  never  returned 
'to  the  house  of  Vanpelt  to  sign  the  award,  was  not  present 
when  it  was  signed  by  Vanpelt  and  Laingor,  and  there  is 
conflict  in  the  evidence  as  to  whether  he  was  notified  of  the 
meeting  for  the  purpose  of  signing  it.  Benson  does  not 
concur  in  the  award,  as  it  is  not  in  accordance  with  his  un- 
derstanding of  what  the  award  was  to  be. 

We  think  it  clear  that  parol  evidence  was  competent  to 
show  that  Benson  met  with  the  other  arbitrators  and  heard 
the  cause.    This  in  no  manner  contradicts  the  award. 

The  statute  provides,  that  *'  all  the  arbitrators  must  meet 
together  and  hear  the  allegations  of  the  parties,  but  the 
award  of  the  majority  is  valid,  unless  otherwise  required  by 
the  submission.**  2  G.  &  H.  343,  sec.  8.  This  provision 
was  complied  with,  and  the  award  of  the  two  is  valid  unless 
there  is  something  in  the  submission  bond  that  requires  that 
all  three  should  concur  in  the  award.  Where  parties  enter 
upon  these  statutory  arbitrations,  they  must  be  understood  as 
having  contracted  with  reference  to  the  statute,  and  as  having 
agreed  that  a  majority  of  the  arbitrators  shall  be  sufficient  to 
make  a  valid  award,  unless  the  contrary  expressly  appears. 
When  they  submit,  under  the  statute,  to  the  arbitrament  of 
three  persons,  it  is  understood  that,  the  three  having  heard 
the  catse,  any  two  of  them  are  sufficient  to  make  an  award, 
unless  there  is  something  in  the  submission  that  requires 
the  concurrence  of  all  three.  There  is  nothing  in  the  sub- 
mission in  this  case  that  takes  it  out  of  the  statutory  provi- 
sion. Again  the  statute  provides,  p.  344^  sec.  9,  that  ''the 
award  shall  be  in  writing,  and  signed  by  the  arbitrator  or 
arbitrators  who  agree  thereto,  and  shall  be  attested  by  a  sub- 
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scribing  witness."  This  section  seems  to  have  been  com- 
plied with.  It  was  not  necesisary  that  Benson  should  have 
signed  the  award,  because  he  seems  not  to  have  agreed  to  it 
as  prepared  and  signed  by  the  other  arbitrators.  We  are  of 
opinion  that  the  award  was  not  void  for  the  want  of  Ben- 
son's concurrence  therewith  or  signature  thereto. 

The  evidence  submitted  to  the  arbitrators  not  being  before 
us,  we  cannot  say  that  the  order  of  Dr.  Kennedy  upon  How- 
ard, which  was  awarded  to  be  surrendered  to  Howard,  was 
not  so  connected  with  the  matters  submitted  as  to  fall  &irly 
within  the  terms  of  the  submission.  ^The  presumption  is 
that  the  award  was  j  ustified  by  the  evidence.  Alien  v.  HiUer, 
8  Ind.  310. 

The  judgment  below  is  affirmed,  with  costs. 

A.  Major  and Major^  for  appellants. 

£.  H.  Davis  and  C.  Wright,  for  appellees. 


Ploughe  v.  Boyer  et  al, 

iNjUMcnON.— /'iifoi^i^.— A  complaint  for  on  injtmctioa  which  fiuls  to  a]I«^ 
that  the  defendant  is  doing,  threatening,  or  about  to  do,  the  things  asked  to 
be  enjoined,  is  bad  on  demurrer. 

APPEAL  from  the  Clinton  Common  Pleas. 

Pettit,  J. — ^This  suit  was  brought  by  appellees  against  ap- 
pellanti  and  the  entire  complaint  is  here  set  out. 

*' Samuel  Boyer,  William  Price,  James  W.  Evans,  Sarah 
Alexander,  Harden  Stepp,  George  Harvey,  and  John  Alex- 
ander, complain  of  Madison  Ploughe,  and  say  that  hereto- 
fore, to  wit,  at  the  March  term,  1870,  of  the  Board  of 
Commissioners  of  Clinton  county,  Indiana,  said  defendant 
filed  his  application  to  assess  benefits  on  the  following  pro- 
posed ditch,  described  as  follows,  to  wit:  beginning  at  the 
Vol.  XXXVIII.— 8 
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north-west  comer  of  the  south-east  quarter  of  the  south-west 
quarter  of  section  twenty-five,  township  twenty-one,  north 
of  range  two  east,  in  Clinton  county,  Indiana,  running  thence 
north  about  one  hundred  rods,  thence  in  a  south-westerly 
direction  about  ninety-two  rods,  to  intersect  a  ditch  now 
made,  on  the  application  of  Nehemiah  Jackson,  near  the 
north-east  comer  of  the  north-east  quarter  of  the  south- 
east quarter  of  said  section  twenty-six;  and  to  clean  out 
said  ditch  from  this  point  to  its  terminus  on  the  north-west 
quarter  of  said  section  twenty-six ;  ^d  new  ditch  to  be  thirty- 
six  inches  deep  at  the  point  of  commencement  and  two  feet 
deep  at  the   old  ditch,  with  such   depth  throughout  as 
will  fall  at  the  rate  of  sixty-four  inches  per  mile,  one  foot 
wide  at  the  bottom  and  five  feet  wide  at  the  top,  the  old 
ditch  to  be  cleaned  out  to  its  original  depth  and  graded 
four  feet  five  inches  per  mile;  the  new  ditch  is  about  one 
hundred  and  ninety-two  rods  in  length,  the  old  about  three 
hundred  and  fifty  rods.     Now  plaintifis  say  under  oath  that 
the  ditch  described  as  aforesaid,  constructed  on  the  route 
.  above  described  will  be  of  great  and  irreparable  damage  to 
..all  of  said  plaintiffs,  in  this,  to  wit,  that  defendant,  by  dig- 
ging the  new  ditch  above  described,  diverts  a  large  stream 
of  water  from  its  natural  channel  and  causes  it  to  flow  into 
-the  old  ditch  above  described;  that  the  volume  of  water  will 
be  so  increased  in  the  old  ditch  by  reason  thereof,  that  the 
•  old  ditch  will  not  afford  sufficient  outlet  for  said  water,  but 
-will  cause  it  to  back  upon  the  lands  of  said  plaintifis;  that 
the  terminus  of  said  ditch  will  be  in  the  Indian  Prairie  and 
.can  furnish  no  outlet  whatever;  that  it  has  been  ascertained 
by  actual  measurement  and  levelling  by  a  competent  person 
\  that  no  outlet  can  be  had  on  the  route  described ;  that  de- 
fendant's ditch  will  absolutely  destroy  the  old  ditch  now  con- 
structed, which    is  of  sufficient   capacity  to  drain   plain- 
tiffs' land,  and  will  be  of  great  and  irreparable  damage  to  said 
plaintiffs ;  that  if  said  new  ditch  is  constructed  it  will  in- 
^  crease  the  volume  of  water  as  aforesaid  and  destroy  the  only 
outlet  that  plaintiffs  now  have. 
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''FlaintifTs  further  say  under  oath^  that  said  old  ditch  can- 
not be,  by  widening  or  increasing  its  depth,  or  in  any  manner 
whatever  can  it  be,  constructed  to  g^ve  an  outlet  sufficient 
to  convey  off  said  water;  wherefore  plaintiffs  pray  that  the 
defendant  be  perpetually  enjoined  from  the  construction  of 
said  ditch  on  the  route  above  described,  and  that  they  have 
such  other  and  further  relief  that  in  law  and  equity  they  are 
entitied  to." 

To  this  complaint  a  demurrer  for  want  of  sufficient  facts 
was  filed  and  overruled,  and  exception  taken;  and  this  ruling 
is  assigned  for  error.  The  appellees  have  not  favored  us 
with  a  brief,  or  attempted  to  show  that  the  complaint  is  suf-* 
ficient;  but  the  appellant  has  filed  a  brief,  in  which  we  think 
he  has  shown  that  it  is  clearly  bad  or  insufficient 

If  the  complaint  shows  or  means  anything,  it  is  that  the 
proceedings  complained  of,  to  open  and  construct  a  ditch, 
were  commenced  under  the  act  of  March  i  ith,  1867.  3  I^^* 
Stat  228.  This  suit  was  brought  to  enjoin  the  construction 
of  a  drain  under  that  statute.  Was  the  complaint  sufficient  ? 
The  complaint  says  that  the  defendant,  at  the  March  term, 
1870,  of  the  board  of  commissioners,  filed  his  application  to 
assess  benefits  on  a  ditch.  It  does  not  say  that  it  was  to 
assess  benefits  and  damages  on  lands  to  be  aflected  by  the 
construction  of  a  ditch.  The  complaint  does  not  allege  that 
the  defendant  was  doing,  threatening,  or  was  about  to  do 
the  things  asked  or  prayed  to  be  enjoined.  For  these  rea- 
sons the  complaint  was  clearly  bad.  But  it  is  insufficient  for 
a  more  conclusive  reason.  The  statute  above  referred  to 
provides  ample  legal  remedy  by  an  appeal  from  the  assess- 
ment of  benefits  or  damages,  and  by  a  suit  for  damages  for 
overflow  of  lands,  if  the  lands  of  plaintiffs  were  subject  to 
assessment  There  is  no  question  better  settled  in  jurispru- 
dence, than  that  where  a  party  has  a  clear  and  adequate 
remedy  at  law,  he  cannot  invoke  the  extraordinary  power  of 
injnactioa.  77ie  Wtite  Water  Valley  Canal  Co.  v.  Camegys, 
2  Ind.  469;  6.1nd  22i;  WiUard  Eq.  Juris,  3S7;  23  Ind. 
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122;  19  Ind.  192;  8  Blackf.  377;  29  Ind.  245;  2  Ind.  536; 

10  Ind.  117. 
The  judgment  is  reversed,  at  the  costs  of  the  appellees. 
If,  Y.  Morrison  and  T.  H.  Palmer^  for  appellant 
Z.  McClurg  and  y.  Claybaugh^  for  appellees. 
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Carrier. — Railroad, — Negligence, — Ticket, — If  a  passenger  on  a  railway  train, 
before  entering  the  car,  properly  applies  at  the  ticket  office  of  the  agent  of  the 
company  for  a  ticket,  and,  without  fault  on  his  part,  but  from  either  the  wil- 
fulness or  the  mistake  or  inadvertence  of  the  ticket  agent,  is  unable  to  pro- 
(iure  one,  he,  when,  according  to  the  rules  of  the  company,  fare  in  addition 
to  the  price  required  to  purchase  a  ticket  is  demanded  of  him  by  the  conduct- 
or on  the  cars,  may  pay,  under  protest,  the  excess  demanded,  and  afterward 
by  suit  recover  it  back;  but  he  is  not  obliged  to  do  so;  on  the  contrary, he  is 
entitled  to  be  carried  at  the  ticket  rate  without  paying  the  excess  demanded, 
and  has  the  choice  of  paying  the  excess,  or  of  insisting  upon  his  right  to  be 
carried  at  the  ticket  rate  and  holding  the  company  responsible  in  damages  for 
a  refusal  to  cany  him. 

Same. — Damages, — If,  when  insbting  upon  his  right,  in  such  case,  to  be  carried 
at  the  ticket  rate,  the  passenger  is  by  the  conductor  of  the  train  expelled  from 
the  car  in  a  spirit  of  oppressive  malice  or  wantonness,  he  is  entitled  to  re- 
cover exemplary  damages  against  the  company,  a  verdict  for  which  damages 
)     an  appellate  court  will  rarely  set  aside  for  excess  merely. 

Same. — In  such  case,  the  passenger  wrongfully  expelled  from  the  cars  may  be 
entitled  to  exemplary  damages  by  reason  of  the  time,  place,  circumstances, 
and  manner  of  his  expulsion,  though  no  harsh  or  unnecessary  means  were 
resorted  to  in  order  to  effect  his  expulsion. 

Agent. — T<nii<ms  Ads  of, — Corporation. — ^A  corporation  is  liable  for  the  wil- 
'ful  acts  and  torts  of  its  agents  committed  within  the  general  scope  of  their 
employinent,  as  well  as  for  their  acts  of  negligence,  though  such  particular 
acts  were  not  authorized  or  ratified. 

APPEAL  from  the  Bartholomew  Circuit  Court. 
Worden,  C.  J. — This  was  an  action  by  Rogers  against  the 
appellant  to  recover  damages  for  the  wrongful  expulsion  of 
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the  plaintifl)  by  the  agent  of  the  defendant,  from  one  of  her 
laflway  carriages.  The  cause  has  once  been  in  this  court, 
and  a  former  judgment  recovered  by  the  plaintiff  was  re- 
versed. 28  Ind.  I.  On  a  subsequent  trial  the  plaintiff  ob- 
tained a  verdict  and  judgment  for  one  thousand  dollars. 
From  the  latter  judgment  this  appeal  is  taken. 

No  question  is  made  in  the  cause  except  those  arising 
upon  the  refusal  of  the  court  to  give  certain  instructions 
asked,  and  the  sufficiency  of  the  evidence  to  sustain  the 
verdict 

We  insert  an  abstract  of  the  testimony  of  witnesses  for 
the  plaintiff)  taken  from  the  brief  of  counsel  for  the  appel- 
lant, showing  the  main  scope  of  theplaintifTs  case  as  shown 
by  his  own  witnesses : 

"The  plaintiff  testified  that,  on  the  night  in  question,  he 
went  to  the  ticket  office  at  Union  Depot,  and  asked  for  two 
tickets  'to  Columbus' — one  for*  himself  and  one  for  Mr. 
Schloss — ^and  was  answered,  'we  have  no  tickets  for  Colum- 
bus;' I  think  it  was  Mr.  Miller  of  whom  I  asked  tickets; 
am  not  certain;  think  it  was  one  of  the  oldest  men.  He 
then,  with  his  companions,  Schloss  and  Schrible,  got  aboard 
of  the  train;  and  when  about  three  miles  out  from  Indian- 
apolis,  conductor  called  on  him  for  his  fare  or  ticket;  wit- 
ness ofiered  him,  and  told  him  that  he  called  for  a  ticket  at 
the  ticket  office  at  Indianapolis,  and  could  not  get  one ;  the 
conductor  demanded  two  dollars  and  ten  cents  as  the  proper 
&re,  and  said  he  would  have  to  put  plaintiff  off  the  train  if 
he  did  not  pay  that  sum,  that  such  was  the  rule ;  witness 
said  that  if  that  was  the  rule,  and  he  would  enforce  it,  he 
(witness)  would  stand  by  his  rule  and  pay  only  one  dollar 
and  ninety-five  cents,  and  he  ofiered  it  to  him  the  second 
time;  the  conductor  then  went  forward  and  returned  with 
four  or  five  or  six  men,  and  spoke  to  witness  in  a  loud  voice, 
took  witness  by  the  shoulder  and  told  him  to  get  off;  he 
was  put  off;  Schrible  asked  conductor  if  he  was  not  going 
to  take  them  to  the  next  station ;  conductor  said  no,  he  was 
going  to  put  them  off  right  there ;  witness  did  not  ask  con- 
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ductor  to  put  him  off;  witness  and  his  companions  were  put 
off  about  three  miles  south  of  Indianapolis;  it  was  a  moon- 
light Jiight;  they  walked  three  miles  to  Southport,  the  next 
station,  and  there  failed  to  get  lodgings  and  walked  on  to 
Greenwood,  four  miles  further,  where  they  got  hotel  accooa- 
modations,  for  which  witness  paid  seventy-five  cents;  he 
arrived  at  Columbus  next  day,  about  half-past  ten  o'clock  in 
the  forenoon;  the  manner  of  the  conductor  was  very  insult- 
ing; he  took  me  by  the  arm;  he  was  angry;  those  that  he 
called  did  not  act  roughly;  one  of  them  said  I  had  better 
get  off;  witness  refused  to  pay  the  additional  fare,  because 
he  would  not  be  imposed  upon;  he  was  a  lawyer;  his  part- 
ner was  absent  from  Columbus,  and  he  had  two  cases  to 
attend  to  the  next  day,  before  the  county  commissioners. 
The  witness  i^  silent  as  to  whether  his  btisiness  was  neglected 
or  suffered  on  account  of  his  absence. 

"Cross  examined.  Asked  for  tickets  to  Columbus  in 
ordinary  tone,  and  he  replied  'no  tickets  for  Columbus;' 
there  was  a  crowd  at  the  window  when  I  asked  for  the 
tickets;  do  not  know  that  I  said  Columbus,  Indiana;  I  sup- 
pose they  sold  tickets  for  Columbus,  Ohio;  I  do  not  know 
who  it  was  that  came  in  with  the  conductor;  I  did  not  know 
one  of  them,  but  thought  they  were  brakemen,  as  they 
seemed  to  have  the  peculiarities  of  brakemen;  when  we 
went  out  on  the  platforin,  the  conductor  stepped  down  on 
the  gfround  and  said  for  me  to  get  off;  I  said  they  could 
push  or  pull  me  off;  that  I  did  not  want  to  get  off;  and  he 
said  he  would  show  me;  but  I  got  off  without  being  pushed 
or  pulled. 

"  Re-examined.  There  was  no  arrangement  between  wit- 
ness, Schrible,  and  Schloss  not  to  pay  fare;  but  I  stated  to 
conductor  that  if  put  off  I  would  sue  the  company;  and 
after  I  was  put  off,  Schrible  said,  'now  Rogers,  if  yon'  do 
not  prosecute  the  suit,  you  do  not  have  the  grit  I  thought 
you  had.*  Before  I  got  on  the  cars  that  evening,  I  under- 
stood that  the  fare,  when  paid  on  the  cars,,  was  two  dollars 
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and  ten  cents  to  Columbus,  and  I  acted  upon  that  under- 
standing. 

**  Moses  A.  Schloss  testified,  in  substance,  as  follows :  I 
was  with  plaintiff  about  the  6th  of  March;  was  at  ticket 
office,  and  plaintiff  asked  for  two  tickets  for  Columbus,  and 
the  agent  said  he  had  no  tickets  to  Columbus;  we  went 
three  or  four  miles,  and  the  conductor  came  and  asked 
plaintiff  for  his  ticket;  plaintiff  offered  him  one  dollar  and 
ninety-five  cents;  conductor  said  the  &re  was  two  dollars 
and  ten  cents;  plaintiff  said  he  had  tried  to  get  a  ticket,  but 
could  not;  conductor  said  if  he  had  got  a  ticket  it  would 
have  cost  one  dollar  and  ninety-five  cents,  but  on  the  cars 
the  fare  was  two  dollars  and  ten  cents,  and  said  if  plaintiff 
did  not  pay  he  would  put  him  off;  the  conductor  then  went 
through  the  car  and  collected  fare  and  tickets  from  some 
others,  and  came  back  with  some  two  or  three  with  him  and 
asked  plaintiff  if  he  was  ready  to  pay  him;  plaintiff  ofiered 
him  the  one  dollar  and  ninety-five  cents— that  he  would  not 
pay  any  more,  as  he  had  tried  to  get  a  ticket;  conductor 
rang  the  bell,  and  said  plaintiff  was  not  a  gentieman;  he 
took  hold  of  plaintiff  by  the  arm,  outside  the  door ;  plaintiff 
said  he  could  push  him  off;  some  one  pushed  plaintiff 
off;  don't  know  who ;  Schrible  offered  him  a  two  dollar  bill ; 
one  or  two  were  with  him  in  the  cars ;  some  were  outside, 
and  some  one  pushed  him  (plaintiff)  off;  don't  know  whether 
conductor  did  go  in  advance  of  us;  he  put  his  arm  around 
us  and  pushed  or  pulled  us  out;  do  not  know  who  went  out 
first;  think  plaintiff  did;  I  got  out  on  one  side  and  Schrible 
on  the  other ;  when  we  got  on  cars,  plaintiff  said, '  Schrible, 
I  could  not  get  a  ticket;'  and  Schrible  said,  'the  conductor 
will  ask  ten  or  fifteen  cents  more ; '  and  plaintiff  said  that  he 
would  not  pay  it— that  he  would  be  put  off  the  cars  first, 
but  he  thought  the  conductor  would  not  charge  more ;  we 
did  not  think  we  would  be  put  off,  but  I  and  Schrible  said 
we  would  not  leave  him  in  the  woods — that  we  would  do 
whatever  he  would  do ;  Schrible  said  it  would  cost  more,  just 
after  we  went  into  the  cars,  and  about  the  time  they  started. 
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**  Jacob  M.  Schrible — ^Did  not  apply  for  a  ticket ;  conductor 
came  in  and  asked  plaintiff  and  witness  for  tickets;  witness 
handed  conductor  two  dollars  and  told  him  he  wanted  to 
get  off  at  Lowell,  and  conductor  asked  him  for  ten  cents 
more;  witness  said  he  was  strapped;  conductor  returned  the 
two  dollars  and  said  he  would  put  us  off;  and  witness  said, 
'go  slow,  wait  till  we  get  to  a  station;'  and  he  said,  'yes, 
just  here;'  Rogers  offered  him  one  dollar  and  ninety-five 
cents  and  told  him  that  he  had  applied  for  a  ticket  and  could 
not  get  one;  conductor  took  plaintiff  by  the  arm,  and  wit- 
ness said,  'you  had  better  go  slow;'  we  went  out;  con- 
ductor got  0%  and  plaintiff  said,  *  you  must  take  hold  of  my 
hand  and  help  me  off,'  or  something  to  that  effect;  thinks 
the  conductor  did  not  touch  him  after  they  got  out  of  the 
car;  some  men  came  up  to  us  with  the  conductor  the  last 
time  he  came  to  us;  does  not  know  that  plaintiff  said  he 
wanted  to  stay  on ;  some  one  was  near  and  behind  plaintiflf) 
and,  I  thought,  eased  him  down;  they  were  put  off  three  or 
four  miles  south  of  Indianapolis  about  midnight,  and  trav- 
elled to  Greenwood  before  they  could  find  a  place  to  stay;  it 
rained  before  they  got  to  Greenwood ;  did  not  agree  to  be 
put  off;  offered  two  dollars ;  the  conductor  told  us  the  fare 
to  Columbus  was  two  dollars  and  ten  cents ;  I  offered  the 
two  dollars  to  Lowell,  and  intended  to  go  there,  and  not  to 
Columbus;  he  said  the  train  did  not  stop  at  Lowell;  I  said, 
'if  my  friends  get  off,  I  will  get  off  with  them,  but  I  would 
rather  pay,  and  would  go  widi  them;'  they  just  said  they 
would  come  on  to  Columbus,  but  I  did  not  intend  to." 
The  court  gave  the  following  instructions  to  the  jury: 
' '  First.  The  plaintiff  in  this  action  complains  of  the  defend* 
ant,  and  alleges  that  the  defendant,  by  her  agents,  wrong- 
fully expelled  the  plaintiff  from  her  train  of  cars  en  route 
from  Indianapolis  to  Columbus,  and  thence  to  Jefferson- 
ville,  and  claims  damages  for  the  wrongful  act  of  her  agents. 
The  defendant  answers,  densring  the  allegations  of  the  com- 
plaint   The  effect  of  this  general  denial  is  to  require  the 
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plaintiff  to  make  proof  of  the  material  allegations  of  his 
comi^aint  by  a  preponderance  of  testimony. 

"Second  The  defendant,  at  and  prior  to  the  time  the  act 
complained  of  was  committed,  had  full  power  and  lawful 
aufhority  to  fix  and  regulate  her  rate  of  fares  from  time  to 
time,  prodded  the  fares  so  fixed  were  placed  up  at  some 
conspicuous  place  or  places  on  her  road;  and  in  fixing  the 
rate  of  &res,  she  had  a  right  to  discriminate  in  favor  of  per- 
sons purchasing  tickets  before  entering  the  cars.  She,  how- 
ever, would  be  required  to  carry  out  this  regulation  in  good 
£dth;  and  before  she  could  rightfully  put  in  force  this  regu- 
lation in  fiivor  of  those  buying,  and  against  those  not  buying, 
tickets,  she  would  be  required  to  be  prepared  to  furnish  per- 
ux^  about  to  take  passage  on  her  cars  an  opportunity  to 
purchase  tickets  a  reasonable  time  before  the  departure  of 
the  train ;  and  if  she  fails  to  aflbrd  such  reasonable  oppor- 
tunity to  purchase  tickets,  she  has  no  right  to  make  such 
discrimination. 

"Third,  If  you  believe,  from  the  evidence  that  the  plaintiff 
appUed  at  the  ticket  office  of  the  defendant  at  Indianapolis, 
at  a  proper  time,  and  to  a  proper  person,  and  demanded  a 
ticket  and  ofiered  to  pay  for  it,  or  even  showed  no  unwilling- 
ness to  do  so,  and  a  ticket  was  refused  him  without  his  fault, 
he  had  a  right  to  take  a  seat  in  the  cars  and  be  transported 
to  Columbus  on  the  payment,  when  demanded,  of  the  sum 
charged  those  who  purchased  tickets ;  and  if  the  plaintiff, 
when  called  upon  for  his  fare,  ofiered  to  pay  the  usual  rate 
of  Sire  charged  those  purchasing  tickets,  and  the  conductor 
refused  to  accept  it,  but  demanded  a  greater  rate,  and  on  the 
refusal  of  the  plaintiff  to  pay  the  excess,  the  conductor 
ejected  him  from  the  train,  the  conductor  was  a  wrong-doer, 
and  the  company  is  liable  for  the  wrongful  act  and  miscon- 
duct of  its  agent,  and  you  must,  if  you  find  the  facts  so  to 
be,  find  for  the  plaintiff. 

"  Fourth.  If,  however,  you  believe,  from  the  evidence,  that 
the  plaintiff  did  not  apply  for,  and  was  not  refused,  a  ticket, 
as  he  has  alleged  in  his  complaint;  and  that  he  refused  to  pay 
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to  the  conductor  of  said  train  the  regular  and  usual  Uie 
fixed  by  said  company  for  passage  paid  upon  the  cars,  thea 
the  conductor  had  a  right  to  eject  the  plaintiff  from  said  cars, 
using  no  more  force  than  was  necessary  for  that  purpose ; 
and  he  was  under  no  obligation  to  wait  until  the  train 
reached  a  station  before  he  could  lawfully  eject  him.  If  you 
find  the  &cts  as  stated  above  in  this  instruction,  you  must 
find  for  the  defendant 

"  Fifth.  If,  firom  the  preponderance  of  tiie  testimony,  you 
find  that  the  plaintiff  is  entitled  to  recover  from  the  defend- 
ant, it  will  be  your  duty  to  assess  in  his  favor  such  an 
amount  of  damages  as  the  testimony  shows  will  compensate 
him  for  the  injury  which  he  sustained  by  the  wrongful  act 
of  the  defendant,  and  if  you  find  from  the  testimony  the 
wrongful  act  was  done  in  the  spirit  of  oppressive  malice  or 
wantonness,  you  may  add  to  such  compensatory  damages 
such  exemplary  damages  as,  from  all  the  circumstances,  you 
may  deem  just" 

The  following  are  the  charges  asked  by  the  defendant,  and 
refused,  in  which  error  is  claimed  to  have  been  conunitted: 

"  First  If  you  believe  that  when  plaintiff  claims  to  have 
inquired  at  the  ticket  office  at  Indianapolis  for  a  ticket  or 
tickets  for  Columbus,  Indiana,  there  were  ticketstat  said 
office  for  sale  to  said  Columbus,  by  way  of  said  road,  you 
must  further  find  that  he  made  inquiry  at  the  usual  place  for 
sale  and  delivety  of  such  ticket  or  tickets ;  and  furdier,  that 
some  one  in  said  office,  in  response  to  his  inquiry  for  said 
ticket  or  tickets,  said  there  were  no  tickets  for  Columbus. 

"Second.  If  you  believe  from  the  evidence,  that  the 
plaintiff  applied  for  a  ticket  or  tickets  at  said  office  and  was 
not  refused,  you  must  find  for  the  defendant ;  although  you 
may  believe  from  the  evidence  that  he  understood  and  be- 
lieved that  he  was  refused. 

"Fourth.  If  you  find  for  the  plaintif!^  you  will  assess  his 
damages  at  the  actual  amount  sustained  by  him  as  shown 
by  the  evidence,  unless  you  shall  find  from  tlie  evidence  that 
there  were  no  passenger  tickets  at  said  office  at  Indianapolis, 


NOVEMBER  TERM,  1871.  123 

The  Jeffersonville  Railroad  Company  v.  Rogers. 

for  said  Columbus,  by  defendant's  road^  on  the  night  in 
question;  or  that  the  agent  or  agents  for  the  sale  of  tickets 
at  said  offite  purposely  and  wilfully  refused  to  sell  plaintiff 
a  ticket  or  tickets  for  said  point,  when  he  inquired  therefor; 
or  that  the  agents  of  defendant  used  harsh  and  unnecessary 
means  in  ejecting  plaintiff  therefrom. 

"Fifth.  If  the  conductor  of  said  train  demanded  of  plain- 
tiff an  illegal  and  excessive  rate  of  fare,  the  defendant  could 
have  paid  the  same  under  protest,  and  could  have,  in  an 
action  against  the  defendant,  recovered  from  the  defendant 
the  amount  so  paid  in  excess  of  the  proper  amount." 

The  reasons  for  which  a  new  trial  was  asked  were,  first, 
that  the  court  erred  in  refusing  to  give  instructions  first, 
second,  fourth,  and  fifth,  as  asked  by  the  defendant;  second, 
the  verdict  of  the  jury  is  contrary  to  law ;  third,  the  verdict 
of  the  jury  is  contrary  to  the  evidence ;  fourth,  the  verdict 
of  the  jury  gives  the  plaintiff  excessive  damages  under  the 
evidence. 

The  errors  assigned  simply  cover  the  questions  thus  raised 
on  the  motion  for  a  new  trial. 

We  are  of  opinion  that  the  first  and  second  charges  asked 
by  the  defendant  were  substantially  and  sufficiently  embraced 
in  those  given  by  the  court,  and,  therefore,  that  no  error  was 
committed  in  refusing  them. 

The  fifth  charge  asked  doubtless  announces  a  correct 
legal  proposition,  viz.;  that  the  plaintiff  might  have  paid  the 
excess  demanded  of  him,  under  protest,  and  then  sued  the 
company  and  recovered  it  back.  But  he  was  not  obliged  to 
do  so.  On  the  contrary,  if  he  had  made  the  proper  appli- 
cation for  a  ticket,  and  had  been  unable  to  procure  one  with- 
out any  fault  on  his  own  part,  he  was  entitled  to  be  carried 
at  the  ticket  rate ;  and  being  thus  entitled  to  be  carried,  he 
had  the  choice  of  paying  the  excess  demanded  of  him,  or 
of  insisting  upon  his  right  to  be  thus  carried,  and  of  holding 
the  company  responsible  in  damages  for  the  refusal  to  thus 
carry  him.  The  proposition  announced  in  the  charge  in 
question,  though  probably  correct  in  the  abstract^  can  in  no 
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manner  affect  the  plaintifTs  right  to  pursue  the  course  taken 
by  him,  or  his  right  to  recover  damages  for  the  wrong  done 
him  by  the  company.  No  error  was.  committed  in  refusing 
this  charge.  , 

We  return  to  the  fourth  charge  asked  and  refused.  We 
have  seen  that  in  the  fifth  charge  given  by  the  court,  the 
jury  had  been  instructed  that  if  the  wrongful  act  of  the  de- 
fendant was  done  in  the  spirit  of  oppressive  malice  or  wan- 
tonness, they  might  assess  exemplary  damages.  This  charge, 
thus  given,  was  not  objected  to,  nor  could  it  be  successfully, 
as  will  be  shown  by  the  authorities  hereinafter  cited.  Now, 
the  fourth  charge  asked  and  refused  assumes  that  unless  the 
jury  found  that  one  of  three  things  occurred,  the  plaintiff 
was  not  entitled  to  recover  exemplary  damages,  viz.:  first, 
that  there  were  no  passenger  tickets  for  Columbus,  by  the 
defendant's  road,  at  her  office  in  Indianapolis,  on  the  night 
in  question;  or,  second,  that  the  defendant's  agents  for  the 
sale  of  tickets  purposely  and  wilfully  refused  to  sell  the 
plaintiff  a  ticket  for  that  point;  or,  third,  that  the  defend- 
ant's agents  used  harsh  and  unnecessary  means  in  ejecting 
the  plaintifT  from  the  car. 

It  is  not  difficult  to  conceive  that  the  defendant  might  have 
had  the  required  tickets  at  the  Indianapolis  office,  and  yet 
that  her  agents,  through  some  mistake  or  inadvertence,  sup- 
posed there  were  none,  and,  therefore,  that  there  was  no 
purposed  and  wilful  refusal  on  their  part  to  sell  the  plaintiff 
a  ticket.  The  plaintiff's  right  to  be  carried  at  the  ticket  rate 
of  fare  was  precisely  the  same,  whether  the  defendant's  agents 
purposely  and  wilfully  refused  to  sell  him  a  ticket,  or 
whether  their  failure  to  supply  him  with  a  ticket  arose  from 
any  other  cause  without  his  fault.  If  the  plaintiff  properly 
^  applied  for  a  ticket  and  was  unable,  from  any  cause  attribu- 
table to  the  company  or  her  agents,  to  procure  one,  he  had 
a  right,  whatever  that  cause  might  have  been,  to  be  carried 
at  the  ticket  rates;  and  his  expulsion  from  the  car  might 
entitle  him  to  exemplaiy  damages,  though  no  ''harsh  and 
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unnecessaty  means"  were  resorted  to  in  order  to  effect  his 
ejection. 

The  charge  assumes  that  the  time,  place,  circumstances, 
and  manner  of  the  plaintifTs  ejection  from  the  car  could  not 
furnish  a  proper  foundation  for  exemplary  damages,  unless 
harsh  and  unnecessaiy  means  were  resorted  to,  though  he 
was  ejected  wrongfully  and  in  violation  of  his  rights.  The 
charge  in  question,  we  think,  was  correctly  refused. 

If  the  expulsion  had  been  rightful  in  itself,  it  might,  per- 
haps, have  been  legally  effected  at  any  time  of  day  or  night, 
and  at  any  place,  without  reference  to  stations  or  the  conven- 
ience and  comfort  of  the  party  expelled.  It  seems  to  have 
been  so  held  when  the  cause  was  in  this  court  before;  but 
see  on  this  point  the  case  of  the  Illinois  Central  R.  R.  Co. 
V.  Sutton,  53  111.  397.  But  assuming  that  the  plaintiff  had 
become  entitled  to  be  carried  at  ticket  rates,  then  his  ejec- 
tion from  the  car  was  wrongful  and  in  violation  of  his  legal 
rights ;  and,  in  our  opinion,  his  expulsion  in  the  night  time, 
and  at  a  distance  from  any  station  or  convenient  lodging- 
place,  in  short,  his  expulsion  at  the  time  and  pla<je,  and  in 
the  manner  indicated  by  the  testimony  above  set  out,  with- 
out reference  to  any  harsh  and  unnecessary  means,  author- 
ized the  jury  to  infer  that  it  was  done  in  the  spirit  of 
oppressive  malice  or  wantonness,  and  to  award  exemplary 
damages  if  they  saw  proper  to  do  so. 

We  think  it  is  well  settled  that  a  corporation  is  liable  for 
the  wilful  acts  and  torts  of  its  agents  committed  within  the 
general  scope  of  their  employment,  as  well  as  acts  of  negli« 
gence ;  and  that  the  corporation  is  thus  bound,  although  the 
particular  acts  were  not  previously  authorized,  nor  subse- , 
qently  ratified,  by  the  corporation.  Thus,  in  a  late  case, ' 
Ramsden  v.  Boston  &  Albany  R.  R.  Co.,  104  Mass.  1 17,  it  is 
held  that  a  railroad  corporation  is  responsible  for  an  assault 
and  battery  by  the  conductor  of  one  of  its  trains  upon  a  pas- 
senger in  seizing  or  attempting  to  ^eize  his  property  to  en- 
force payment  of  fare.  We  quote  the  following  passages 
from  the  opinion  of  the  court  in  that  case : 
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''A  railroad  corporation  is  liable,  to  the  same  extent 
as  an  individual  would  be,  for  an  injury  done  by  its 
servant  in  the  course  of  his  employment.  Moore  v.  Fitch- 
burg  Railroad  Corporation,  4  Gray,  465 ;  Hewitt  v.  Swift,  3 
Alien,  420;  Holmes  v.  Wakefield^  12  Alien,  580.  If  the 
act  of  the  servant  is  within  the  general  scope  of  his  employ- 
ment, the  master  is  equally  liable,  whether  the  act  is  wilful 
or  merely  negligent;  Howe  v.  Newmarch,  12  Allen,  49;  or 
even  if  it  is  contrary  to  an  express  order  of  the  master.  Plul- 
adelphia  and  Reading-  Railroad  Company  v.  Derby,  14  How. 
468.  The  conductor  of  a  railroad  train,  from  the  necessity 
of  the  case,  repwesents  the  corporation  in  the  control  of  the 
engine  and  cars,  the  regulation  of  the  conduct  of  the  passen* 
gers,  as  well  as  of  the  subordinate  servants  of  the  corpora- 
tion, and  the  collection  of  &res.  He  may  even  eject  a  pas- 
senger for  not  paying  fare.  O'Brien  v.  Boston  and  Worces- 
ter Railroad  Company,  15  Gray,  20.  It  has  been  adjudged 
by  this  court  that  if,  in  the  exercise  of  his  general  discre- 
tionary authority,  he  wrongfully  ejects  a  passenger  who  has 
in  fact  paid  his  fare,  or  uses  excessive  and  unjustifiable  force 
in  ejecting  a  passenger  who  has  not  paid  his  fare,  and  in- 
jures him  by  a  blow  or  kick,  or  by  compelling  him  to  jump 
off  while  the  train  is  in  motion;  in  either  case,  the  corpora- 
tion is  liable." 

We  deem  it  unnecessary  to  cite  further  authorities  upon 
this  point.  The  principle  lying  at  the  foundation  of  the 
doctrine  is  as  old  as  the  common  law,  and  is  embodied  in 
the  maxim,  qui  facit  per  aliumffacit  per  se,  and  is  as  appli- 
cable to  corporations  as  to  individuals.  Doubtless,  if  a  ser- 
vant or  agent  commit  a  tort  out  of  the  scope  of  his  agency 
or  employment  and  not  connected  with  it,  the  principal 
would  not  be  liable  therefor  unless  he  previously  authorized 
or  subsequently  ratified  the  act.  Such,  however,  is  not  the 
case  here. 

It  is  also  well  established  that  vindictive  or  exemplary 
damages  may  be  given  against  corporations  for  the  tortious 
and  wrongful  acts  of  their  agents.     It  was  so  held  by  this 
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court  in  this  case  when  it  was  here  before.  26  Ind.  i.  The 
following  cases  may  be  cited  also  as  in  point.  T/te  New 
Orleans,  etc.^  Railroad  Company  v.  Hursty  36  Miss.  660 ; 
Tlie  AUaniic  and  Great  Western  Railway  Company  v.  Dunn, 
19  Ohio  St  162;  Goddard  v.  Grand  Trunk  Railway,  57 
Maine,  202. 

In  the  case  cited  from  Mississippi,  the  plaintiff  had  taken 
passage  on  the  defendant's  cars  at  New  Orleans,  to  be  car- 
ried to  Quin's  Depot  in  the  county  of  Pike,  in  the  State  of 
Mississippi.    The  train  ran  past  the  depot  without  stopping, 
and  those  having  it  in  charge  refused  to  return  to  the  depot, 
and  compelled  the  plaintiff  to  leave  the  train.     For  this  he 
sued,  and  recovered  a  judgment  of  four  thousand  five  hun- 
dred dollars,  and  the  judgment  was  affirmed.     The  court 
say,  amongst  other  things,   "It  is  the  peculiar  province  of  a 
jury  to  assess  damages,  and  when,  as  in  actions  sounding 
in  damages  merely,  the  law  furnishes  no  legal  rule  of  meas- 
urement, save  their  discretion,  under  the  evidence  before 
them,  it  is  very   rare  indeed  that  a  court  will  feel   itself 
justified  in  setting  aside  a  verdict  merely  for  excess.     It 
is  not  enough  that,  in  the  opinion  of  the  court,  the  damages 
are  too  high.    It  may  not  rightfully  substitute  its  own  sense 
of  what  would  be  a  reasonable  compensation  for  ,the  injury, 
for  that  of  the  jury.    The  jury  are  allowed,  and  indeed  it  is 
their  duty,  in  all  such  cases,  where  the  law  provides  no 
other  penalty,  to  consider  the  interests  of  society,  as  well 
as  justice  to  the  plaintiflT,  and  by  their  verdict,  while  they 
make  just  compensation  for  the  private  injury,  also  to  inflict 
proper  punishment  for  the  disregard  of  public  duty.*' 

The  case  cited  from  Maine  contains  an  exhaustive  exam- 
ination of  the  questions  as  to  the  liability  of  a  corporation 
for  the  wilful  torts  of  its  agents,  committed  in  the  course  of 
their  employments,  and  the  liability  of  the  corporation  to 
respond  in  exemplary  damages.  The  questions  are  discussed 
on  principle,  and  numerous  authorities  are  collected.  The 
case  we  regard  as  an  instructive  and  valuable  one. 
Goddard  was  a  passenger  on  one  of  defendant's  trains  of 
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cars.  A  brakeman  on  the  train,  who  was  temporarily  act- 
ing as  conductor,  under  the  false  claim  that  Goddard  had 
not  paid  his  &re,  abused  him,  by  words,  in  a  most  outra- 
geous manner,  applying  to  him  coarse,  profane,  and  insulting 
epithets,  calling  him  a  liar,  and  menacing  and  threatening 
him  with  great  personal  violence.  For  this  Goddard  sued 
and  recovered  a  judgment  o£  four  thousand  eight  hundred 
and  fifty  dollars;  and  this  judgment,  after  a  very  thorough 
consideration,  was  affirmed. 

We  have  considered  the  case  as  made  by  the  plaintifT's 
evidence.  There  was  much  evidence  introduced  by  the  de- 
fendant that  tended  to  show  a  different  state  of  facts.  There 
was  considerable  apparent  conflict  in  the  evidence,  huh  it 
was  all  for  the  consideration  of  the  jury.  We  think  the 
court  committed  no  error  in  either  giving  or  refusing  charges ; 
and  while  the  damages  assessed  seem  to  be  greater  than  we 
should  expect  to  be  found  under  the  circumstances,  we  do 
not,  under  the  well  established  practice  of  this  court,  feel 
authorized  to  disturb  the  verdict  of  the  jury,  either  on  the 
ground  that  it  was  not  sustained  by  the  evidence,  or  that 
the  damages  assessed  were  excessive. 

The  judgment  below  is  affirmed,  with  costs. 

S.  Stanst/er,  T.  A.  Hendricks^  O.  B.  Hard^  and  A.  W. 
Hendricks^  for  appellant. 

R.  Hill  and  G.  W.  Richardson^  for  appellee. 
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Parties. — Agent, — Omtrad.-^Sxi  agent  who  contracts  inJiis  own  name,  instead 

of  that  of  his  principal,  may  sne  in  his  own  name  for  damages  on  a  breach 

of  the  contract. 
Measure  of  \>KAiS2XB.'^Qmtr€ut. — ^The  measure  of  damages  on  a  breach  of 

contract  to  deliver  goods  is  the  difference  between  the  contract  price  and  the 

price  when  and  where  they  were  to  be  delivered. 
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Instructions. — Error, — The  refusal  to  give  an  instruction  as  to  the  law  appli- 
cable to  a  supposed  state  of  facts,  at  the  request  of  a  party,  is  a  harmless  error, 
where  the  jury  find  specially  a  different  state  of  facts, 

Sahe.— It  5s  no  error  for  the  court  to  refuse  to  give  an  instruction  asked  by  a 
party,  wlien  the  instructions  given  by  the  court  are  to  the  same  effect. 

APPEAL  from  the  Johnson  Common  Pleas. 

Pettit,  J. — ^Appellee  sued  the  appellant  on  a  verbal  con- 
tract for  the  sale  and  delivery  of  corn.  The  complaint  was 
in  two  paragraphs.  The  first  paragraph  was  for  the  sale  and 
delivery  of  fifteen  hundred  bushels  of  com  at  a  place  named, 
between' the  7th  and  12th  days  of  September,  1867,  at 
eighty  cents  per  bushel,  with  proper  averments  of  part  pay- 
ment and  readiness  to  receive  it  and  pay  the  balance  of  the 
purchase-money ;  that  the  com  was  not  delivered;  and  that 
it  was  worth,  at  the  time  it  should  have  been  delivered,  ninety 
cents  a  bushel. 

The  second  paragraph  was  the  same  as  the  first,  except 
that  it  put  the  amount  of  the  com  at  one  thousand  bushels. 
Judgment  for  five  hundred  dollars  was  demanded  as  dam- 
ages. 

The  answer  was  in  five  paragraphs;  the  first,  general 
denial. 

The  second  paragraph  admits  the  making  of  the  contract  as 
alleged,  but  says  that  plaintiff  contracted  as  agent  of  the 
firm  of  Gibson  &  McConnell;  and  that  before  the  com- 
mencement of  this  action,  the  defendant  fully  performed  his 
contract  with  them. 

The  third  paragraph  admits  the  making  of  the  contract, 
as  alleged,  but  says  that  before  making  the  contract  the 
plaintiff  had  been  the  agent  of  Gibson  &  McConnell,  and 
had  been  specially  authorized  by  them  to  purchase  defend- 
ant's com;  that  by  his  acts  and  declarations  Jie  induced 
them  to  believe  that  he,  at  the  time  of  making  the  contract, 
was  still  acting  as  such  agent,  fraudulently  intending  thereby 
to  cheat  them  out  of  the  profits;  and  that  as  soon  as  de- 
VoL.  XXXVIIL 
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fendant  discovered  plaintifTs  fraud,  he  tendered  the  money 
back,  advanced  to  him,  and  offered  to  rescind. 

The  fourth  paragraph  is  substantially  the  same  as  the  third, 
with  the  addition  that  the  contract  made  with  the  plaintiff 
was  afterward  modified  by  said  Gibson  &  McConnell,  and 
as  modified  was  fully  performed.   • 

The  fifth  parag^ph  admits  the  making  of  the  contract  as 
alleged,  but  says  that  at  the  time  of  making  it,  plaintiff 
falsely  represented  to  defendant  that  he  was  contracting  as 
the  agent  of  Gibson  &  McConnell ;  and  that  the  defendant 
was  thereby  induced  to  make  the  contract,  supposing  that 
he  was  in  fact  contracting  with  Gibson  &  McConnell. 

It  also  alleges  a  tender  and  offer  to  rescind,  as  in  the  third 
paragraph. 

To  the  second,  third,  fourth,  and  fifth  paragraphs,  there  was 
a  reply  of  general  denial.  Trial  by  jury,  and  verdict  for  plain- 
tiff for  one  hundred  and  twelve  dollars  and  fifty  cents,  and 
the  following  questions  and  answers  thereto,  which  questions 
were  submitted  to  the  jury  by  the  court  at  the  instance  of 
the  defendant. 

1.  Was  the  plaintiff  able,  ready,  and  willing  to  pay  for  the 
corn  contracted  of  the  defendant,  upon  delivery  of  the  same 

;at  the  time  agreed  upon  ?    Answer.  Yes. 

2.  Was  plaintiff,  shortly  previous  to  his  purchase  of  the 
•defendant's  com,  in  the  employ  of  the  firm  of  Gibson  & 

McConnell,  as  their  agent  for  the  purchase  of  com  ?    An- 
iswer.  No. 

3.  Was  plaintiff  specially  authorized  by  said  firm  to  buy 
defendant's  com?  Answer.  No,  not  at  the  time  of  the  pur- 
<  chase. 

4.  When  did  plaintifTs  agency  for  said  firm  terminate? 
Answer.  If  any  agency  ever  existed,  it  terminated  about  the 
fifth  day  of  September. 

5.  How  was  it  terminated?    Answer.  By  refusing  to  act. 

6.  What,  if  any,  notice  did  the  plaintiff  give  said  firm  that 
he  would  no  longer  act  as  their  agent? 

7.  If  such  notice  was  given,  state  when  it  was  given,  and 
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how  long  before  or  after  plaintiff  had  purchased  the  corn? 
Answer,  If  any  agency  ever  existed,  it  never  came  before 
the  jury, 

8.  When  did  plaintiff  first  commence  negotiating  ivith 
defendant  for  the  purchase  of  the  com  ?  AnsweK  First  to 
£fth  of  September, 

9.  When  was  the  contract  finally  closed  ?    Answer.  Sixth* 
la  Did  defendant  fulfil  the  contract  subsequently  made 

^th  said  firm  of  Gibson  &  McConnell,  for  the  sale  and  pur- 
cliase  of  his  com?    Answer.  He  did. 

IL  What  was  the  highest  market  price  of  good,  market- 
able com  in  the  ear,  delivered  in  the  cars  at  Needham  Sta- 
tion, Johnson  county,  frcfm  and  including  the  sixth  day  of 
September,  1867?    Answer.  Ninety  cents. 

12.  How  many  bushels  of  com  did  Beard  have  at  the 
time  of  msildng  the  contract  with  Sloaii?  Answer.  Do  not 
know. 

13.  Did  Beard,  at  the  time  of  making  said  contract,  have 
all  the  com  that  he  afterward  delivered  to  Gibson  & 
McConndl?    Answer.  Do  not  know, 

14.  Was  Sloan,  at  the  time  of  making  the  contract  sued 
on,  employed  by  Gibson  &  McConnell  to  purchase  Beard's 
<:ora?    Answer.  Was  not 

A  motion  for  a  new  trial,  for  the  following  causes,  was 
made: 

First,  because  oT  error  in  the  amount  of  recovery,  in  this, 
that  the  amount  assessed  is  too  large. 

Second,  because  the  verdict  herein  is  not  sustained  by 
sufficient  eiadence. 

Third,  because  said  verdict  is  contrary  to  law. 

Fourth,  because  of  error  of  law  occurring  at  the  trial  of 
said  cause,  and  at  the  time  excepted  to  by  defendant,  in  this, 
first,  that  the  court  erred  in  refusing  to  give  to  the  jury  so 
much  of  the  seventh  instruction  asked  by  the  defendant  as 
»  in  the  words  following :  ''  and  whether  they  did  or  not, 
Sloan  would  in  such  case  have  no  right  to  recover  on  the 
contract  made  by  him  ;**  second,  that  the  court  erred  in  re- 
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fusing  to  give  to  the  jury  the  eighth  instruction  asked  by 
the  defendant;  third,  that  the  court  erred  in  giving  to  the 
jury  the  second  and  sixth  instructions,  given  on  its  own 
motion. 

Motion  for  new  trial  overruled,  and  exception  taken,  and 
judgment  on  the  verdict. 

The  only  error  assigned  is  the  overruling  the  motion  for 
a  new  trial.  We  need  not  notice  this  assignment  of  error, 
so  far  as  it  relates  to  the  verdict,  or  the  first,  second,  and 
third  'causes  for  a  new  trial,  further  than  to  say  that  the 
evidence,  though  somewhat  conflicting,  justifies  the  verdict, 
and  we  cannot,  under  the  many  rulings  of  this  court,  disturb 
it  on  account  of  the  evidence;  besides,  the  jury  have  an- 
swered special  questions  of  fact  covering  every  material  ques- 
tion or  point  in  the  case,  and  many  immaterial  ones,  which 
clearly  show  the  right  of  the  plaintiflT  to  recover. 

The  only  remaining  question  arises  on  the  assignment  of 
error,  so  far  as  it  relates  to  the  cause  for  a  new  trial,  for  giv- 
ing and  refusing  to  give  instructions.  The  instructions  re- 
fused and  given  are  as  follows: 

"The  defendant  requests  the  court  to  charge  the  jury  as 
follows : 

"First.  When  personal  property,  as  corn,  is  sold,  and  no 
credit  is  given,  the  seller  is  not  bound  to  deliver  the  property 
unless  the  buyer  is  able,  ready,  and  willing  to  pay  the  price. 

"Second.  Subject  to  the  rights  of  his  agent,  an  employer 
may  at  any  time  rescind,  modify,  or  discharge  a  contract 
made  for  his  benefit  by  said  agent  with  a  third  person,  and 
may  substitute  for  the  original  contract  a  new  and  different 
one. 

"  Third.  An  agent  is  bound  to  act  with  the  utmost  good 
faith  toward  his  employers.  He  is  not  permitted  to  use  his 
agency  to  speculate  upon  for  his  own  advantage.  If,  in 
fraud  of  his  trust,  he  buys  for  himself  what  he  was  employed 
to  buy  for  his  employers,  the  latter  are  entitled  to  treat  the 
contract  as  if  made  for  their  benefit,  and  may  adopt,  rescind. 
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modify,  or  discharge  it,  or  make  a  new  contract  in  reference 
to  the  subject-matter,  as  they  may  see  fit. 

"Fourth.  An  agent  cannot  renounce  his  agency,  when  his 
employers  regard  it  as  continuing,  without  giving  them  due 
notice  of  his  intention  so  to  do^  where  it  is  possible  for  him 
to  give  such  notice. 

"Fifth.  Nor  can  an  agent,  who,  in  the  course  of  his  agency, 
has  discovered  an  opportunity  of  making  an  advantageous 
contract  for  his  employer,  fraudulently  renounce  his  agency 
on  purpose  to  make  such  contract  for  himself;  if  he  does 
so,  he  forfeits  all  his  own  rights  in  the  contract,  and  his  em- 
ployers may  treat  it  as  if  it  had  been  made  expressly  in 
their  behalf. 

"Sixth.  If  you  find  that  the  plaintiff  Sloan  made  the  con- 
tract sued  on  in  the  name  of,  and  a$  agent  for,  Gibson  & 
McConnell,  then  you  should  find  for  defendant. 

"  Seventh.  Although  Sloan  may  have  made  the  contract  in 
his  own  name,  yet  if  in  fact  he  was  at  the  time  employed  by 
Gibson  &  McConnell  to  purchase  com  for  them,  and  in  viola- 
tion of  his  agency  he  attempted  to  purchase  for  himself, 
that  constitutes  what  is  called  constructive  fraud,  no  matter 
how  innocent  Sloan's  intentions  may  have  been;  in  such 
case,  all  the  benefits  of  the  contract  belonged  to  Gibson  & 
McConnell,  the  same  as  if  it  had  been  expressly  made  in 
their  name.  They  had,  in  such  case,  a  right  to  adopt, 
modify,  or  reject  Sloan's  contract,  or  make  a  new  one  for 
the  purchase  of  defendant's  com  (and  whether  they  did  or 
not,  Sloan  would,  in  such  case,  have  no  right  to  recover  on 
the  contract  made  by  him). 

"So  much  of  the  foregoing  instruction  as  is  included  in 
parenthesis  was  refused  and  at  the  time  excepted  to  by  the 
defendant. 

"Eighth.  The  burden  is  upon  the  plaintiff  to  show,  by 
preponderance  of  the  evidence,  that  the  market  price  of 
good,  merchantable  com,  delivered  in  the  car  at  Needham 
Station,  at  some  time  between  the  6th  and  12th  days,  inclu- 
sive, of  September,  1867,  was  over  eighty  cents  per  bushel; 
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if  he  has  failed  to  prove  this,  you  must  find  for  defendant* 

"  Refused  and  at  the  time  excepted  to  by  the  defendant.^ 

Thereupon^  the  court,  upon  its  own  motion,  gave  to  the 
jury  the  following  instructions,  to  wit: 

''  First.  The  plaintifT  sues  the  defendant  for  the  breach  of  a 
contract  for  the  sale  of  a  lot  of  com,  which  it  is  alleged  the 
plaintiff  purchased  of  the  defendant,  and  which  the  defend- 
ant failed  to  deliver. 

"  Second.  The  damages  on  such  a  contract  is  the  difference 
in  the  contract  price  and  the  value  of  the  corn  at  the  time 
of  deliverj';  hence,  if  the  corn  is  not  proven  to  have  been 
worth  more  at  the  time  of  delivery  than  the  contract  price, 
then  there  are  no  damages  in  the  case,  beyond  a  merely 
nominal  sum,  for  the  breach  of  the  contract  Given  and  at 
the  time  excepted  to  by  defendant 

"  Third.  The  price  of  the  com  at  the  time  of  the  delivefy 
is  to  be  ascertained  by  proof  of  its  market  value  at  the  time 
and  place. 

*'  Fourth.  If  the  contract  in  this  case  was  made  by  Sloan 
as  the  agent  of  Gibson  &  McConnell,  the  plaintiff  has  no 
right  of  action,  and  you  should  find  ibr  the  defendant. 

''  Fifth.  If  Sloan  was  the  agent  of  Gibson  &  McConnell  to 
purchase  the  com  in  question,  and  for  the  purpose  of  taking 
the  benefits  of  the  transaction,  or  for  any  other  purpose, 
concealed  his  agency  and  bought  it  in  his  own  name,  then 
the  purchase  would  enure  to  the  benefit  of  Gibson  & 
McConnell ;  and  if  they,  before  the  delivery,  changed,  modi- 
fied«  or  discharged  the  contract  with  Beard,  Sloan  could  have 
no  right  to  complain,  and  would  have  no  right  of  action  in 
the  case. 

^^  Sixth.  If  Sloan  made  a  contract  with  defendant  in  his 
own  name,  and  on  his  own  account,  Beard  would  be  bound 
to  observe  its  terms,  although  Sloan  may  have  been  the 
agent  of  Gibson  &  McConnell  for  the  purchase  of  the  corn. 
The  injury  resulting  to  Gibson  &  McConnell  in  such  a  trans- 
action would  be  a  question  to  be  settled  between  Sloan  and 
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Gibson  &  McConnell,  with  which  Beard  could  have  nothing 
to  do.    Given  and  excepted  to  at  the  time  by  defendant. 

"  Seventh.  If  Sloan  was  the  agent  of  Gibson  &  McConnell 
to  purchase  the  corn  of  Beard,  and  in  fraud  of  the  right  of 
his  principals  he  made  the  purchase  in  his  own  name, 
and  on  his  own  account,  and  afterward,  before  the  com 
was*  delivered  to  Sloan,  Gibson  &  McConnell  made  such 
anangements  as  that  the  corn  was  delivered  to  them  and  not 
to  Sloan,  such  a  failure  of  delivery  to  Sloan  would  give  him 
no  right  of  action  against  Beard. 

'' Eighth.  In  determining'  all  the  questions  in  this  case 
you  are  to  take  the  preponderance  of  the  evidence. 

"Ninth.  Upon  the  question  of  the  making  and  breach  of 
the  contract,  the  burden  of  proof  is  on  the  plaintiff)  to  be 
sustained  by  the  preponderance  of  the  evidence ;  and  on  the 
question  ot  the  agency  of  Sloan,  the  burden  is  on  the  de- 
fendant, to  be  proven  by  a  like  preponderance. '^ 

It  is  objected  that  the  court  erred  in  refusing  to  give  to 
the  jury  the  latter  clause  of  the  seventh  instruction  asked 
by  the  defendant,  which  is  this:  *' and  whether  they  did  or 
not,  Sloan  would  in  such  case  have  no  right  to  recover  on 
the  contract  made  by  him."  This  instruction  goes  upon  the 
theoty  that  an  agent  of  others,  who  makes  a  contract  in  his 
own  name,  instead  of  his  principal's  name,  while  his  agency 
continues,  cannot  maintain  an  action  on  it.  We  are  cited 
to  Justinian's  Institutes  and  The  Code  Napoleon.  We 
have  not,  in  this  case,  examined  these  works,  but  we  admit 
that  they  may  have  been  good  authority  in  France  and 
Rome,  where  the  civil  law  did  and  does  yet  prevail,  but  they 
cannot  control  the  positive  statute  of  Indiana,  and  the  deci- 
sions of  its  highest  court,  nor  where  Story  on  Contracts  and 
Stojy  on  Agency  are  received  as  authority.  See  2  G.  &  H. 
37,  sec.  4;  SAarfi  v.  ^ones,  18  Ind.  314;  Story  Contracts, 
253,  sec.  186;  Story  Agency,  479,  sec.  396,  et  seq.  But,  in- 
dependent of  these  authorities,  whether  right  or  wrong,  the 
jury  found  that  Sloan  was  not  an  agent  at  the  time  the  con- 
tract was  made. 
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It  is  objected  that  the  court  refused  to  give  the  eighth  in- 
struction asked  by  the  defendant.  If  the  rejection  of  this 
asked  for  instruction  was  wrong  in  itself,  no  wrong  was  done 
to  the  defendant,  for  the  whole  ground  was  covered  by  the 
second  instruction  given  on  its  own  motion.  But  the  jury, 
in  their  answer  to  the  eleventh  question  put  to  them,  puts 
this  question  at  rest  by  answering  that  the  corn  was  worth 
more  at  the  time  and  place  when  and  where  it  was  to  be 
delivered  than  the  contract  price;  and,  consequently,  no 
harm  could  have  been  done  to  the  appellant  by  refusing  to 
give  the  instruction,  even  if  it  was  right  as  a  general  rule. 

It  is  objected  that  the  court  erred  in  giving  the  second 
and  sixth  instructions  on  its  own  motion.  We  have  already 
disposed  of  and  approved  the  giving  of  the  second  instruc- 
tion; and  the  sixth  instruction  is  fully  warranted  by  the 
authorities  cited  as  to  the  objection  to  giving  the  last  clause 
of  the  seventh  instruction  asked  by  the  defendant. 

We  have  been  compelled  to  examine  and  write  this  case 
at  great  length,  not  because  there  are  any  merits  in  the  ap- 
peal, but  because  the  questions  made  are  before  us  under  the 
constitution  of  the  State,  article  7,.  section  5. 

We  can  see  and  know,  by  the  record,  that  no  wrong  has 
been  done  to  the  appellant  by  the  action  of  the  court  from 
which  this  case  was  appealed ;  and  we  feel  it  to  be  our  duty 
to  affirm  the  judgment,  with  the  highest  penalty  the  law 
allows. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant, 
with  ten  per  cent,  damages. 

5.  P.  Oyler  and  D.  Howe,  for  appellant. 

D.  D.  Banta  and  C.  Byfield^  for  appellee. 
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^^Q       ^'^^        Supreme  Court. — Evidencej-^^'^TtieK.  the  evidence  is  conflicting,  the  verdict 

depending  upon  the  credibility  of  witnesses  and  the  weight  and  consideration 
due  their  testimony,  the  Supreme  Court  will  not  reverse  a  judgment  thereon. 
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APPEAL  from  the  Hendricks  Common  Pleas. 
BusKiRK,  J. — ^This  was  a  prosecution  under  the  thirteenth 
section  of  the  ^'act  to  regulate  and  license  the  sale  of  in- 
toxicating liquors,"  approved  March  5th,  1859. 

The  information,  omitting  the  formal  parts,  charged  that 

the  appellant,  "on  or  about  the  30th  day  of  May,  1 871,  at 

and  in  the  county  of  Hendricks,  and  State  of  Indiana,  kept 

'.a  certain  house  in  which  intoxicating  liquors  were  sold, 

bartered,  given  away,  and  suffered  to  be  drank,  and  then  and 

there  kept  said  house  in  a  disorderly  manner,  by  then  and 

there  allowing  drunken  persons  to  congregate  in  and  about 

said  house,  and  by  then  and  there  allowing  cursing,  fighting, 

hallooing,  quarrelling,   blackguarding,  loud  laughing  and 

talking, 'in  the  day  time  and  at  late  hours  of  the  night,  in 

and  about  said  house,  and  other  disturbances  then  and  there 

conunitted,  much  to  the  annoyance  and  discomfort  of  many 

citizens  residing  in  the  vicinity  of  said  house." 

The  court  overruled  a  motion  to  quash  the  information, 
and  the  appellant  excepted.  The  appellant,  being  arraigned, 
pleaded  not  guilty.  The  cause  was  tried  by  a  jury,  and  re- 
sulted in  a  verdict  of  guilty.  The  fine  assessed  was  one 
hundred  and  fifty  dollars. 

The  court  overruled  a  motion  for  a  new  trial  and  rendered 
judgment  on  the  verdict,  to  which  rulings  the  appellant  took 
exceptions. 

Several  errors  have  been  assigned,  but  the  counsel  for  the 
appellant,  in  their  brief,  only  claim  that  the  judgment  should 
be  reversed  for  the  reason  that  the  verdict  of  the  jury  was 
not  sustained  by,  but  was  contrary  to,  the  evidence. 

We  have  carefully  read  and  duly  considered  the  evidence. 
There  were  fourteen  witnesses  examined  by  the  State,  the 
most  of  whom  resided  in  the  immediate  vicinity  of  the  busi- 
ness house  of  the  appellant  There  were  eleven  witnesses 
examined  by  the  defence,  some  of  whom  lived  near  to,  but 
the  most  of  them  more  remote  from  the  place  where  the 
appellant  carried  on  business.  The  testimony  of  the  wit- 
nesses on  behalf  of  the  State  was  of  an  affirmative  charac- 
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ter^  while  that  on  the  part  of  the  defence  was  of  a  more 
negative  character;  and  only  a  few  of  the  witnesses  contra- 
dicted the  facts  detailed  by  the  witnesses  introduced  by  the 
State.  The  jury  were,  from  their  knowledge  of  the  locali- 
ties and  character  of  the  witnesses,  far  more  competent  to 
determine  the  weight  and  consideration  that  was  due  the 
testimony  of  the  witnesses  than  we  are.  We  could  not,  un- 
der the  well  settled  rules  and  practice  of  this  court,  under- 
take to  weigh  the  evidence.  If  the  jury  believed  the  wit- 
nesses on  the  part  of  the  State,  they  were  justified  in  findings 
the  verdict  they  did.  The  law  applicable  to  the  case  seems 
to  have  been  fully  and  accurately  stated  by  the  court  to  the 
jury.  There  seems  to  have  been  a  fair  trial  We  cannot; 
imder  these  circumstances,  disturb  the  judgment 

The  judgment  is  affirmed,  with  costs. 

Ray^  Ray  &  Ray,  and  D.  Moss^  for  appellant. 

B.  W.  Hanna^  Attorney  General,  for  the  State. 


Barber  st  kl.  v.  The  City  op  Lafayette. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

Downey,  J. — ^This  was  a  proceeding  by  the  city  to  con- 
demn certain  real  estate  for  the  extension  of  a  street.  There 
was  an  appeal  from  the  proceedings  of  the  city  council  to  the 
common  pleas,  where  there  was  a  jury  trial  and  verdict  for 
the  appellants.  They  moved  for  a  new  trial,  which  was 
overruled,  and  judgment  rendered  Several  errors  are 
assigned.  There  is  no  brief  for  either  party  on  file.  We 
have,  aided  by  the  assignment  of  errors  alone,  examined' 
the  case  with  considerable  care,  and  have  not  found  any 
error  for  which  we  think  the  judgment  should  be  reversed. 

The  judgment  is  affirmed,  with  costs. 

R.  P.  Davidson,  for  appellants. 
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Garner  v.  Garner. 

PivoKCE. — A/tfea/, — Supreme  Court, — ^The  Supreme  Court  may  reverse  a  de- 
cree of  dlTorce. 

SAJf& — ^itf/MiMry.— VHiere  the  forties  had  been  married  two  years,  and  it  was  a 
second  mtrrii^  of  both,  and  the  husband  was  worth  fifteen  or  ti^enty  thou- 
sand dollars,  twelve  hundred  dollars  alimony  to  the  wife,  upon  a  divorce 
being  granted  her,  was  not  too  much. 

SA3IE. — Appedt, — ^It  seems  that  a  party  against  whom  a  decree  of  divorce  with 
alimony  has  been  granted  cannot,  after  his  subsequent  marriage,  prosecute 
an  appeal  from  such  decree. 


fl68  80 


APPEAL  from  the  Dearborn  Common  Pleas. 
DowKE7,  J. — ^Petition  for  a  divorce  and  alimony.  Answer, 
the  general  denial;  trial  by  the  court,  and  finding  for  the 
petitioner,  that  she  was  entitled  to  a  divorce  and  twelve  hun- 
dred dollars  alimony.  The  defendant  moved  the  court  to 
grant  him  a  new  trial,  which  motion  was  overruled,  and  final 
judgment  rendered  against  him.  He  appeals,  and  has 
assigned  several  errors. 

To  these  errors  the  appellee  has  pleaded  that  the  appel- 
lant, since  the  rendition  of  the  judgment  of  divorce,  and 
before  the  appeal,  has  married  another  woman ;  and  she  con* 
tends  that  he  cannot,  under  these  circumstances,  prosecute 
the  appeal.  The  appellant  has  demurred  to  the  answer  to 
the  assignment  of  errors,  and  this  question  is  submitted  to 
us  with  the  other  questions  in  the  case. 

The  appeal  is  prosecuted  by  the  appellant  under  the  im- 
pression, as  we  infer  from  the  brief  of  his  counsel,  that  this 
court  will  not,  and  perhaps  cannot,  in  any  case,  reverse  a 
judgment  granting  a  divorce;  and  hence  it  is  only  asked 
that  we  will  reverse  or  modify  the  judgment  for  alimony. 
In  this  position  counsel  are  mistaken.  This  question  came 
before  us  and  was  decided  m  SuUioan  v.  Sullivan^  34 
Ind.  368. 

Upon  the  question  as  to  whether  the  appellant  can  prose- 
cute his  appeal  after  having  again  married,  we  have  been 
furnished  with  no  authority.    After  a  limited  search  for  a 
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precedent,  we  have  found  such  authority  as  leads  us  to 
believe  that  the  appeal  cannot,  in  such  a  case,  be  prosecuted. 
If  we  should  reverse  the  judgment,  the  effect  would  be  to 
leave  the  appellant  with  two  women,  each  with  at  least 
apparent  claims  to  be  his  lawful  wife ;  the  petitioner,  because 
she  would  be  unquestionably  his  wife  after  the  judgment  for 
divorce  was  reversed,  and  the  other  female,  because  she  had 
married  him  while  the  judgment  of  divorce  was  in  full  force 
and  unreversed,  and  while  he  was  consequently  single  and 
unmarried. 

It  seems  to  be  the  law  that  a  party  cannot  be  relieved 
from  a  judgment  of  divorce  after  he  has  used  the  privileges 
of  the  judgment.  Having  availed  himself  of  the  benefits 
of  the  decree  or  judgment  he  must  bear  its  burdens.  This 
is,  we  presume,  upon  the  principle  of  estoppel.  See  Bourne 
V.  Simpson^  9  B.  Mon.  454;  2  Bishop  Mar.  &  Div.,  section 
771  (ed.  1864).  But  without  deciding  this  question,  we 
have  examined  into  the  question  as  to  the  alimony,  and  find 
that  this  was  a  second  marriage  of  both  parties;  that  they 
lived  together  about  two  years;  and  that  the  husband  was 
worth  fifteen  or  twenty  thousand  dollars.  We  think  twelve 
hundred  dollars  was  not  too  much  alimony  in  such  a  case. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
and  costs. 

i^  Adkinsottf  W.  Morrow,  and  N.  Truster,  for  appellant. 

D.  S.  Major  and  0.  B.  Liddell^  for  appellee. 


The  Indianapolis,  Bloomington,  and  Western  Railway 

Company  v.  O'Reily. 

Contract. —  Work  and  Labor. — Sub-Contractor. — ^In  a  suit  against  a  railway 
company,  to  recover  for  work  and  labor,  if  the  evidence  tends  to  show 
that  the  plaintiff  was  employed  by,  and  the  labor  was  done  for,  a  sub-con- 
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tractor.  In  the  construction  of  the  road,  it  is  error  to  instruct  the  jury  that 
if  the  plaintiff  performed  labor  in  constructing  the  defendant's  road,  for 
which  lie  has  not  been  paid,  and  the  defendant  has  had  the  benefit  of  the 
labor,  tlie  plaintiff  is  entitled  to  recover,  and  that  the  question  of  sub-con- 
txactor,  contractor,  or  other  interested  parties  makes  no  difference  in  regard  to 
the  plaintiff's  rights.; 

Samb. — 1£  the  work  and  labor  sued  for  in  such  case  was  done  for  a  sub-contrac- 
tor of  the  railroad  company,  under  a  contract  with  him,  the  plaintiff  cannot 
recover. 

gAiiE. — ^Before  the  plaintiff  can  recover  in  such  case,  he  must  show  that  the 
trork  was  done  under  a  contract  with  the  railroad  company. 

APPEAL  from  the  Fountain  Common  Pleas. 
Pettit,  J. — ^This  suit  was  brought  to  recover  for  work 
and  labor  done.  The  complaint  is  in  two  paragraphs,  in  the 
usual  form.  The  first  states  that  the  work  was  done  under 
a  contract  at  an  agreed  price ;  and  the  second  says  that  the 
work  was  done  for  the  defendant,  and  that  it  was  reasonably- 
worth  a  certain  sum. 

The  complaint  is  good  in  form  and  substance.  The  an- 
swer was  Uie  general  denial  only.  There  was  a  trial  by 
jury,  verdict  for  the  plaintiff!  and  motion  for  new  trial  for 
these  reasons:  first,  the  verdict  is  contrary  to  law;  second, 
the  verdict  is  not  sustained  by  sufficient  evidence;  third,  the 
court  erred  in  giving  erroneous  instructions  to  the  jury; 
fourth,  error  of  the  court  in  refusing  to  give  instructions 
asked  for  by  the  defendant  The  motion  was  overruled,  and 
exception  taken;  and  judgment  was  rendered  on  the  verdict. 
The  errors  assigned  are,  first,  the  court  erred  in  overruling 
appellant's  motion  for  anew  trial;  second,  the  court  erred  in 
giving  erroneous  instructions  to  the  jury;  third,  the  court 
erred  in  refusing  to  give  the  instructions  asked  by  appellant; 
fourth,  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action ;  fiflh,  the  judge  pro  tern,  who  tried 
the  cause  had  no  jurisdiction  to  try  the  same. 

The  evidence  and  instructions  given  and  refused,  as  in  the 
record,  are  respectively  as  follows : 

"Patrick  O'Reily,  plaintiflf,  testified,  I  know  defendant; 
worked  on  defendant's  road  thirty-six  days  in  this  county; 
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work  worth  two  dollars  per  day;  I  worked  in  the  construc- 
tion of  said  road;  I  have  not  been  paid;  worked  seven 
months  altogether;  Con.  Haggerty  employed  me;  I  began 
in  December;  Haggerty  met  me  and  said  he  would  give  me 
the  same  wages  as  McManony ;  I  worked  some  three  months 
before  I  knew  he  was  a  sub-contractor;  he  was  agent  for  the 
railroad;  I  found  it  out  then;  I  believe  Haggerty  was  agent, 
because  he  was  working  a  large  force  of  hands  on  the  road ; 
and  this  was  my  reason  for  saying  he  was  an  agent  for  the 
railroad/' 

The  defendant  introduced  the  following  evidence: 

"Thomas  F.  Davidson  testified,  Con.  Haggerty  was  a 
sub-contractor  in  the  work  he  did  upon  the  railroad,  under 
Irvin  &  Williams." 

This  was  all  the  evidence  in  the  case.  The  court  in- 
structed the  jury  as  follows: 

"Gentlemen  of  the  jury,  if  you  find  that  the  plaintiff  did 
labor  in  the  construction  of  the  defendant's  road,  and  that 
such  labor  is  unpaid  for,  and  that  defendant  has  the  benefit 
of  that  labor,  then  the  plaintiff  is  entitled  to  recover  for  the 
value  of  his  labor,  and  the  question  of  sub-contractors,  con- 
tractors, or  other  intervening  parties  makes  no  difference  in 
regard  to  plaintiff's  right  to  recover." 

The  defendant  asked  the  court  to  give  the  following  in- 
structions to  the  jury: 

*'  First.  That  if  they  believed,  from  the  evidence,  that 
the  plaintiff  did  the  work  charged  for  in  his  complaint,  un- 
der a  contract  with,  and  an  employment  from,  one  Con. 
Haggerty,  who  was  a  sub-contractor  of  the  company,  then 
and  in  that  case,  the  plaintiff  cannot  recover  from  the  de- 
fendant. 

"  Second.  That  before  they  can  find  for  the  plaintiff)  the 
jury  must  be  satisfied,  from  the  evidence,  that  the  plaintiff 
did  the  work  charged  for  in  his  complaint  for  the  defendant 
under  a  contract  either  express  or  implied  with  the  defend- 
ant, and  not  on  a  contract  with  a  sub-contractor  of  the  com- 
pany." 
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We  feel  ckar  that  these  instructions  were  treated  reversely 
from  what  they  ought  to  have  been.  That  given  ought  to 
have  been  refused,  and  those  refused  ought  to  have  been 
given.  The  instructions  asked  and  refused  were  clearly  ap- 
propriate and  proper  under  the  evidence^  and  ought  to  have 
been  given.  The  evidence  does  not  warrant  the  finding  of 
the  jury.  There  is  no  evidence  that  the  appellant,  directly, 
or  by  implication,  employed  the  appellee,  but  the  evidence 
is  clear  that  the  work  was  done  for  and  under  the  employ- 
ment of  a  sub-contractor  oh  the  work. 

The  appellee  relies  on  the  following  section  of  the  act  of 
the  general  assembly,  approved  December  20th,  1865.  "Sec. 
38.  The  stockholders  shall  be  individually  liable  to  laborers, 
their  executors,  administrators,  and  assigns,  for  all  labor 
done  in  the  construction  of  said  road,  that  shall  remain  un- 
paid, after  the  assets  of  the  corporation  shall  have  been 
exhausted."  It  is  enough  to  say  that  this  suit  was  not 
brought  against  the  individual  stockholders,  but  against  the 
company,  nor  is  there  any  allegation  or  pretence  that  the 
assets  of  the  company  have  been  exhausted. 

The  judgment  is  reversed,  with  instructions  to  the  court 
below  to  grant  a  new  trial,  at  the  costs  of  appellee. 

C.  Black  and  T.  F.  Davidson,  for  appellant. 

McWUliams  and  %  Ristine,  for  appellee. 
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NBGUGKNCB.-««£jr;^  Eindmee. — ^Where,  in  an  action  for  damages  caused  by 
unskilful  treatment  of  a  broken  limb,  the  evidence  was  conflicting  as  to  the 
method  of  treatment  adopted,  it  was  held  improper  to  ask  an  expert,  who  had 
board  the  evidence,  his  opinion,  from  the  evidence*  as  to  the  propriety  of  the 
treatment. 

Sams. — HypotketUal  C^^.— The  party  sedung  an  opinion  in  such  a  case  may, 
within  reasonable  limits,  put  his  case  hypothetically,  as  he  claims  it  to  have 
been  proved^  and  take  the  ojnnion  of  the  witness  thereon. 
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APPEAL  from  the  Fountain  Circuit  Court. 

WoRDEN,  C.  J. — This  was  an  action  by  the  appellant 
against  the  appellee  to  recover  damages  for  the  alleged  neg- 
ligent and  unskilful  treatment,  by  the  defendant,  as  a  physi- 
cian and  surgeon,  of  the  plaintiff's  arm  and  hand,  which  had 
been  crushed  and  lacerated,  and  some  of  the  bones  of  which 
had  been  broken,  by  the  cylinder  of  a  threshing  machine. 
The  defendant  pleaded,  amongst  other  things,  a  counter 
claim  for  his  services  in  the  treatment  of  the  plaintiff's 
wound.  No  question  arises  in  the  cause  on  the  pleadings. 
Issue,  trial,  verdict,  and  judgment  for  the  defendant  on  his 
counter  claim,  tlie  plaintiff  having  unsuccessfully  moved  for 
a  new  trial  on  the  ground  of  the  admission  of  the  improper 
evidence  hereinafter  stated. 

On  the  trial  there  was  an  apparent,  if  not  ^  real,  conflict 
in  the  evidence  in  respect  to  the  mode  of  the  treatment  of 
the  plaintiff's  limb  by  the  defendant,  and  especially  in  respect 
to  the  question  whether  or  not  splints  were  used  in  the 
treatment.  Whether  splints  were  used  was  one  of  the  con- 
troverted questions  in  the  cause,  and  tliere  was  testimony 
given  as  to  the  propriety  of  their  use  in  such  case. 

It  appears  by  a  bill  of  exceptions,  that  after  all  the  evi- 
dence as  to  the  facts  alleged  in  the  respective,  pleadings  had 
been  given,  the  defendant  introduced  and  examined  several 
medical  witnesses  as  experts,  and  propounded  to  them,  sev- 
erally, the  following  questions:  First.  "Have  you  heard 
the  evidence  in  this  case  ?"  This  question  being  answered 
affirmatively,  it  was  asked:  Second.  "From  your  under- 
standing of  the  nature,  extent,  and  character  of  the  wound 
and  fractures  upon  the  hand,  wrist,  and  forearm  of  the  plain- 
tiff, and  the  treatment  thereof,  as  disclosed  by  the  evidence 
in  this  case,  state  whether  or  not  the  defendant  treated  the 
same  with  ordinary  skill  and  care. "  The  plaintiff  objected 
severally  to  the  witnesses'  answering  the  second  question, 
and  properly  pointed  out  his  objection;  but  the  objection 
was  overruled,  and  exception  taken.    The  witnesses  answered 
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severally,  and  the  most  of  them  expressed  opinions  favor- 
able to  the  defendant. 

We  think  it  clear  that  the  court  erred  in  admitting  the 
evidence  objected  to.  We  have  seen  that  there  was  a  mate-, 
rial  conflict  in  the  evidence  as  to  the  mode  of  treatment,  and 
yet  the  witnesses  were  asked  to  give  an  opinion  upon  that 
treatment  as  disclosed  by  the  evidence  in  the  case.  Before 
the  witnesses  could  give  an  intelligent  answer,  they  would 
have  to  determine  what  the  treatment  was,  as  disclosed  by 
the  evidence.  In  other  words,  they  would  have  to  settle 
upon  some  theory  which  they  regarded  as  established  by  the 
evidence,  and  then  give  their  opinion  upon  the  treatment 
thus  assumed  to  have  been  pursued.  But  the  jury  might 
have  come  to  a  conclusion  the  opposite  of  that  of  the  wit- 
nesses whose  opinions  were  sought.  The  jury  may  have 
concluded  from  the  evidence  that  a  course  of  treatment  was 
pursued  entirely  different  from  that  assumed  to  have  been 
pursued,  on  which  opinions  were  elicited.  It  is,  perhaps, 
superfluous  to  say  that  the  jury,  and  not  the  physicians,  were 
to  determine  what  course  of  treatment  was  actually  pur- 
sued. 

Whatever  may  be  the  rule  in  cases  where  there  is  no  dis- 
pute as  to  the  facts- in  relation  to  which  an  opinion  is  sought, 
in  cases  like  the  present,  the  facts  being  disputed  and  in 
controversy,  it  is  clearly  incompetent  to  ask  an  opinion  based 
upon  the  conclusion  of  the  witness  as  to  the  facts,  i  Greenl. 
Ev.,  sec.  440. 

The  party  seeking  an  opinion  in  such  case  may,  within 
reasonable  limits,  put  his  case  hypothetically  as  he  claims  it 
to  have  been  proved,  and  take  the  opinion  of  the  witness 
thereon,  leaving  the  jury,  of  course,  to  determine  whether 
the  hypothetical  case  put  is  the  real  one  proved. 

There  was  some  other  evidence  given  of  a  similar  char- 
acter, which  it  is  unnecessary  to  notice  specially.  For  the 
error  in  the  admission  of  the  evidence,  the  judgment  will 
liave  to  be  reversed. 
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The  judgment  below  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 
T.  F.  Davidson,  for  appellant 
%  M,  Butler,  for  appellee. 


••■^ 


Rardin  v.  Walpole. 

Mortgage. — Subn^gaiion* — Redemption, —  Voluntary  Pigment. — ^A.  mortgaged 
certain  land  to  the  State,  and  subsequently  sold  a  part  of  the  land  to  B., 
who  assumed  the  mortgage.  A.  sold  another  portion  to  C,  who  subse- 
quently sold  to  D.  with  warranty,  and  D.  applied  the  last  payment  due  for 
purchase-money  to  discharge  the  mortgage, which  B.  had  failed  to  dischaige, 
B.  having  conveyed  the  land  to  E.,  who  had  notice  of  the  facts. 

Heid,  that  C  was  entitled  to  enforce  the  payment  of  the  lien  against  the  land 
of  E.|  who,  at  the  commencement  of  suit  therefor,  was  indebted  to  B.  for 
purchase-money,  in  a  sum  greater  than  that  paid  by  D.  to  the  State  on  the  mort- 
gage; C  having,  in  effect,  redeemed  the  land  and  become  subrogated  to  the 
right  of  D.,  who  had  been  substituted  in  the  place  of  the  State. 

Held,  also,  that  the  pccyment  by  D.  in  discharge  of  the  mortgage  was  not  a  vol- 
untary  payment. 

Judgment. — Motion  to  Modify* — A  personal  judgment  having  been  rendered 
against  B.,  it  was  held  that,  as  no  motion  was  made  to  modify  the  judgment, 
no  question  could  be  raised  thereon  in  the  Supreme  Court 

APPEAL  from  the  Hancock  Circuit  Court. 

BusKiRK,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant  and  several  others  to  enforce  an  equitable  lien 
against  certain  real  estate. 

Omitting  the  historical  account  contained  in  the  complaint, 
of  the  previous  transactions,  the  following  is  a  summary 
statement  of  the  relations  of  the  parties,  and  the  main  facts 
existing  at  the  commencement  of  the  action.  A  town  lot 
was  encumbered  by  a  mortgage  to  the  State  for  the  use  of 
the  university  fund,  in  the  sum  of  one  hundred  dollars,  and 
had  been  subsequently  sold  in  two  parcels.  The  one  was 
-owned  by  the  appellant,  Rardin,  who  had  assumed  the  pay- 
ment of  the  mortgage  as  a  part  of  the  consideration  of  his 
ipurchase;  <the  other  was  owned  by  James  M.  Morgan,  who 


r 
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had  purchased  and  received  a  Warranty  deed  from  the  ap- 
pellee, Mrs.  Walpole,  and  had  executed  to  her  his  notes  for 
a  pordoa  of  the  purchase-money. 

In  January,  1868,  Rardin  failing  to  pay  the  mortgage,  al- 
thou|^h  it  had  been  due  many  years,  and  Morgan's  last  pay- 
ment being  due  to  Mrs.  Walpole,  he  paid  to  the  State  of 
Indiana  the  mortgage  debt,  the  principal  being  one  hundred 
dollars,  and  the  interest  one  dollar  and  twenty  cents,  and 
daiffled  and  received  it  as  a  payment  of  an  equal  amount  of 
his  indebtedness  to  Mrs.  Walpole. 

A  short  time  before  the  commencement  of  the  action, 
Rardin  sold  and  conveyed  his  parcel  of  said  lot  to  John 
Sweitzer,  who  had  notice  of  the  mortgage  and  of  the  pay- 
ment thereof  by  Morgan,  of  the  agreement  of  Rardin  to 
pay  off  the  mortgage,  and  of  the  fact  that  Morgan  had  re- 
ceived a  credit  on  his  indebtedness  to  Mrs.  Walpole  for  the 
balance  due  on  the  purchase-money,  and  who,  at  the  com- 
mencement of  the  action,  was  indebted  to  Rardin  for  unpaid 
purchase4A(»iey  in  a  sum  greater  than  that  paid  by  Morgan 
to  the  State  on  said  mortgage. 

All  the  parties  derived  title  through  and  from  the  original 
mortgagor  by  successive  conveyances. 

This  action  was  brought  by  Mrs.  Walpole  to  recover  the 
amount  thus  paid  by  her  on  the  mortgage,  making  Rardin, 
Morgan,  and  Sweitzer  parties. 

Morgan  and  Sweitzer  were  defaulted.  Rardin  appeared 
and  demurred  to  the  complaint  The  demurrer  was  over- 
ruled, and  he  excepted, 

Rardin  then  answered  in  three  paragraphs,  to  the  second 
and  third  of  which  a  demurrer  was  sustained,  and  an  exception 
was  taken;  and  Rardin  refusing  to  amend,  and  having  with- 
drawn the  general  denial,  judgment  was  rendered  against 
Rardin,  and  a  decree  for  the  sale  of  that  portion  of  the  lot 
which  he  had  conveyed  to  Sweitzer. 

Rardin  alone  appeals,  and  assigns  for  error  the  overrul- 
ing of  the  demurrer  to  the  con^laint,  the  sustaining  of  it  to 
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the  answer,  and  the  rendering  of  a  personal  judgment 
against  him. 

Did  the  court  err  in  overruling  the  demurrer  to  the  com- 
plaint? It  is  urged  that  the  complaint  was  defective  and 
insufficient,  because  Mrs.  Walpole  never  owned  the  equity 
of  redemption  of  the  middle  division  of  the  lot,  and  had  no 
interest  in  either  portion  vof  the  lot  when  the  action  was 
brought,  and  because,  the  only  remedy  the  State  had  being 
/;/  renty  that  terminated  when  Rardin  conveyed  to  Sweitzer 
in  January,  1870. 

It  is  shown  by  the  complaint  that  Mrs.  Walpole  had 
owned  the  western  division  by  title  derived  from  the  orig- 
inal mortgagor,  had  conveyed  by  deed  of  warranty  to 
Morgan,  and  held  a  lien  upon  it  for  a  portion  of  the  pur- 
chase-money, on  which  the  original  mortgage  was  a  prior 
lien.  She  was  a  junior  incumbrancer,  by  virtue  of  her  ven- 
dor's lien,  and,  therefore,  had  the  right  of  redemption  at  the 
time  Morgan  made  the  payment  and  procured  the  credit 
against  her.  There  can  be  no  doubt  that  the  appellee  had 
the  right  to  pay  off  the  mortgage,  and  thus  remove  a  lien 
upon  the  property,  and  thus  protect  her  covenants  of  title. 
The  mortgage  being  a  lien  upon  the  property  owned  by 
Morgan,  and  constituting  a  cloud  upon  his  title,  he  had  the 
right  to  pay  off  the  mortgage,  and  set  off  the  same  on  his 
indebtedness  for  the  purchase-money.  He  having  relieved 
the  incumbrance,  and  required  the  appellee  to  repay  the 
sum  to  him,  she,  in  fact,  redeemed  the  property,  and  thereby 
became  subrogated  to  the  rights  of  Morgan,  who  had  been 
substituted  in  the  place  of  the  State  of  Indiana. 

The  doctrine  of  subrogation  or  substitution  extends  to  and 
embraces  the  personal  agreement  of  Rardin  to  pay  off  the 
mortgage.  See  2  Washb.  Real  Prop.  83,  86,  163,  193,  200; 
2  Story  Eq.  sees.  1023,  1232;  TJtompson  v.  Thompson,  4  Ohio 
St.  333;  Russell  V.  Pistor,  3  Selden,  171;  Thompson  v.  Ber- 
tram,  14  Iowa,  476 ;  Loomis  v.  Stuyvesant,  10  Paige,  490 ; 
La  Farge  v.  Herter,  11  Barb.  159;  Cheesebrough  v.  Millard, 
I  Johns,  Ch.  409;  Amory  v.  ReUly^  9  Ind.  490;  Lamb  v. 
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Donavatiy  19  Ind.  40;  Cwjj  v.  Truesdale,  28  Ind.  44;  i  Hil- 
liard  Real  Prop.  613, 645, 656;  2  id.  307,  327;  Averillv.  Tay- 
lofy  4  Seld.  44;  yohnson  v.  Zi«;&,  52  Barb.  396;  Pardee  v.  f^« 
i4«/&«f,  3  Baii>.  534;  Forbes  v.  Moffatt,  18  Vesey,  384;  3^- 
Cormick  v.  /nw«,  35  Pa.  St  11 1;  Mosier^s  Appeal,  56  Pa. 
St.  76;  Dixon  Subr.  73. 

It  is  alleged  in  the  complaint,  and  admitted  by  the  demur- 
rer, that  Sweitzer  purchased  with  notice,  and  still  was  indebted 
to  Rardin;  but  he  made  no  defence^  and  Rardin  cannot  make 
one  for  him. 

We  are  clearly  of  the  opinion  that  the  complaint  was 
good,  and  that  the  demurrer  was  correctly  overruled. 

We  are  next  to  inquire  whether  the  court  erred  in  sustain- 
ing the  demurrer  to  the  second  and  third  paragraphs  of  the 
answer.  These  paragraphs  were,  in  substance,  the  same. 
The  only  difference  being  that  in  the  third  paragraph  the 
facts  are  stated  with  greater  particularity,  but  the  legal  effect 
is  the  same.  In  these  paragraphs  the  appellant  admits  that 
James  Etter  owned  the  lot  in  controversy  in  1 836;  that  he 
mortgaged  the  same  to  the  State;  that  subsequently  he  sold 
the  lots  in  two  parcels;  that  he  became  the  owner  of  one 
parcel,  and  as  a  part  of  the  price  and  consideration  he  agreed 
to  pay  off  the  mortgage;  that  the  appellee  became  the 
owner  of  the  other  parcel;  that  she 'conveyed  by  warranty 
deed  to  Morgan ;  that  Morgan  paid  off  the  mortgage  to  the 
State,  and  deducted  the  amount  from  his  indebtedness  to  the 
appellee,  but  it  is  expressly  averred  that  when  he  made  the 
purchase,  and  agreed  to  pay  off  such  mortgage,  it  was 
agreed  between  him  and  his  vendor  that  he  was  not  to  pay 
such  mortgage  until  the  State  required  the  payment;  that 
the  State  never  required  the  payment;  that  he  had  paid  the 
interest  thereon;  that  Morgan  paid  and  satisfied  said  mort- 
gage without  the  knowledge  or  consent  of  this  defendant, 
and  against  his  express  wish,  and  over  his  objection;  and 
that  such  payment  was  a  voluntary  payment. 

The  counsel  for  the  appellant  attempted  to  sustain  the 
answer  on  the  ground  that  the  payment  made  by  Morgan 
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was  a  voluntary  pasonent,  and  that  no  right  of  ac±ion  was 
created  by  such  payment. 

It  is  well  settled  that  the  doctrine  applicable  to  voluntary 
payments  has  no  application  where  the  payment  is  made  to 
redeem  one's  land  from  a  mortgage  or  incumbrance.  2 
Washb.  Real  Prop.  196,  sec.  9;  Newell  v.  Hurlburty  z  Vt. 
351 ;  Piatt  V.  Squire y  5  Cush.  551 ;  Snawden  v.  Dunlavey,  1 1 
Pa.  St  522. 

We  are  of  opinion  that  no  error  was  committed  by  the 
court  in  sustaining  the  demurrer  to  the  answer.  It  is  insisted 
by  the  appellant  that  the  court  erred  in  rendering  a  personal 
judgment  against  him ;  but  no  motion  was  made  in  the  court 
below  to  set  aside  or  modify  the  judgment,  and  it  is  well 
settled  that  in  such  a  condition  of  the  record  no  question 
can  be  considered  in  this  court  Buell  v.  Slierman^  28  Ind. 
464;  Smith  V.  Dodds,  35  Ind.  452. 

The  judgment  is  affirmed,  witii  costs. 

•S.  C.  Chatnberlin,  B,  F.  Love,  and  B.  F,  Davis,  for  appel- 
lant 

W.  March  and  H.  y^  Dunbar,  for  appellee. 


The  Adams  Exh^ess  Co.  v.  Fendrick. 

ChSSilBSi,^~Negligence, — Contracts — ^A  carrier  of  goods  may  limit  by  contract 
his  extreme  common  law  liability  of  insiirer  against  Toss  by  casualties  of  river 
navigation  and  of  steam,  wbere  such  loss  does  not  arise  from,  or  is  not  contrib- 
uted to  by,  any  degree  of  negligence  of  tbe  carrier,  his  servants  or  i^^ents. 

APPEAL  from  the  Vanderburg  Circuit  Court. 

WoRDEN,  C  J. — ^The  appellee  sued  the  appellant,  alleging, 
in  substance,  in  his  complaint,  that  on,  etc.,  he  delivered  to 
the  company,  at  Evansville,  a  package  of  merchandise 
(cigars)  of  the  value  of  twenfy^xie  dollars  and  twenty-five 
cents,  to  be  transported  by  the  company  to  Columbus^  in 
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the  State  of  Kentucky,  and  to  be  there  delivered  to  F.  J. 
Coffee,  the  value  of  which  and  the  express  chai^^  to  be 
collected  on  delivery ;  and  that  he  took  from  the  company 
a  bill  of  lading,  which  is  made  a  part  of  the  complaint,  and 
stipulates,  amongst  other  things,  as  follows:  ''It  is  a  part 
of  the  consideration  of  this  contract,  and  it  is  agreed,  that 
the  said  express  company  are  forwarders  only,  and  are  not 
to  be  held  liable  or  responsible  for  any  loss  or  damage  to 
said  property  while  being  conveyed  by  the  carriers  to  whom 
the  same  may  be  by  said  express  company  entrusted,  or 
arising  from  the  dangers  of  railroad,  ocean  or  river  naviga- 
tion, steam,  fire  in  stores,  depots,  or  in  transit,  leakage, 
breakage,  or  from  any  cause  whatever,  unless  in  every  case 
the  same  be  proved  to  have  occurred  from  the  fraud  or  gross 
negligence  of  said  express  company  or  their  servants/' 
Averment  of  failure  to  deliver,  etc. 

The  defendant  filed  an  answer  of  two  paragraphs.  The 
second  was  the  general  denial.  The  first,  making  a  copy  of 
the  bill  of  lading  a  part  thereof,  alleges,  **  that  the  defendant 
received  said  merchandise  from  the  plaintiff,  agreeing  to 
forward  the  same  to  F.  J.  Cofiee,  Columbus,  Kentucky; 
that  the  said  express  company  placed  said  merchandise  on 
board  the  steamer  Phantom,  in  charge  of  a  messenger  in  the 
einplo)mient  of  said  defendant,  to  be  conveyed  to  the  said 
F.  J.  Coffee,  Columbus,  Kentucky;  that  while  said  mer- 
chandise was  on  board  said  steamer  Phantom,  and  was  being 
transported  as  aforesaid,  and  while  all  was  being  done  within 
a  reasonable  time  and  with  orditiary  care  and  diligence,  the 
said  steamer  Phantom  exploded  her  boiler  on  the  isth  of 
September,  1869,  and  the  said  merchandise  was  blown  over- 
board and  lost  in  the  waters  of  the  Ohio  river,  where  the 
same  was  destroyed*" 

A  demurrer  was  sustained  to  the  first  paragraph  of  the 
answer,  and  the  defendant  excepted.  Trial;  verdict  and 
judgment  for  the  plaintiff  for  the  value  of  the  goods.  On 
the  trial,  the  defendant  offered  evidence  of  the  matters  set  up 
in  the  first  paragraph  of  the  answer,  but  it  was  rejected. 
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The  only  question  we  need  to  consider  is  that  presented 
by  the  ruling  on  the  demurrer  to  the  first  paragraph  of  the 
answer.  It  will  be  seen  that  the  loss  is  alleged  to  have 
occurred  from  one  of  the  dangers  of  **  river  navigation,"  for 
which  it  was  stipulated  that  the  company  should  not  be 
liable. 

Doubtless,  at  common  law,  and  independently  of  any  con- 
tract to  the  contrary,  the  defendant,  as  a  common  carrier, 
would  have  been  liable  for  the  loss ;  a  common  carrier  being 
regarded  as  an  insurer  against  all  casualties  in  the  transpor- 
tation of  goods,  except  those  arising  from  the  act  of  God  or 
the  public  enemy.  But  the  great  current  of  authorities  has 
established  the  proposition,  that  a  common  carrier  may,  by 
•contract,  limit  the  extreme  liability  which  the  law  thus 
throws  upon  him.  In  the  case  of  TAe  Micltigany  etc.^ 
Railroad  Co.  v.  Heaton,  37  Ind.  448,  this  court  held  that 
a  common  carrier  might,  by  contract,  exclude  himself 
from  liability  for  a  loss  not  arising  from,  or  being  contributed 
to  by,  any  degree  of  negligence  on  the  part  of  the  carrier, 
his  servants  or  agents. 

Applying  the  doctrine  thus  established,  it  follows  that  the 
first  paragraph  of  the  answer  was  good.  It  shows  a  loss  of 
the  goods  arising  not  only  from  one  of  the  dangers  of  "  river 
navigation,"  but  from  the  danger  of  "steam."  For  such 
loss  it  was  expressly  stipulated  that  the  company  should  not 
be  liable.  This  portion  of  the  contract  is  valid,  though 
there  are  probably  other  stipulations  that  cannot  be  upheld. 

We  need  not  determine  whether,  in  such  case,  the  burthen 
of  proving  negligence  on  the  part  of  the  carrier  devolves 
upon  the  shipper  or  consignee,  or  whether  the  burthen  of 
disproving  it  devolves  upon  the  carrier.  The  paragraph  of 
the  answer  we  deem  good  on  either  theory,  inasmuch  as  it 
sets  up  the  loss  in  such  manner  as,  prima  facie^  at  least,  ex- 
cludes the  inference  of  any  negligence  on  the  part  of  the 
defendant 

We  are  of  opinion  that  the  court  erred  in  sustaining  the 
demurrer. 
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The  judgment  below  is  reversed,  with  costs. 
R.  A.  HUl,  B.  Hynes,    T.  A.  Hendricks,   O.  B.  Hord,  and 
A.  W,  Hendricks,  for  appellant 
A,  G.  Dennis,  for  appellee. 


The  Pittsburgh,  Cincinnati,  and  St.  Louis  Railway  Com- 
pany V.  Elliott. 

AsvEhLj—Si^reme  Cottrtj-^Parties. — ^Where  one  of  several  defendants  appeals 
to  the  Supreme  Court  without  serving  notice  of  appeal  upon  the  other  de- 
fendants, perhaps  the  appeal  should  be  dismissed. 

APPEAL  from  the  Howard  Circuit  Court. 

Downey,  J. — This  action  was  commenced  by  the  appellee 
against  the  appellant  and  the  Columbus,  Chicago,  and  Indi- 
ana Central  Railway  Co.,  to  recover  the  value  of  two  mules 
all^ed.to  have  been  killed  upon  the  Pittsburgh,  Cincinnati, 
<Ad  St  Louis  Railway,  Columbus,  Chicago,  and  Indiana 
Central  division.  Pan  Handle  route,  where  it  was  not  fenced. 

The  defendants  answered  by  general  denial.  There  was  a 
trial  by  jury,  and  a  verdict  for  the  plaintiff.  A  motion  for 
anew  trial  by  the  Pittsburgh,  Cincinnati,  and  St.  Louis  Rail- 
way Company,  for  the  reasons  that  the  verdict  was  not  sus- 
tained by  the  evidence,  and  was  contrary  to  law,  was  made 
and  overruled.  The  defendant.  The  Pittsburgh,  Cincinnati, 
and  St.  Louis  Railway  Company,  excepted,  and  filed  its  bill 
of  exceptions,  putting  the  evidence  in  the  record.  Final 
judgment  for  the  plaintiff!  The  Pittsburgh,  Cincinnati,  and 
St.  Louis  Railway  Company  appealed,  and  has  assigned  for 
error  the.  overruling  of  the  motion  for  a  new  trial.  The 
judgment  appears  to  have  been  rendered  against  two  cor- 
porations. Only  one  of  them  appeals,  and  perhaps  under 
2  C.  &  H.  270,  sec.  551,  the  appeal  should  be  dismissed  as 
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irregularly  taken ;  but  we  have  examined  the  evidence  in  the 
bill  of  exceptions,  and  are  of  the  opinion  that  it  was  suffi- 
cient to  sustain  the  verdict  of  the  jury,  and,  therefore,  the 
judgment  is  affirmed,  with  five  per  cent  damages. 

E.  Walker^  for  appellant. 

M.  Bell  and  A.  S,  Bell^  for  appellee. 


Kellogg  et  al.  z/.  Sxttherland. 

Plbading. — Amvfer,'~^Affidafirii,-^hxL  affidavit  csomot  serve  the  ptupose  of  an 

answer  in  abatement  or  in  bar. 
Evidence. — JudgmenU, — Rectfrds.-^h^  records  of  courts  canikot  be  proved 

by  affidavit. 

APPEAL  from  the  Cass  Common  Pleas. 

Pettit,  J. — ^Appellants  sued  the  appellee  for  goods  3old 
and  delivered,  and  proceeded  by  attachment.  The  defend^ 
ant,  on  being  ruled  to  answer,  filed  his  affidavit,  stating  that 
after  the  commencement  of  this  suit  the  plaintif&  had,  in  the 
U.  S.  District  Court  at  Indianapolis,  prosecuted  him  to  bank- 
ruptcy, and  had  proved  their  claim  against  him  in  that  pro- 
ceeding, and  on  the  affidavit,  moved  the  court  to  dismiss  this 
cause.  After  the  court  had  expressed  the  intention  to  sus- 
tain the  motion,  the  plaintiff  resisted,  and  moved  the  court 
for  leave  to  file  counter  affidavits ;  but  this  was  refused,  and 
the  court  dismissed  the  case  and  rendered  judgment  for 
costs  against  the  plaintifis.  On  the  same  day,  the  plaintiff 
filed  a  written  motion  to  reinstate  the  cause,  and  with  it 
filed  two  affidavits  directly  contradicting  the  defendant's  affi- 
davit, but  the  court  refused  to  reinstate  the  caude.  Both  of 
these  rulings  were  erroneous. 

The  records  of  courts  cannot  be  proved  by  affidavits;  nor 
can  an  affidavit  be  made  to  take  the  place  or  serve  the  pur- 
pose of  an  answer  in  abatement  or  in  bar. 
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The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
and  for  further  proceedings. 

^S".  7".  McCannell,  M.  Winfield^  and  W,  C.  Lamb,  for  ap- 
pellants. 

^-  Turpie  and  D.  P.  Baldwin,  for  appellee. 


Prather  v.  Zulauf. 


38    166 
IW     9B. 


T&ouissoRY  Note.— i7Wiffivy>.--Tbe  delivery  of  a  promissory  note  is  the  final       ^  ^ 
act  of  its  execution,  without  which  it  has  no  binding  force. 

%Kia^'—AUeraHon, — Prior  to  the  delivery  of  a  promissory  note,  an  alteration  by 
the  maker,  authorized  by  the  surety,  does  not  invalidate  it,  as  against  either 
surety  or  maker. 

^hiiSL—VmUd  States  Revenue  ^amp.-^A  promissory  note  is  valid  without  any 
United  States  revenue  stamp.  Even  were  a  stamp  essential,  if  one  should  be 
affixed  to  a  note,  and  the  note  subsequently,  but  before  delivery,  should  be  al- 
tered by  tbe  change  of  the  date  thereof,  no  second  stamp  would  be  necessary. 

APPEAL  from  the  Clark  Circuit  Court. 

Downey,  J. — ^Zulauf  sued  Prather  and  Nixon  on  a  prom- 

issoiy  note,  a  copy  of  which  was  filed  with  the  complaint. 

Nixon  made  default    Prather  pleaded  as  follows :  first,  a 

general  denial  of  each  and  every  allegation  in  the  complaint ; 

second,  that  he  never  signed  or  es^ecuted  the  note  sued  on, 

nor  did  he  authorize  or  direct  the  execution  of  the  same ; 

third,  that  no  consideration  whatever  moved  from  the  plain* 

tiff  to  him  for  the  execution  of  said  note,  and  that  he  only 

signed  the  sanie  as  the  surety  of  said  Nixon,  as  the  plaintiff 

knew;  that  the  note  was  first  dated  November  ist,  1868; 

that  it  was,  in  fact,  signed  by  him  on  the  3  ist  day  of  October, 

1868,  and  that  afterward,  and  after  the  execution  and  delivery 

of  said  note,  the  plaintiff  altered,  or  caused  the  same  to  be 

altered,  from  November  1st,  1868,  to  November  2d,  1868; 

that  after  said  alteration  was  made,  no  new  United  States 
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revenue  stamp  was  ever  affixed  to  or  cancelled  upon  said 
note,  but  the  revenue  stamp  which  now  appears  on  the  note 
is  the  same  which  was  affixed  to  said  note  and  had  been 
cancelled  before  said  alteration  was  made,  and  when  said 
note  was  executed  and  delivered;  wherefore,  etc.;  fourth, 
that  the  note  sued  on  herein  was  signed  by  him,  if  at  all,  on 
the  31st  day  of  October,  1868;  that  it  was  at  first  dated 
November  ist,  1868,  and  that  afterward,  and  after  the  execu- 
tion and  delivery  of  said  note,  the  date  of  the  same  was, 
without  his  knowledge  or  consent,  altered  to  November  2d, 
1868;  wherefore,  etc. 

The  second,  third,  and  fourth  paragraphs  of  the  answer 
were  verified  by  the  oath  of  the  defendant. 

The  plaintiff  replied  to  the  third  and  fourth  paragraphs  of 
the  answer,  that  it  was  true  that  the  note  sued  on  was  at 
first  dated  November  ist,  1868,  but  he  avers  that  the  first  day 
of  November,  1868,  was  the  first  day  of  the  week,  com- 
monly called  Sunday;  that  as  it  appeared  to  be  dated  on 
Sunday,  he  refused  to  receive  it,  or  to  loan  or  advance  any 
money  upon  it ;  that  thereupon,  and  before  the  said  note 
was  fully  executed  by  the  said  defendants,  or  either  of  them, 
by  the  delivery  thereof  to  the  plaintiff,  the  payee  of  said 
note,  and  before  the  plaintiff  had  loaned  or  advanced  any 
money  upon  the  same,  the  date  was  altered  to  November 
2d,  1868,  as  it  now  appears  on  the  face  of  said  note.  And, 
also,  he  says  that  every  affirmative  averment  in  the  said  par- 
agraphs of  said  answer,  and  each  of  them,  not  admitted 
herein  to  be  true,  he  specifically  denies,  and  particularly  that 
he  altered,  or  knowingly  caused  said  date  to  be  altered,  as 
alleged  in  said  paragraph. 

There  was  then  a  trial  of  the  cause  as  to  Prather,  and  an 
assessment  of  the  damages  as  to  Nixon,  by  the  court,  result- 
ing in  a  finding  for  the  plaintiff  for  the  amount  due  on  the 
note. 

Prather  moved  the  court  for  a  new  trial,  because  the  find- 
ing was  not  sustained  by  sufficient  evidence,  and  was  con- 
trary to  law.    This  motion  was  disallowed,  and  judgment 
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was  rendered  for  the  plaintiff.  The  defendant,  Prather,  ex- 
cepted to  the  overruling  of  the  motion  for  a  new  trial,  and 
put  the  evidence  in  the  record. 

The  only  error  assigned  is  the  overruling  of  the  motion 
for  a  new  trial. 

As  the  evidence  is  short,  we  will  set  it  out,  so  far  as  it  is 
material    Nixon,  testifying  for  the  plaintiff,  said : 

''That  is  my  signature  to  the  note,  and  that  is  the  signa- 
ture of  the  defendant  Prather;  this  note,  in  its  present  con- 
dition, was  delivered  to  Zulauf  just  as  it  is  now."  The  wit- 
ness, while  testifying,  held  the  note  sued  on  in  his  hand. 

The  plaintiff  then  offered  in  evidence  the  note  sued  on, 
to  the  introduction  of  which  defendant  Prather  objected,  for 
the  reason  that  its  execution  by  him  had  not  been  proved, 
but  the  court  overruled  the  objection  and  admitted  the  note 
in  evidence,  and  Prather  excepted.  The  note  so  introduced 
was  read  in  evidence,  and  is  as  follows : 

"On  or  before  the  1st  day  of  January,  1870,  for  value  re- 
ceived, we,  or  either  of  us,  promise  to  pay  to  John  Zulauf, 
or  order,  five  hundred  dollars  (^500),  with  interest  at  the 
rate  of  ten  per  cent  per  annum,  and  without  any  relief  or 
benefit  from  the  valuation  or  appraisement  laws  of  Indiana. 

"  Cyrus  T.  Nixon, 
"Thos.  W.  Prather. 
"Jeffersonville,  Ind.,  November  2d,  1868." 
On  cross  examination,  Nixon  testified:    "This  note  is 
ttie  same  as  it  was  originally,  with  one  exception,  the  change 
of  November  ist  to  November  2d.    Zulauf  refused  to  re- 
ceive it,  because  it  was  dated  on  Sunday.    This  refusal  was 
^t  his  own  house.     It  had  not  been  delivered  to  him  then. 
He  saw  it  as  soon  as  it  was  handed  to  him  on  Saturday, 
October  31st,  1868,  and  the  note  was  delivered  to  Mr.  Zulauf 
^e  same  day.    When  offered  to  Zulauf  it  was  signed  by 
Prather,  and  was  dated  November  ist,  1868,  though  signed 
on  Saturday.    The  cancellation  on  the  stamp  which  is  on 
the  note  is  of  the  date  of  November  ist,  1868,  and  was  made 
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by  mCi  I  think.  I  cannot  say  whether  the  stamp  was  there 
when  Prather  and  I  signed  it,  or  when  I  delivered  it  to 
Zulauf.  I  think  I  cancelled  the  stamp  as  of  November  ist, 
1 868.  The  stamp  now  on  the  note  is  the  same  stamp  that 
was  on  it  originally,  before  the  alteration  of  date  was  made. 
I  made  the  cancdlation  before  delivering  the  note.  Prather 
wasn't  present  then.  It  was  made  at  Zulauf 's  bouse.  The 
note  was  signed  by  Prather  at  Schuler's  store  in  Jeffersonr 
ville.  He  (Prather)  was  surety  on  the  note.  The  money 
realized  from  the  note  was  for  my  benefit  He  was  my 
surety.  The  money  was  paid  to  me  on  October  31st,  i868. 
I  had  arranged  with  Zulauf  to  get  five  hundred  dollars  at 
fourteen  months,  on  my  note,  with  Prather  as  surety.  He 
was  to  discount  such  a  note,  and  I  calculated  from  November 
1st,  1868,  fourteen  months.  The  alteration  was  made  at  my 
own  request  Prather  was  not  there,  but  I  was  authorized 
to  make  the  alteration.  Prather  had  agreed  to  endorse  my 
note  at  fourteen  months  for  five  hundred  dollars,  and  he 
knew  Zulauf  was  to  discount  it  I  had,  without  thinking, 
dated  it  on  Sunday,  and  when  Zulauf  objected,  I  was 
authorized  to  change  it  Prather  afterward  knew  I  had 
made  the  change,  and  offered  to  give  me  the  five  hundred 
dollars  for  my  influence  in  getting  him  the  nomination  to  a 
certain  ofiice.  I  do  not  recollect  that  anything  was  said  to 
Prather  about  it  until  afterward.  I  made  the  alteration  in 
Zulauf 's  presence,  Prather  being  absent  The  money  was 
not  paid  to  me  until  the  alteration  was  made  and  the  note 
delivered.  There  was  no  arrangement  for  Prather  to  pay  a 
part  of  the  note.  November  1st,  1868,  was  Sunday.  I 
wrote  the  body  of  the  note  either  here  (Charlestown)  or  at 
Jeffersonville.  Prather  signed  it  at  Schuler's  store.  He 
knew  that  I  wanted  five  hundred  dollars,  and  he  knew  that 
Zulauf  was  to  discount  the  note,  and  he  endorsed  it  for  that 
purpose." 

Zulauf,  testifying  for  himself,  said :  ''The  note  sued  on 
is  in  the  same  condition  now  as  when  I  received  it  No 
alteration  has  been  made  in  it  since  he  delivered  it  to  me. 
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■  '■  ^^^~^  ■■  ■  — ^— ^^ 

I  refused  to  take  the  note  from  Nixon  at  first,  because  dated 
on  Sunday.  I  went  home  to  dine,  and  Nixon  came  there 
with  it,  and  said  he  could  change  it  so  as  to  make  a  2  out 
of  it,  so  that  it  would  be  all  right.  The  same  stamp  is  on  it 
now  as  when  it  was  first  brought  to  me,  when  I  got  it." 

On  cross  examination,  he  said :  ''  I  did  not  see  Prather 
when  the  change  was  made.  I  did  not  want  to  see  him. 
His  name  was  just  as  good  as  gold.  The  note  was  altered 
in  my  house." 

On  re-examination,  he  said :    "  The  next  day  after  that, 
Monday,  I  told  Prather  that  I  had  paid  the  money  on  it  to 
Nixon,  and  asked  him,  was  it  right?    I  told  him  that  an 
alteration  in  the  note  was  necessary.    I  can't  say  exactly 
what  he  said.    I  think  I  told  him  that  it  was  dated  on  Sun- 
day.   I  did  not  show  him  the  note  at  the  time.    I  told  him 
the  date  had  been  changed  from  November  ist  to  November 
2d.    He  nodded  his  head,  and  said,  'AH  right.'     He  looked 
as  a  Metihodist  looks — ^holy  and   sanctified.     Nixon  is  a 
heathen;  he  belongs  to  the  big  church." 
This  was  all  the  evidence. 

Two  objections  are  urged  against  the  judgment  of  the 
circuit  court;  first,  that  the  note  was  not  restamped;  and 
second,  that  it  was  rendered  invalid  as  against  the  appellant 
on  account  of  an  unauthorized  alteration  of  it  after  its  de- 
livery. 
We  are  of  opinion  that  neither  objection  is  well  taken. 
The  want  of  a  stamp  on  the  note  did  not  render  it  invalid, 
even  although  it  had  not  been  stamped  at  all.     Smith  v. 
HufUer^  33  Ind.  io6;  Wallace  v.  Cravens^  34  Ind.  534.     But 
if  a  stamp  had  been  essential,  no  second  stamp  is  necessary 
when,  as  in  this  case,  the  alteration  is  made  while  the  trans- 
action is  in  fieri.     Webber  v.  Haddocks^  3  Camp,  i ;   Wright 
V.  Inskaw^  I  Dowl.  P.  C  (n.  s.)  802. 

Upon  the  question  whether  the  note  was  rendered  invalid 
on  account  of  the  alteration,  we  are  of  the  opinion  that  the 
decision  of  the  circuit  court  was  correct  As  the  note  was 
Payable  at  a  fixed  date  in  the  future,  and  not  in  a  certain 
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time  after  its  date,  the  change  of  its  date  would  not  afiect, 
in  any  way,  the  time  when  it  would  mature.  But  as  it  was 
to  bear  interest  from  date,  perhaps  a  change  in  its  date, 
without  the  consent  of  the  appellant,  would,  in  this  view, 
be  a  material  alteration.  The  change  which  was  made  was, 
however,  by  shortening  the  time  during  which  the  note  was 
to  run,  and  thus  make  the  amount  of  the  interest  less.  But 
it  would  be  a  question  whether  even  the  unauthorized  change 
in  this  would  not  discharge  the  party.  He  had  a  right  to 
stand  by  the  contract  which  he  had  made,  and  no  other 
could  be  made  for  him,  even  although  it  might  be  supposed 
to  be  more  favorable  to  him.  But  in  this  case,  the  delivery 
of  the  note  to  Zulauf  before  the  change  in  the  date  is  not 
shown.  In  fact,  the  contrary,  is  shown.  The  delivery  of  a 
note  is  the  final  act  of  execution,  and  the  note  has  no  bind- 
ing force  until  it  has  been  delivered,  Ketcham  v.  New  Al- 
bany^ etc.f  Railroad  Company ^  7  Ind.  391.  But  we  think  the 
circuit  court  might,  under  the  circumstances,  very  well  have 
concluded  that  Prather  authorized  the  change  which  was 
made.  Nixon  says  he  had  authority  to  make  the  change. 
Zulauf  says  Prather,  when  told  of  the  alteration,  said, ''  All 
right."    Prather  did  not  deny  this. 

The  judgment  is  affirmed,  with  ten  per  cent  damages  and 
costs. 

y,  H.  Stotsenburgi  T,  M.  Brown^  y.  G.  Howard,  and  y. 
F,  Read,  for  appellant. 

G.  V.  Howk  and  W.  W.  Tuley,  for  appellee. 


Leach  v.  Lewis  et  al. 

Practice. — Answer, — Demurrer, — ^Where  the  plaintiff  demurs  to  several  poni- 
grapBs  of  an  answer,  and  his  demnner  is  ovemled,  and  he  abides  by  his 
demunrer  and  refuses  to  reply,  the  judgment  will  be  afltoied  on  appeal,  if 
either  paragraph  of  the  answer  be  sufficient 
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Promissory  Note. — Executor. — Revocation  of  Letters, — ^In  an  action  by  A*, 
as  executor  of  the  estate  of  B.,  on  a  promissoiy  note  payable  to  A.,  descri- 
bing him  as  executor,  etc.,  an  answer  alleging  that  the  notes  belonged  to  the 
estate,  and  that  his  letters  testamentary  have  been  revoked,  is  good. 

APPEAL  from  the  Hendricks  Circuit  Court 
WoRDEN,  C.  J. — ^This  was  an  action  by  the  appellant  as 
"executor  of  the  estate  of  Frederick  Prebster,  deceased/.' 
against  the  appellees,  on  the  following  promissory  note. 

"<6o.2S.  April  22d,  1870. 

"Nine  months  after  date,  we,  or  either  of  us,  promise  to 
pay  to  Elias  Leach,  executor  of  the  estate  of  Frederick 
Prebster,  deceased^  or  order,  the  sum  of  sixty  dollars  and 
twenty-five  cents,  without  any  relief  from  valuation  or  ap- 
praisement laws. 

[Signed:]  "W.  D.  Lewis, 

"Benjamin  S.  Griffith." 

The  defendants  answered  in  two  paragraphs,  to  which 
demurrers  were  filed  for  the  want  of  sufficient  fiicts,  etc. 
The  demurrers  were  overruled,  and  the  plaintiff  declining  to 
reply,  judgment  was  rendered  against  him.  It  is  obvious 
that  if  either  paragraph  of  answer  was  good  the  judgment 
must  be  affirmed,  inasmuch  as  one  valid  ground  of  defence 
is  as  effectual  as  more.  The  first  paragraph  of  the  answer 
alleges,  in  substance,  that  since  the  making  of  the  note  the 
will  of  Prebster  has  been  set  aside  because  of  its  undue 
execution,  etc.,  and  the  plaintiff's  letters  testamentary  revoked 
by  the  court  of  common  pleas  of  said  county  of  Hendricks; 
and  that  the  note  sued  on  is  the  property  of  the  estate  of 
said  Prebster,  and  not  the  property  of  the  plaintiff. 

The  appellant  insists  that  the  words  "executor,"  etc.,  in 
the  note,  should  be  regarded  merely  as  descriptive  of  his 
person,  and  that  he  should  be  allowed  to  maintain  an  action 
thereon  in  his  own  right.  Doubtless  if  the  consideration  of 
the  note  was  such  that  the  money  due  thereon  would  belong 
to  the  plaintiff  in  his  own  right,  and  not  in  his  fiduciary 
capacity,  he  might  maintain  an  action  thereon  personally,. 
Vol.  XXXVIIL— i  i 
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and  the  words  indicated  might  be  regarded  as  descriptive  of 
the  individual.  Speeltnan  v.  Culbertson,  15  Ind.  441.  But 
no  such  case  is  made  by  the  pleadings. 

The  note  being  payable  to  the  plaintiff  in  his  fiduciary 
capacity,  it  is  to  be  presumed,  in  the  absence  of  any  show- 
ing to  the  contrary,  that  the  money  was  to  be  due  him  in 
that  capacity,  and  not  in  his  own  individual  right  Besides 
this,  the  answer  avers  that  the  note  is  the  property  of  the 
estate. 

The  will  being  set  aside  and  the  plaintifTs  letters  testa- 
mentary being  revoked,  he  has  no  right  to  bring  an  action 
on  the  note.  The  right  of  action  devolves  upon  the  admin- 
istrator de  bonis  nan  who  has  been  or  may  be  appointed 
2  G.  &  H.  488,  sec.  16. 

The  answer  in  question  was  good,  and  no  error  was  com- 
mitted in  overruling  the  demurrer  to  it.  This  view  renders 
it  unnecessary  that  we  should  pursue  the  cause  further  and 
pass  upon  the  validity  of  the  second  paragraph  of  the  an- 
swer. The  judgment  must  be  affirmed  whether  the  second 
paragraph  be  held  good  or  bad. 

The  judment  below  is  affirmed,  with  costs. 

C  C.  Nave  and  —  Nave,  for  appellant. 


HLkCEf  Executrix,  v.  Jackson. 

38    168l 

160  2S9t         CONTBACT. —  SubUoMtioi  Compliance. — Parol  Evidence,-^K  daim  was  filed 

38    162  against  an  estate  upon  the  following  contract :      "  Peter  Lm^fl&is  ▼.  Ankny 

fi67    276  Hedson.    Partition.    I  have  a  contingent  fee  in  this  case,  to  be  paid  in  land 

by  said  Longlois  in  a  recoveiy  agunst  Hedson.  Now,  if  that  fee  amounts  to 
one  hundred  acres  of  land,  Alvenias  Jackson,  for  his  services  in  a  compro- 
mise between  said  parties,  is  to  have  twenty-five  acres  of  it ;  but  if  it  only 
amounts  to  seventy*five  acres,  then  he  is  to  have  ten  acres,  or  its  equivalent  in 
money.   Witness  my  signature,  this  i  ith  day  of  May,  1867.    Daiosl  Macb." 
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The  compromise  had  been  already  effected,  and  the  services  performed  by  the 
plaintifil  Jackson,  but  it  had  been  represented  to  him  by  Mace  that  the  land 
aisoDnted  to  three  hundred  acres,  and  of  that  number  Mace  was  to  receive 
ceventy-five  acres,  and  he  hoped  to  change  the  compromise  so  as  to  receive 
one  Hundred  acres.  In  this,  however,  he  failed.  Mace  actually  received  onc- 
foQith  of  two  hundred  and  <dghty>eight  acres. 

^df  tbat  there  had  been  a  substantial  compliance  with  the  terms  of  the  con- 
tnct,  and  the  plaintiff  was  entitled  to  recover  the  value  of  ten  acres  of  the 
land. 

&ld,  also^  that  parol  evidence  was  admisdble  to  give  effect  to  the  written  in- 
stnnneBl^  by  applying  it  to  the  subject-matter  and  proving  the  circumstances 
nnder  which  it  was  made. 

APPEAL  from  the  Uppecanoe  Common  Pleas. 

BusKiRK,  J. — Jackson,  the  appellee,  filed  in  the  court  be- 
low his  amended  claim,  verified  by  affidavit,  against  the 
estate  of  Daniel  Mace,  in  these  words : 

"The  plaintii]^  Alvemas  Jackson,  by  way  of  amendment 
to  his  cladm,  says  that  the  estate  of  Daniel  Mace,  deceased, 
is  indebted  to  him  as  follows:  He  says  that  on  the  eleventh 
day  of  May,  1867,  Daniel  Mace,  then  in  life,  executed  and 
delivered  to  the  claimant  a  certain  written  agreement,  in  the 
words  and  figures  as  follows: 

"  'PeUr  Longlois  v.  Antony  Hedson.  Partition.  I  have  a 
contingent  fee  in  this  case,  to  be  paid  in  land  by  said  Long- 
lois, in  a  recovery  against  Hedson.  Now,  if  that  fee 
amounts  to  one  hundred  acres  of  land,  Alvernas  Jackson, 
for  his  services  in  a  compromise  between  said  parties,  is  to 
have  twenty-five  acres  of  it;  but  if  it  only  amounts  to  sev- 
enty-five acres,  then  he  is  to  have  ten  acres  or  its  equivalent 
in  money. 

"  'Witness  my  signature,  this  nth  day  of  May,  1867. 

(Stamp.)  *"  Daniel  Mace.' 

"That,  as  appears  from  the  said  agreement,  this  claimant 
was  to  have,  in  case  the  fee  of  the  said  Mace  amounted:  to  sev- 
enty-five acres  of  land,  ten  acres  of  it,  or  its  equivalent  in 
money.  He  further  says  that  it  was  represented  to  him  by 
the  said  Mace  that  he,  the  said  Mace,  was  to  have  one-half 
of  the  land  recovered  by  the  said  Longlois  of  the  said 
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Hedson.     He  further  says  that  a  compromise  had  been  ef- 
fected between  the  said  Longlois  and  Hedson^  which  was 
reduced  to  writing  by  the  parties  on  the  9th  day  of  May,  A. 
D.,  1867,  two  days  previous  to  the  execution  of  the  said 
agreement,  by  the  terms  of  which  the  said  Longlois  was  to 
have  the  equal  one-half  part  of  the  lands  in  controversy;  and 
that  the  said  Mace  represented  to  this  claimant  that  the  en- 
tire amount  of  lands  in  controversy  was  three  hundred  acres. 
This  claimant  says  that  it  was  for  services  rendered  in  effect- 
ing the  said  compromise  between  the  said  Longlois  and 
Hedson,  and  in  which  the  said  Mace  was  interested  to  the 
amount  of  one-half  of  the  land  so  secured  to  the   said 
Longlois;  that  he  was  to  have  ten  acres  of  said  land,  or  its 
equivalent  in  money,  and  that  the  promise  in  said  agree- 
ment, that  if  the  fee  of  the  said  Mace  amounted  to  sev- 
enty-five acres^   the  claimant  was  to  have  ten  acres    of 
it,  or  its  equivalent  in  money,  referred  wholly  to  a  compro- 
mise already  effected,  and  to  services  already  rendered.     He 
further  says  that  the  promise,  that  if  the  fee  amounted  to 
one  hundred  acres,  the  claimant  was  to  have  twenty-five 
acres,  referred  to  a  change  which  said  Mace  hoped  to  eflect 
in  the  terms  of  the  compromise,  but  which  change  was  never 
effected.     He  further  says  that  the  above  mentioned  com- 
promise between  the  said  Longlois  and  Hedson  was  carried 
into  effect,  and  that  commissioners  were  appointed  by  the 
circuit  court  of  this,  Tippecanoe,  county,  who  made  partition 
of  the  lands  in  controversy  in  accordance  with  the  terms  of 
the  said  compromise,  which  said  compromise  and  proceed- 
ings more  fully  appear  in  order-book  No.  28,  page  461,  of 
the  records  of  said  court,  to  which  reference  is  made.     He 
further  says  that  the  said  Daniel  Mace  died  testate,  bequeath- 
ing all  his  property,  real  and  personal,  to  his  wife,  Mary  Mace, 
excepting  that  at  her  death  his  homestead  (which  was  no 
part  of  the  property  in  controversy)  was  to  become  the 
property  of  his  son  Thomas.    He  further  says  that  subse- 
quently to  the  death  of  the  said  Daniel,  and  after  the  por- 
tion of  the  said  lands  had  been  set  off  to  the  said  Longlois^ 
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as  aforesaid,  the  said  Mary  filed  her  petition  to  be  made  a 
party  to  the  proceedings  in  said  cause,  to  which  petition  the 
saidLonglois  entered  his  appearance;  and  that  in  accord- 
ance with  the  prayer  of  her  petition,  an  equal  one-half  part 
of  the  land  which  had  been  set  ofT  to  said  Longlois  was 
set  off  to  the  said  Mary,  and  a  commissioner  was  appointed 
to  make  deeds;  which  facts  more  fully  appear  by  reference 
to  the  same  book,  page  466  and  following  pages.  Which 
commissioner  made  and  reported  deeds  for  the  partition  of 
said  lands  to  the  said  Longlois  and  to  the  said  Mary,  in  ac- 
cordance with  the  order  and  decree  of  said  court.  See  orders 
book  of  said  court.  No.  29,  page  180.  The  said  claimant, 
therefore,  says  that  the  said  fee  of  seventy-five  acres  has 
been  paid  either  to  the  said  Mace,  or  those  claiming  under 
him,  except  that  there  was  an  error  in  the  representation  of 
the  said  Mace  as  to  the  amount  of  the  said  land,  of  which 
he,  the  said  Mace,  was  to  receive  the  one-fourth  part,  there 
being  in  fact  (as  claimant  believes)  about  two  hundred 
and  eighty-eight  acres  of  said  land.  He  further  says  that 
he  has  never  received  anything  on  account  of  this  claim, 
either  in  money  or  in  land,  though  he  demanded  payment 
after  the  land  was  set  apart  as  aforesaid  to  the  said  Mary, 
and  before  filing  this  claim.  He  further  says  that  the  equiv- 
alent in  money  to  the  share  in  said  land  to  be  paid  this 
claimant  is  two  thousand  dollars,  and  he  asks  an  allowance 
for  this  amount" 

To  this  claim  the  appellant  demurred.  The  demurrer  was 
overruled,  and  an  exception  was  taken.  The  appellant  then 
answered  by  the  general  denial.  By  the  agreement  of  the 
parties  the  cause  was  submitted  to  the  court  for  trial,  and 
resulted  in  a  finding  for  the  plaintiff  in  the  sum  of  eleven  hun- 
dred and  sixty  dollars. 

The  court,  over  a  motion  for  a  new  trial,  rendered  judg- 
ment on  the  finding. 

Two  errors  are  assigned  by  the  appellant;  first,  that  the 
court  erred  in  overruling  the  demurrer  to  the  complaint; 
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second^  that  the  court  erred  in  overruling  the  motion  for  a 
new  trial. 

Two  objections  are  urged  to  the  complaint;  first,  that  the 
written  contract  or  agreement  to  pay  the  appellee  was  con- 
tingent and  not  absolute ;  that  it  was  necessary  to  aver  that 
Mace  had  either  received  one  hundred  acres  or  seventy-five 
acres  for  his  fee;  and  that  the  appellee  was  not  entitled  to 
receive  anything  under  the  contract,  unless  it  was  shown 
that  Mace  had  either  received  one  hundred  or  seventy-five 
acres.  It  is  averred  in  the  claim  that  the  compromise  had 
been  effected  when  the  agreement  was  made;  that  at  the 
time  the  agreement  was  made,  it  was  supposed  that  there 
were  three  hundred  acres  of  land  in  controversy;  that  by 
the  terms  of  Mace's  contract  with  Longlois,  he  was  to  re- 
ceive one-half  of  all  the  land  that  was  recovered  in  said 
action  by  Longlois;  that  by  the  terms  of  the  compromise 
then  agreed  upon,  Longlois  was  to  recover  one-half  of  the 
land;  that  Mace  had  a  hope  that  a  change  could  be  effected 
in  said  compromise,  by  which  Longlois  was  to  receive  two- 
thirds  of  the  land,  but  that  such  change  was  never  effected; 
that  there  was  less  than  three  hundred  acres  of  land  in  con- 
troversy, and  that  Mary  Mace,  as  devisee  of  her  husband, 
Daniel  Mace,  had,  subsequent  to  his  death,  actually  received, 
in  value,  one-half  of  the  land  recovered  by  the  said  Longlois. 

We  are  of  the  opinion  that  the  facts  stated  in  the  claim 
show  that  there  has  been  a  substantial  compliance  with  the 
terms  of  the  said  contract. 

It  is,  in  the  next  place,  maintained  by  the  appellant,  that 
the  claim  was  defective  as  a  cause  of  action,  because  it  was 
based  partly  upon  the  written  contract,  and  partly  upon  oral 
representations  made  at  the  time  the  contract  was  executed. 

We  recognize  the  rule  that  parol  evidence  is  not  admissi- 
ble to  vary,  contradict,  add  to,  or  take  from,  a  written  instru- 
ment; but  the  rule  is  equally  as  firmly  established,  and 
strongly  sustained  by  authority  and  on  principle,  that  parol 
evidence  is  admissible  to  give  cfiect  to  a  written  instrument, 
by  appljdng  it  to  the  subject-matter,  by  proving  the  circusn- 


NOVEMBER  TERM,  1871.  167 

Mace,  'Executrix,  v.  Jackson. 

stances  under  which  it  was  made;  and  where  there  are 
equivocal  expressions  used  in  a  written  instrument,  parol 
evidence  is  admissible  to  show  in  what  sense  they  were  used 
by  the  parties.  The  EvansinUe,  eU.,  R,  R.  Co.  v.  Shearer,  lo 
Ind.244;  Bradley  v.  The  Washin^on,  eU.,. Company,  13  Pet. 
89;  3  Stark,  Ev.  102 1 ;  i  GreenL  Ev.  325. 

We  are  of  the  opinion  that  the  parol  allegations  contained 
in  the  claim  were  not  intended  to  vary,  contradict,  add  to,  or 
take  from,  the  written  instrument,  but  to  give  effect  to  the 
instrument,  by  showing  what  was  intended  and  understood 
hy  the  parties  when  they  spoke  of  one  hundred  acres  and 
seventy-five  acres,  by  proving  the  circumstances  under  which 
&e  contract  was  made. 

In  our  opinion,  the  court  committed  no  error  in  overruling 
the  demurrer  to  the  cause  of  action.  Much  less  strictness 
is  required  in  a  claim  filed  against  an  estate  than  in  an 
ordinary  complaint. 

We  are  next  asked  to  reverse  the  case  on  the  weight  of 
the  evidence.  We  think  the  evidence  fully  sustained  the 
finding,  and  would  have  justified  a  finding  for  a  much  larger 
sqm.  The  witnesses  all  agreed  that  the  land  set  apart  to 
Looglois  was  worth  at  least  two  hundred  and  fifty  dollars 
per  acre.  The  appellee  was  entitled,  under  the  contract,  to 
ten  acres,  or  its  equivalent  in  value.  According  to  the  evi- 
dence, the  equivalent  of  ten  acres  was  twenty-five  hundred 
dollars.  We  do  not  know  upon  what  basis  the  court  below 
rendered  its  finding,  but  we  shall  presume  that  the  finding 
was  correct  We  are  quite  well  satisfied  that  the  appellant 
has  no  just  cause  to  complain  of  the  amount  of  the  finding. 

The  judgment  is  affirmed,  with  costs. 

ff.  W.  Chase  and  y.  A.  WUstach^  for  appellant 

H.  F.  BlodgeU,  for  appellee. 
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Cole  v.  Burris. 

Assignment  of  Error. — Motion  for  New  Trial, — ^Whcre  the  overruling  of  a 
motion  for  a  new  trial  is  not  assigned  as  error,  questions  which  should  be 
included  in  such  a  motion  cannot  be  considered  by  this  court  on  appeal. 

APPEAL  from  the  Fayette  Circuit  Court. 

Downey,  J. — ^This  suit  originated  before  a  justice  of  the 
peace  and  found  its  way,  by  appeal,  to  the  circuit  court, 
where,  after  a  trial  by  the  court,  there  was  a  finding  and  judg- 
ment for  the  plaintiff,  the  appellee.  The  defendant,  having 
been  refused  a  new  trial,  appealed  to  this  court.  He  has  here 
assigned  the  following  errors :  first,  that  the  judgment  of  the 
court  is  not  in  accordance  with  law  and  is  not  sustained  by 
the  evidence;  second,  that  the  cause  of  action  is  founded  on 
a  claim  for  money  due  or  loaned,  viz.,  eighty-seven  dollars, 
when  there  is  no  evidence  that  the  plaintiff  ever  loaned  or  paid 
for  the  defendant  any  money,  nor  is  there  any  evidence 
that  the  defendant  was  due  the  plaintiff  any  money,  as 
charged,  at  the  commencement  of  this  suit,  and  the  judg- 
ment is  contrary  to  law,  and  should  have  been  for  the  de- 
fendant ;  third,  because  if  the  defendant  was  due  the  plain- 
tiff anything  (which  he  does  not  admit),  the  same  was  for 
the  debt  of  another,  and  the  same  not  being  in  writing,  by 
the  statute  of  frauds,  no  action  accrued  to  the  plaintiff,  and 
the  court  ought  to  have  found  for  the  defendant 

Where  the  overruling  of  a  motion  for  a  new  trial  is  not 
assigned  for  error,  questions  which  should  be  included  in 
such  a  motion  cannot  be  considered  by  this  court  on  appeal. 
The  Belief ontaine  Railway  Co.  v.  Reed^  33  Ind.  476 ;  Stil- 
well  V.  ChappeU,  30  Ind.  ^2  \  Caldwell  v.  Asbury^  29  Ind. 
45 1 ;  Herrick  v.  Buntings  29  Ind.  467.  Other  cases  to  the 
same  effect  might  be  cited,  but  we  deem  it  unnecessary. 

The  judgment  is  affirmed,  with  five  per  cent,  damages  and 
costs. 

y,  5.  Reid^  W.  Marrow^  and  N.  Trusler^  for  appellant. 

B.  F.  Claypool^  for  appellee. 
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JoiHT  CoiriBACTOR, — yudgmetU, ^Merger, — ^A  judgment  against  one  of  several 
joint  contractors  merges  the  cause  of  action,  and  neither  the  one  against 
whom  jadgment  has  been  rendered,  nor  those  jointly  liable  with  him,  can 
tftenraid  be  sued  on  the  same  contract. 

PUSOPAL  AND  ^vi^xn.-~^Discharge  of  Surety. — ^After  the  maturity  of  a  canse 
of  tction,  and  after  notice  in  writing  has  been  given  by  a  surety,  to  the 
obligee  or  creditor,  to  forthwith  institute  an  action  upon  the  contract,  a  neglect 
to  institute  such  suit  for  nearly  fourteen  months  will  discharge  the  surety. 

JusncB  OF  THE  PEACE.— ^m/  Makers. — ^Under  section  63  of  the  justices'  act 
(2  G.  ft  H.  593)t  if  a  plaintiff  has  a  joint  cause  of  action  against  several  per* 
sons,  he  mnst  issue  his  process  against  all  of  them,  and  if  part  are  not  found, 
he  may  take  either  one  of  two  courses ;  first,  he  may  continue  the  cause  for 
alias  process,  in  order  to  get  service  on  those  not  previously  found;  or,  second, 
he  may  soggest  the  return  of  not  found  on  the  record,  dismiss  his  action 
agunat  those  not  found,  and  proceed  against  those  served.  In  the  latter 
event,  he  may  at  any  time  afterward  proceed  against  those  not  found. 

ShMi.'^Coiitmuafue. — In  an  action  against  two  or  more  joint  makers  of  a  note, 
instituted  before  a  justice  of  the  peace,  an  entry  of  a  continuance  of  the 
cause  as  to  part  of  them  is  a  nullity. 

SMML-'Cmsideraium. — Such  continuance  being  a  nullity,  binding  upon  no  one 
flod  without  authority  of  law,  cannot  be  a  valid  consideration  for  an  agree- 
ment on  the  part  of  the  parties  as  to  whom  the  cause  is  continued,  that  they 
will  continue  to  be  bound  upon  the  joint  promise,  and  that  the  cause  of  action 
sball  notbe  merged  in  the  judgment  taken  against  their  joint  promissor. 

^&kxt,-^  Ct^ias  ad  Respandemdtim.'-'When  an  action  is  commenced  before  a 
jvtioe  of  the  peace,  by  process  of  ct^^ias  ad  respcndendum^  against  one  of 
tbiee  joint  makers  of  a  promissory  note,  the  defendant  is  entitled  to  a  trial 
within  twenty-four  hoars  after  being  brought  before  the  justice,  and  a  con- 
tmnance  cannot  be  had  without  the  defendant's  consent 
Same.— By  resorting  to  the  process  of  cafias  ad  respondendum  against  one  of 
three  joint  makers  of  a  promissory  note,  the  plaintiff  will  deprive  himself  of 
^  right  to  continue  the  cause  as  to  the  other  joint  makers,  without  the  con- 
sent of  the  defendant,  against  whom  the  process  issued,  even  if  a  summons 
could  have  been,  and  had  been,  issued  against  them,  and  returned  not  found. 

APPEAL  from  the  Henry  Common  Pleas. 

WoRDEN,  C  J. — ^This  was  an  action  by  the  appellants  against 
the  appellees,  commenced  on  the  4th  of  April,  1870,  on  a 
joint  promissory  note  executed  by  the  defendants  to  the 
plaintiff,  for  an  amount  within  the  jurisdiction  of  a  justice  of 
the  peace.    The  note  matured  December  17th,  1868. 
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The  defendants  Griffin  and  Wickard  pleaded,  first,  that 
on  the  19th  day  of  February,  1869,  the  plaintifTs  sued  the  de- 
fendant Dill  on  the  same  note,  before  A.  G.  Wallace,  Esq., 
an  acting  justice  of  the  peace  of  Center  township,  Marion 
county,  Indiana,  and  caused  a  writ  to  issue  against  said  Dill, 
and  such  proceedings  were  had  thereon  as  that  judgment 
was  rendered  for  the  plaintiffs,  against  said  Dill,  for  the  fiall 
amount  of  the  note ;  that  said  defendants  Griffin  and  Wick- 
ard were  not  parties  to  said  action,  nor  were  they  notified  of 
the  proceedings;  that  the  judgment  so  recovered  remains  in 
full  force,  etc.  By  a  transcript  of  the  proceedings  before  the 
justice,  which  is  made  a  part  of  the  answer,  it  appears  that 
Dill  was  the  sole  defendant  to  said  action,  who  was  brought 
in  by  a  capias  ad  respondendum,  and  that  judgment  was  ren- 
dered against  him  on  the  note  in  favor  of  the  plaintifis,  on 
the  19th  of  Febuary,  1869,  and  that  ''the  cause  was  con- 
tinued as  to  defendants.  Griffin  and  Wickard,  for  sixty  days.** 

Second.  That  Dill  was  the  principal  in  said  note,  and 
the  defendants  Griffin  and  Wickard  were  sureties,  which 
was  well  known  to  the  plaintifis;  that  the  defendants  Griffin 
and  Wickard  gave  the  plaintiffs  the  following  notice : 

"Ogden,  Indiana,  February  9th,  1869. 
''  Messrs.  Deloss  Root  &  Co.,  Indianapolis,  Indiana. 

''We  will  not  stand  as  securities  on  the  note  you  hold 
against  T.  C.  Dill  any  longer,  and  rec^uire  you  to  bring  suit 
on  it  forthwith.  His  goods  are  at  Terre  Haute,  and  you  can 
make  yourselves  safe  by  suing  at  once. 

''Samxtel  Griffin, 
"J.  T.  Wickard." 

Averment  that  the  plaintifis  £uled  to  bring  suit  on  the 
note  in  due  time,  etc. ;  wherefore,  etc. 

A  demurrer  for  the  want  of  sufficient  facts  was  filed  re- 
spectively to  the  first  and  second  paragraphs  of  the  answer 
thus  filed  by  Griffin  and  Wickard,  but  they  were  each  over- 
ruled, and  the  plaintifis  excepted. 

The  plaintiffs  replied  to  the  first  paragraph  of  the  answer 
as  follows : 
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Second  That  on  the  19th  of  February,  1869,  the  plain- 
tifisy  at  the  instance  and  request  of  the  defendants  Griffin 
and  Wickard,  filed  the  note  before  A^  G.  Wallace,  a  justice 
of  the  peace,  etc.,  and  caused  a  writ  of  capias  ad  rtspanden- 
dum  to  issue  against  the  said  Dill;  that  neither  of  the  de- 
fendants Grifiin  and  Wickard  then  resided  in  said  county 
of  Marion,  nor  have  they  since  resided  therein,  but,  on  the 
contrary,  they  then  resided,  and  still  reside,  in  Henry  county, 
Indiana,  all  of  which  the  plaintiff  well  knew ;  that  the  jus- 
tice had  no  jurisdiction,  nor  could  he  in  any  way  obtsun 
jurisdiction  of  the  persons  of  the  defendants  Griffin  and 
Wickard;  therefore  the  plaintifis  did  not  cause  summons  to 
be  issued  for  them,  knowing  that  it  could  not  be  served,  and 
that  it  would  accumulate  costs  in  said  cause,  but  took  judg« 
ment  against  the  defendant  Dill,  and  continued  the  cause 
upon  the  docket  of  the  justice  as  to  Griffin  and  Wickard, 
wherefore,  etc.  A  transcript  of  the  proceedings  before  the 
justice  is  filed  with  this  paragraph  of  the  replication,  the 
same  as  that  filed  by  the  defendants  with  the  first  paragraph 
of  their  answer. 

Third.  That  on  the  19th  of  February,  1869,  the  plaintiffs 
filed  the  note  as  a  cause  of  action  before  Esquire  Wallace,  a 
justice  of  the  peace,  etc.,  and  caused  a  writ  of  capias  adrespan^ 
dendum  to  be  issued  against  the  said  Dill ;  that  the  defend* 
ants  Griffin  and  Wickard  did  not  then  reside,  nor  have 
they  since  resided,  in  the  county  of  Marion,  but,  on  the  con- 
trary, they  then  resided,  and  still  reside,  in  the  county  of 
Henry,  and  State  of  Indiana;  that  said  justice,  therefore, 
had  no  jurisdiction,  nor  could  he  in  any  way  have  obtained 
jurisdiction,  of  the  persons  of  the  defendants  Griffin  and 
Wickard.  Wherefore  the  plaintiffs  did  not  cause  summons 
to  issue  for  the  defendants,  but  took  judgment  against  said 
Dill,  and  continued  the  case  on  the  docket  of  said  justice 
for  sixty  days  as  to  said  Griffin  and  Wickard,  at  the  special 
instance  and  request  of  said  Griffin  and  Wickard,  they  then 
and  there  agreeing,  in  consideration  that  the  plaintiffii  would 
then  and  there  continue  said  cause  as  to  ibem,  and  forbear 
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for  such  time,  that  they  would  continue  to  be  bound  upon 
the  said  note,  and  that  the  same  should  not  be  merged  in 
said  judgment,  but  should  remain  a  valid  and  subsisting  ob- 
ligation against  them ;  that  the  note  and  judgment  remain 
unpaid,  etc;  wherefore,  etc. 

Demurrers  were  filed  to  the  second  and  third  paragraphs 
of  the  replication,  and  sustained,  the  plaintiffs  excepting. 
Final  judgment  for  the  defendants. 

There  is  no  question  presented  by  the  record  except  those 
arising  upon  the  rulings  on  the  several  demurrers  above 
stated. 

The  first  paragraph  of  the  answer  was  clearly  good,  and 
the  demurrer  thereto  correctly  overruled.  It  has  recently 
been  held  by  this  court,  that  a  judgment  against  one  of 
several  joint  contractors  merges  the  cause  of  action,  and 
that  neither  the  one  against  whom  judgment  has  been  ren- 
dered, nor  those  that  were  jointly  liable  with  him,  can  after* 
ward  be  sued  on  the  same  contract.  Crosby  v.  yeroloman^ 
37  Ind.  264.  This  rule  applies,  at  least,  where  the  joint 
contractors  are  residents  of  the  State  at  the  time  suit  is 
brought. 

The  second  paragraph  of  the  answer  was  also  good,  as 
we  think,  and  the  demurrer  thereto  correctly  overruled.  We 
have  the  following  statutory  provisions  (2  G.  &  H.  306) : 

"Sec.  672.  Any  person  bound  as  surety  upon  any  con- 
tract in  writing  for  the  payment  of  money,  or  the  perform- 
ance of  any  act,  when  the  right  of  action  has  accrued,  may 
require,  by  notice  in  writing,  the  creditor  or  obligee  forth- 
with to  institute  an  action  upon  the  contract. 

"  Sec.  673.  If  the  creditor  or  obligee  shall  not  proceed 
within  a  reasonable  time  to  bring  his  action  upon  such  con- 
tract, and  prosecute  the  same  to  judgment  and  execution, 
the  surety  shall  be  discharged  fi'om  all  liability  thereon." 

The  notice  was  given  on  the  9th  of  February,  1869,  and 
after  the  maturity  of  the  note,  and  nearly  fourteen  months 
before  this  action  was  brought.  The  lapse  of  such  length 
of  time,  after  notice  and  before  suit,  discharges  the  surety. 
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This  action  was  not  brought  ''within  a  reasonable  time/' 
If  the  plaintiff  brought  any  other  action,  which  for  any  cause 
^led,  whereby  it  became  necessary  to  begin  anew  on  the 
4th  of  April,  1870,  and  if,  therefore,  this  action  was  com- 
menced within  a  reasonable  time,  this  matter  might  have 
been  shown  by  way  of  replication.  The  answer  in  question 
was  pleaded  to  this  action,  and  not  to  any  other,  and  was 
good  as  pleaded. 

We  will  consider  the  second  and  third  paragraphs  of  the 
reply  together. 

The  note  sued  upon  was  for  the  sum  of  one  hundred  and 
sixty-seven  dollars  and  ninety  cents,  and  hence  could  have 
been  sued  upon  in  the  circuit  or  common  pleas  court,  with- 
out  subjecting  the  plaintiffs  to  the  payment  of  costs,  unless 
the  amount  was  reduced,  by  pa}anent,  below  fifty  dollars,  as 
provided  for  by  statute.  2  G.  &  H.  227,  sec.  397.  Had 
the  action  which  was  brought  before  justice  Wallace  been 
brought  in  either  the  circuit  or  common  pleas  court,  the 
defendants  in  this  action  could  have  been  made  parties 
thereto,  and  process  served  on  them  in  the  county  in  which 
they  reside,  if  Dill  resided  in  the  county  of  Marion.  We 
see  no  good  reason  for  commencing  the  action  before  a 
justice  of  the  peace,  when  it  could  have  been  brought  in  a 
court  that  could  have  acquired  jurisdiction  over  all  the  par- 
ties to  the  note  as  makers.  But  the  plaintifis  saw  fit  to 
bring  the  action  before  a  justice  of  the  peace,  and  against 
Dill  alone,  for  no  process  was  issued  against  either  Griffin 
or  Wickard,  nor  did  they  in  any  way  become  parties  to  the 
proceeding.  The  justices'  act  provides,  that  "when  a  sum- 
mons is  returned  not  found  as  to  part  of  the  defendants,  the 
plaintiff  at  his  option  may  continue  for  alias  process,  or 
suggest  the  return  on  the  record,  dismiss  the  cause  as  to  the 
defendants  not  found,  and  proceed  against  those  served; 
and  such  plaintiff  may  at  any  time  aflerward  proceed  against 
those  not  found."    2  G.  &  H.  593,  sec.  63. 

Under  this  statute,  if  a  plaintiff  has  a  joint  cause  of  action 
against  several  persons,  he  must  issue  his  process  against  all 
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of  them,  and  if  part  are  not  found,  he  may  take  either  one 
of  two  courses ;  first,  he  may  continue  the  cause  for  alias 
process,  in  order  to  get  service  on  those  not  previously  found ; 
or,  second,  he  may  suggest  the  return  of  not  foimd,  on  the 
record,  dismiss  his  action  against  those  not  found,  and  pro- 
ceed against  those  served.  In  the  latter  event,  he  may  at 
any  time  afterward  proceed  against  those  not  found.  In 
the  case  under  consideration,  the  steps  were  not  taken,  as 
provided  for  in  the  statute  above  quoted,  to  continue  the 
liability  of  the  defendants  Griffin  and  Wickard.  No  process 
was  issued  against  them,  nor  was  there  any  return  of  not 
found  as  to  them,  nor  yet  was  the  action  dismissed  as  to 
them,  as  it  could  not  well  be,  inasmuch  as  they  were  never 
parties  thereto.  The  entry  on  the  docket  by  the  justice, 
that  the  cause  was  continued  as  to  Griffin  and  Wickard  for 
sixty  days,  was  a  nullity.  No  such  practice  is  known  to 
courts  of  justices  of  the  peace.  The  practice  provided  for, 
we  have  seen,  requires  the  entire  cause  to  be  continued  for 
service  of  process  on  those  not  found,  or  that  the  action  be 
dismissed  as  to  them.  Such  continuance,  by  the  justice,  of 
the  cause  as  against  Griffin  and  Wickard,  being  a  nulliQr, 
binding  upon  no  one,  and  entered  without  authority  of  law, 
could  not  be  a  valid  consideration  for  the  agreement,  set  up 
in  the  third  paragraph  of  the  reply,  on  the  part  of  Griffin 
and  Wickard,  that  they  would  continue  to  be  bound  upon 
the  note,  and  that  the  same  should  not  be  merged  in  the 
judgment  against  Dill. 

We  have  thus  far  considered  the  case  as  if  Dill  had  been 
brought  in,  in  the  action  before  the  justice,  by  a  summons* 
But  we  have  seen  that  he  was  sued  alone,  and  the  process 
against  him  was  a  capias  ad  respondendum.  In  such  case, 
the  defendant  is  entitled  to  a  trial  within  twenty-four  hours 
after  being  brought  before  the  justice,  and  a  continuance 
cannot  be  had  without  the  defendant's  consent.  2  G.  &  H. 
584,  sec.  26  y  id.  588,  sec.  41.  By  the  resort  to  the  pi'ocess 
adopted,  the  plaintiffs  deprived  themselves  of  the  right  to 
continue  the  cause  without  the  consent  of  Dill,  for  service 
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of  process  on  Griffin  and  Wickard,  even  if  a  summons  could 
have  been,  and  had  been^  issued  and  returned  not  found. 

The  case  is  simply  one  where  one  of  three  joint  makers 
of  a  promissory  note  has  been  sued  upon  the  note,  upon 
process  of  capias  ad  respandendum^  and  judgment  rendered 
against  him  on  the  note,  without  any  steps  being  taken  to 
preserve  the  cause  of  action  against  the  others.  There  is 
nothing  alleged  in  the  replications  that  prevents  the  judg- 
ment thus  rendered  from  operating  as  a  mei^er  of  the  en- 
tire  cause  of  action.  The  demurrers  to  them  were,  there- 
lore,  correctly  sustained. 

The  judgment  below  is  affirmed,  with  costs. 

M.  R  Farkmr  and  M,  Z.  Bundy,  for  appellants. 

y.  Brawn  and  R.  L.  PaiJt,  for  appellees. 


Wolf  v.  Schopield. 

SlXAOiNa— 2VM«fTvrv— Wfaen  a  denmzrer  to  a  pleading  states  bat  one  of  tbe 
statntoiy  caoscs  of  denniner,  it  need  not  be  nombeted. 

Si^tKj^^BiS  €f  Particulars, — Wbere  an  action  is  on  an  acconnty  the  compLunt 
mot  shoir  that  the  account  is  filed. 

'B^MsnCE.-Siii  cf  Parikidars.'^Demiirrtr.'Ai  a  party  entitled  to  a  bill  of 
paitScnlaTB  piefen  to  ask  for  ane»  and  not  to  raise  the  question  by  d'emozTer, 
lie  may  do  so»  but  the  fact  that  the  statute  gives  him  the  right  to  move  for  a 
bin  of  particulars  will  not  prevent  him  from  presenting  the  question  by  de- 


Saml^-A  judgment  will  not  be  levened  for  an  eixor  in  sustaining  a  demurrer 
to  a  paragnph  of  an  answer^  if  all  the  evidence  admissible  under  such  parap 
grq)h  was  admissible  under  aiemaining  paragraph. 

Pleading. — Comfiamt.^-^K  complaint  showing  the  making  of  one  or  more  con- 
tracts between  the  plaintiff  and  the  defendant,  and  their  violation  by  the  de- 
fendant, and  alleging  the  amount  of  damages  resulting  therefrom  to  the  plain- 
ts!^ for  which  he  asks  judgment,  contains  the  essential  elements  of  a  good 
cause  of  action  €x  contractu. 

TkAcnc&^-^Error. — ^Where  a  cause  has  been  tried  upon  issues  joined  upon  a 
complaant  containing  two  paragraphs,  one  defective,  and  the  other  good,  a 
daumrcr  to  the  former  having  been  overruled,  the  record  not  showii^ 
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that  the  cause  was  tried»  and  the  judgment  rendered,  ezdunyely  on  the  good 
paragraph,  the  judgment  will  be  reversed  for  error  in  oremilii^g  the  demur- 
rer to  the  defective  paragraph. 

APPEAL  from  the  Carroll  Circuit  Court 

Downey,  J. — ^The  appellee  sued  the  appellant.  The  first 
paragraph  of  the  complaint  was  as  follows :  ^'  William  Scho- 
field  complains  of  Augustus  G.  Wolf,  and  says  that  the  de- 
fendant is  indebted  to  him  in  the  sum  of  twelve  hundred 
dollars,  for  work  and  labor  done  and  performed,  and  for  ma- 
terials furnished,  by  the  plaintiff  for  the  defendant,  at  his  in- 
stance and  request;  wherefore  plaintiff  demands  judgment 
for  twelve  hundred  dollars.'' 

The  defendant  demurred  to  the  complaint  in  this  form : 
''Comes  now  the  defendant,  by  J.  S.  Rollins  and  Judson  Ap- 
plegate,  his  attorneys,  and  demurs  to  plaintiff's  complaint, 
for  the  reason  that  the  same  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action." 

This  demurrer  was  overruled  by  the  court,  and  the  defend- 
ant excepted. 

The  defendant  then  answered  in  four  paragraphs ;  first,  the 
general  denial ;  second,  payment  before  the  commencement 
of  the  action ;  third,  that  the  work  was  done  under  a  certain 
written  contract,  signed  by  the  defendant,  because  it  was 
supposed  that  it  was  unnecessary  for  the  plaintiff  to  sign  it; 
which  was  deposited  with  a  third  person  as  their  agreement; 
that  by  this  agreement  the  plaintiff  was  to  clear  certain 
lands  of  the  defendant,  within  a  certain  time  mentioned  in 
the  writing,  all  of  which  the  plaintiff  failed  to  do,  by  which  the 
defendant  was  damaged  fifteen  hundred  dollars ;  a  copy  of 
the  paper  referred  to  being  made  part  of  the  answer;  fourth, 
set-off  in  the  sum  of  fifteen  hundred  dollars  for  the  use  of 
said  real  estate  and  for  timber,  etc.,  taken  from  the  same. 

The  following  is  a  copy  of  the  agreement  referred  to  in 
the  third  paragraph  of  the  answer,  omitting  the  descriptions 
of  the  land,  etc. 

"  I,  A.  G.  Wolf,  of  the  town  of  Pittsburgh,  county  of 
Carroll,  and   State   of  Indiana,    agree  to  sell  and  con- 
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vcy  to  William  Schofield,  of,"  etc.,  "  the  following  real  es- 
tate," etc., "  containing  thirty-nine  acres,"  etc., "  on  the  express 
condition  that  the  said  William  Schofield  shall  clear  and  put 
under  fence  forty  acres  of  land  for  A.  G.  Wolf,  described  as 
foUo'ws,  to  wit,"  etc.;  "clearing  to  be  done  in  the  following 
manner,  to  wit,"  etc.;  ''fifteen  acres  by  the  ist  of  March, 
1866,  fifteen  acres  by  the  1st  of  March,  1867,  and  ten  acres 
by  the  ist  of  March,  1868.  Provided  if  said  Schofield  shall 
fail  to  comply  with  said  contract  this  shall  be  null  and  void. 
"[Dated.]  A.  G.  Wolf,    [seal.]" 

The  plaintift*  demurred  to  the  third  paragraph  of  the  an- 
swer in  this  form :  ''  Comes  now  the  plaintiff  and  demurs  to 
the  third  paragraph  of  the  defendant's  answer,  and  shows  the 
following  cause  of  demurrer:  That  the  same  does  not  show 
facts  sufficient  to  constitute  a  good  defence  hereto." 

This  demurrer  was  sustained  by  the  court,  and  the  defend- 
ant excepted.  The  plaintift*  replied  to  the  second  paragraph 
of  the  answer  by  general  denial  thereof. 

The  defendant  then,  by  leave  of  the  court,  filed  a  fifUi  and 
a  sixth  paragraph  of  his  answer.  The  fifth  is  as  follows : 
"That  the  work  and  labor  done  by  the  plaintiff  for  the  de- 
fendant was  done  under  and  by  virtue  of  a  certain  agreement 
between  the  parties  to  this  suit,  entered  into  on  the  27th  day 
of  October,  1865,  the  terms  of  which  were  at  the  time  writ- 
ten down,  and  the  memorandum  so  made  left  for  safe-keep- 
ing by  the  parties  hereto  with  one  W.  B. ;  a  copy  of  the 
same  is  filed;  that  by  said  agreement  plaintiff  covenanted  to 
and  with  the  defendant,  that  he  would  perform  the  following 
work  upon  the  lands  of  the  defendant,  situated,"  etc.;  "that 
he  would  clear  and  put  under  fence,  forty  acres  of  land,  to 
wit," etc.;  "the  clearing  to  be  done  in  the  following  manner, 
to  wit,"  etc.,  •* fifteen  acres  by  the  ist  of  March,  1866,"  etc. ; 
''and  the  defendant  avers  that  the  plaintiff  failed,"  etc., 
"whereby  the  defendant  was  kept  out  of  the  use  of  the  land, 
and  damaged  fifteen  hundred  dollars,  which  he  offers  to  set 
off,"  etc. 
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"  Sixth.  That  the  work  was  done  under  an  agreement  be- 
tween the  parties,  by  which  the  plaintiff  was  to  clear  certain 
lands  of  the  defendant ;  that  without  the  assent  of.  the  de- 
fendant, plaintiff  abandoned  and  refused  to  execute  said 
agreement;  that  said  agreement  was  a  very  advantageous 
one  to  the  defendant;  and  that  by  the  refusal  of  plaintiff  to 
execute  the  same,  defendant  was  damaged  in  the  sum  of 
fifteen  hundred  dollars,  which  he  offers  to  set  off,"  etc. 

The  plaintiff  replied  to  the  whole  answer  by  a  general 
denial.  There  was  a  second  and  a  third  paragraph  of  the 
reply,  but  as  they  were  stricken  out  on  motion  of  the  de- 
fendant, we  need  not  further  notice  them. 

The  plaintiff,  at  this  stage  of  the  case,  by  leave  of  the 
court,  filed  a  second  paragraph  of  his  complaint,  in  which  he 
alleged,  that  on  or  about  the  27th  day  of  October,  1865,  the 
defendant  was  the  owner  of  the  following  described  real  es- 
tate, situated,  etc.,  containing  one  hundred  and  nine  acres; 
that  on  that  day  the  defendant  contracted  with  and  hired  the 
plaintiff  to  clear  and  fence  forty  acres  of  said  land,  in  con- 
sideration of  which  defendant  agreed  to  sell,  and  obligated 
himself  to  convey,  to  said  plaintiff  lot  number  eight  of  the 
.above  described  premises,  containing  thirty-nine  acres,  as 
« evidenced  by  a  written  obligation  executed  by  said  Wolf,  a 
copy  of  which  is  filed;  that  the  agreement  was  that  fifteen 
acres  of  said  land  should  be  cleared  and  fenced  by  the  1st 
•  of  March,  1866,  fifteen  acres  by  the  ist  of  March,  1868, 
.  and  the  remaining  ten  acres  by  the  ist  day  of  March,  1869; 
but  that  he,  the  said  plaintiff,  can  barely  write  his  name, 
and  cannot  read  writing  so  as  to  understand  it;  that  said 
Wolf  had  the  obligation  prepared,  read  it  to  him  with  all  the 
dates  as  above  stated,  and  that  they  placed  it  in  the  hands 
of  W.  B.  for  safe-keeping;  that  some  time  about  the   ist 
of  December,  1868,  he  learned,  by  the  reading  of  another 
person,  that  said  obligation  provided  that  said  work  should 
l>e  done  as  follows:  fifteen  acres  by  the  first  of  March,  1866, 
'fifteen  acres  by  the  first  of  March,  1867,  and  ten  acres  by 
ithe  1st  of  March,  1868;  and  he  avers  that  the  obligation 
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vr^s  read  to  him  with  dates  as  first  above  stated;  that  plain- 
tiff) under  the  agreement,  built  him  a  house  upon  said  lot 
nnmber  eight,  of  the  value  of  two  hundred  dollars;  that  he 
had  cleared  and  fenced  on  said  premises,  by  the  1st  of 
March,  1867,  fifteen  acres,  and  by  the  ist  day  of  March, 
1868,  three  and  a  half  acres  more;  that  by  the  terms  of  the 
agreement,  Wolf  was  to  have  the  fire- wood  off  the  land  as 
bst  as  it  was  cut  and  prepared ;  that  the  wood  cut  by  the 
plaintiff  from  March  ist,  1867,  to  March  ist,  1868,  was  left 
by  the  defendant  on  the  ground,  which  was  so  in  the  way 
that  plaintiff  could  not  finish  the  remaining  twelve  acres 
agreed  to  be  done  by  the  1st  of  March,  1868;  that  some- 
time about  the  ist  of  July,  1868,  the  plaintiff  was  notified 
by  one  Geoi^  W.  Hubbard  that  he  was  the  owner  of  said 
premises,  and  that  he  must  leave  and  give  up  said  premises 
to  him,  said  Hubbard;  that  said  Wolf  had  sold  said  prem- 
ises to  one  Charles  Phelps,  and  said  Phelps  to  said  Hubbard ; 
and  that  afterward,  in  January,  1869,  plaintiff  was  dispos- 
sessed of  said  premises  by  an  order  of  a  court  of  said 
county;  that  by  reason  of  said  sales  and  ouster,  said  plain- 
tiff was  prevented  from  finishing  said  work  according  to  said 
agreement;  otherwise  said  work  would  have  been  completed 
by  the  first  of  March,  1869,  in  accordance  with  the  same; 
that  in  April,  1 867,  the  defendant  agreed  with  the  plaintiff 
to  break  and  plant  the  first  above  described  fifteen  acres  in 
com,  for  which  plaintiff  was  to  have  two-thirds  of  the  com 
raised  on  the  same,  sOid  have  further  time,  if  necessary,  to 
finish  the  clearing  of  said  land;  that  in  compliance  with  said 
last  named  contract,  said  plaintiff  did  break  and  cultivate 
said  fifteen  acres  in  1867,  and  also  three  and  a  half  acres  in 
1868,  making  for  the  year  1868  eighteen  and  a  half  acres 
in  cultivation.    Wherefore  the  plaintiff  says  that  by  reason 
of  the  sales,  dispossession,  and  additi<mal  contract,  as  above 
described,  a  portion  of  said  lands,  to  wit,  twelve  acres,  has 
not  been  completed  and  cleared,  as  provided  in  the  first  con- 
tract, and  nine  and  a  half  acres  partly  done,  but  not  finished, 
fer  the  reason  that  defendant  neglected  to  take  his  woo4 
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away.  And  the  plaintiff  says  that  by  reason  of  all  these 
wrongs  of  the  defendant,  he  has  been  damaged  in  the  amount 
of  twelve  hundred  dollars,  for  which  he  demands  judgment 
This  paragraph  of  the  complaint  was  verified  by  the  oath  of 
the  plaintiff. 

The  defendant  demurred  to  the  second  paragraph  of  the 
complaipt,  but  his  demurrer  was  overruled,  and  he  excepted. 

The  defendiht  filed  the  same  answer  to  this  paragraph  as 
to  the  first,  and  also  the  following  to  both  paragraphs  of  the 
complaint : 

"And  for  a  further  answer  to  both  paragraphs  of  plain- 
tiff's complaint,  and  by  way  of  counter  claim,  defendant 
says  that  the  plaintiff  is  indebted  to  him  in  the  sum  of  sev- 
enty-five dollars  upon  a  promissory  note,  of  which  the  fol- 
lowing is  a  copy: 

"*jS6s.oo.  Pittsburgh,  Oct.  27th,  1865. 

''  'Five  months  after  date  I  promise  to  pay  to  the  order 
of  A.  G.  Wolf,  sixty-five  dollars,  value  received,  without  any 
relief  from  valuation  or  appraisement  laws. 

"  '  William  Schofield.' 

"  Which  amount,  to  the  extent  of  plaintiff's  damages,  he 
offers  to  offset  against  the  same,  and  for  the  remainder 
demands  judgment" 

The  plaintiff  demurred  to  this  paragraph  of  the  answer, 
and  his  demurrer  was  overruled.  He  then  replied  by  gen- 
eral denial. 

There  was  a  trial  by  jury ;  verdict  for  the  plaintiff  for  five 
hundred  dollars,  after  deducting  the  amount  of  the  note 
pleaded  as  a  set-off. 

The  defendant  moved  the  court  for  a  new  trial,  for  written 
reasons  filed  by  him ;  which  motion  was  overruled,  and  final 
judgment  was  rendered  for  the  plaintiff  for  the  amount 
found  in  his  favor  by  the  jury.  An  appeal  to  this  court  was 
prayed,  and  ninety  days  given  in  which  to  file  the  appeal 
bond  and  bill  of  exceptions;  but  no  bill  of  exceptions  was 
ever  filed. 

The  errors  assigned  are  as  follows :    Firsts  the  overruling 
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of  the  demurrer  to  the  first  paragraph  of  the  complaint; 
second^  the  sustaining  the  demurrer  to  the  third  paragraph 
of  the  answer;  third,  the  overruling  of  the  demurrer  to  the 
second  paragraph  of  the  complaint;  fourth,  the  overruling  of 
the  appellant's  motion  for  judgment  non  obstante  veredicto; 
fifth,  overruling  the  appellant's  motion  in  arrest  of  judgment; 
sixth,  in  overruling  the  appellant's  motion  for  a  new  trial. 

The  first  question  relates  to  the  overruling  of  the  demurrer 
to  the  first  paragraph  of  the  complaint  It  is  provided  by 
statute,  that  "unless  the  demurrer  shall  distinctly  specify 
and  number  the  grounds  of  objection  to  the  complaint,  it 
shall  be  overruled."  2  G.  &  H.  'j'j^  sec.  50,  clause  6. 
The  demurrer  m  this  case  does  not  number  the  ground  of 
objection.  The  court  has,  however,  concluded  to  hold  that 
where  there  is  but  one  objection,  it  need  not  be  numbered. 

The  objection  made  to  the  first  paragraph  of  the  complaint 
is,  that  it  is  not  accompanied  by  an  account  of  the  work  and 
labor  done  and  materials  furnished.  It  is  provided  by  the  code 
that  ''when  a  pleading  is  founded  on  a  written  instrument, 
or  on  account,  the  original  or  a  copy  thereof,  must  be 
filed  with  the  pleading.  A  set-off  or  a  counter  claim  is  within 
the  meaning  of  this  section.  *  *  *  The  account,  if  the 
items  are  numerous,  shall  not  be  copied  in  the  pleadings, 
nor  deemed  to  be  part  of  the  record,  unless  by  order  of  the 
court."  2  G.  &  H.  104,  sec.  78.  Perhaps,  under  these  pro- 
visions, as  the  account  is  not  necessarily  to  go  into  and  form 
part  of  the  record,  we  could  not  determine  whether  such 
account  was  really  filed  with  the  pleading  or  not.  But  in 
the  forms  enacted  by  the  legislature,  numbers  10  and  1 1 
(2  G.  &  H.  376),  and  which  have  been  in  constant  use  for 
nearly  twenty  years,  it  is  stated  in  the  body  of  the  complaint 
that  the  account  is  filed.  And  we  think  that  where  the 
action  is  on  an  account,  the  complaint  must,  on  its  face, 
show  that  the  account  is  filed.  We  are  aware  that  it  is  pro- 
vided by  the  code  that  the  court,  on  motion,  may  order  a 
further  bill  of  particulars,  when  the  one  delivered  is  defec- 
tive, and  may,  in  all  proper  cases,  upon  nK>tion,  order  a  bill 
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of  particulars  of  the  claim  of  either  party,  and  abstracts  of 
title  to  be  furnished.    2  G.  &  H.  105,  sec.  79. 

If  the  party  entitled  to  a  bill  of  particulars  prefer  to  ask  for 
one,  and  not  to  raise  the  question  by  demurrer,  he  may,  no 
doubt,  do  so;  but  the  fact  that  he  may  take  this  coarse  does 
not  show  that  he  may  not  pursue  the  other.  We  think  he 
may  present  the  question  by  demurrer.  If  we  held  that  no 
account  need  be  filed  in  this  case,  it  would  be  difficult  to 
find  a  case  in  which  one  need  be  filed.  The  complaint  is 
very  general,  both  as  to  the  work  and  the  materials  fur- 
nished. It  has  been  held  in  several  cases,  that  a  failure  to 
file  the  original,  or  a  copy  of  the  instrument,  where  the 
action  is  upon  a  written  instrument,  is  ground  of  demurrer; 
and  in  the  case  of  The  Peoria  Marine^  etc^  Co.  v.  Walser^ 
22  Ind.  73,  it  was  held  that,  In  order  that  the  court  may 
know  that  a  written  instrument  is  filed  with  the  pleading,  as 
constituting  the  foundation  of  the  particular  action,  it  must 
be  identified  by  reference  to  it,  and  making  it  an  exhibit  in 
the  pleading. 

The  next .  question  relates  to  th^  action  of  the  court  \n 
sustaining  the  plaintiff's  demurrer  to  the  third  paragraph  of 
the  answer.  The  reason  urged  by  counsel  for  the  appellant 
why  this  demurrer  should  not  have  been  sustained  is  that 
in  assigning  the  cause  of  demurrer  it  does  not  pursue  the 
language  of  the  code.  We  have  copied  the  demurrer  above; 
It  seems  to  us  substantially  the  same  as  the  fiflh  cause  for 
demurrer  mentioned  in  the  code.  But  if  the  demurrer  to 
the  third  paragraph  should  for  this  reason  have  been  over- 
ruled, we  could  not,  for  this  cause,  reverse  the  judgment, 
for  the  reason  that  the  fifth  pat^graph  of  the  answer,  as  will 
be  seen,  set  up  the  same  facts  as  were  set  up  in  the  third, 
and  was  based  on  the  same  written  agreement  Issue  was 
taken  on  the  fifth  paragraph,  and  the  defendant  could  put  in 
precisely  the  same  evidence  under  It  that  he  could  have 
given  under  the  third.  TIu  EvansvUle^  etc.^  Railroad  Com-- 
pany  v.  Baum^  26  Ind.  70. 

We  see  no  good  objection  to  the  second  paragraph  of 
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the  complaint.  It  is  true  that  it  is  not  very  formal^  but  this 
may  grow  out  of  the  nature  of  the  facts  which  had  to  be 
alleged.  It  shows  the  making  of  one  pr  more  contracts 
between  the  plaintiff  and  the  defendant,  and  their  violation 
by  the  defendant,  and  alleges  the  amount  of  the  damage 
resulting  therefrom  to  the  plaintiff,  for  which  he  asks  judg- 
ment These  are  the  essential  elements  of  a  good  cause  of 
action  ex  cotUriutH. 

There  is  nothing  in  the  record  on  which  to  base  the  fourth, 
fifth,  and  sixth  assignments  of  error.  The  record  shows  no 
motion,  nor,  as  we  can  see,  any  ground  for  a  motion  for 
judgment  nan  obstante  veredicto,  or  in  arrest  of  judgment. 
The  objection,  that  there  was  ncrissue  completed  by  the  filing 
of  a  reply,  is  obviated  by  the  return  to  the  certiorari  which 
was  issued  on  motion  of  the  appellee.  The  evidence  not 
being  in  the  record,  nor  any  bill  of  exceptions,  the  motion 
for  a  new  trial  must  be  regarded  as  having  been  correctly 
overruled 

If  we  could  dee  that  the  case  was  tried  and  the  judgment 
rendered  exclusively  on  the  second  paragraph  of  the  com- 
plaint, we  might  affirm  the  judgment,  notwithstanding  the 
first  paragraph  was  defective.  But  this  is  not  shown,  and 
the  overruling  of  the  demurrer  to  the  first  paragraph  of  the 
complaint  being  a  substantial  and  material  error,  for  this 
cause  the  judgment  must  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded. 

y.  Applegate^  for  appellant 

A.  H.  EvanSj  for  appellee. 


WicRHAM  V.  Hess. 

SUPKEME  Court.— TO/if  of  Cause.-^DesignaHcn  of  Partus.^The  proper  mode 
of  entitling  a  cause  in  the  Supreme  Court  is  described,  and  the  proper  man- 
ner of  designating  the  pasties  thereto  is  stated,  in  the  opinion. 
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Same. — Notice  to  Co-Parties, — Where  some  of  several  defendants  appeal  to  the 
Supreme  Court  without  serving  notice  of  the  appeal  upon  the  other  defend- 
ants, and  filing  proof  thereof  with  the  clerk  of  the  Supreme  Court,  the  ap- 
peal  will  be  dismissed* 

APPEAL  from  the  Elkhart  Circuit  Court. 

Pettit,  J.— This  was  a  suit  for  a  foreclosure  of  a  mort- 
gage by  Elias  Hess  against  Milton  Mercer,  Olive  E.  Mercer, 
Emma  L.  Wickham,  William  W.  Wickham,  The  Mechanical 
and  Manufacturing  Company  of  Goshen,  Indiana. 

The  decree  of  foreclosure  was  against  all  the  defendants, 
and  Emma  L.  Wickham  alone  prayed  an  appeal  to  this  court 
The  transcript  shows  a  very  irregular  state  of  the  pleadings 
after  the  complaint,  which  was  without  fault,  but  the  at- 
tempted assignment  of  errors  is  still  worse.  The  appellee, 
Hess,  is  placed  above,  where  the  appellant  should  be,  and 
all  the  defendants  in  the  court  below  are  placed  below, 
where  the  appellee  should  be,  with  a  *'z^"  between  Hess 
and  them.  The  assignment  of  errors  then  starts  thus: 
"Come  now  the  defendants  William  W.  and  Emma  L. 
Wickham  and  say  there  is  manifest  error,"  etc. 

The  parties  to  an  appeal  to  this  court  are  appellant  or  ap- 
pellants and  appellee  or  appellees,  and  the  appellant  should 
be  placed  first,  or  above,  showing  that  he  is  the  complaining 
party,  and  the  appellee  should  be  placed  below,  or  last,  show- 
ing that  he  is  the  party  complained  of;  and  these  designa- 
tions of  the  parties  should  be  used  in  the  assignment  of  er- 
rors in  this  court,  and  not  the  terms  plaintiff  and  defendant. 
This  appeal  was  taken  in  term  time,  and  bond  given  within 
the  time  allowed  by  the  circuit  court,  but  it  cannot  be  main- 
tained. 2  G.  &  H.  270,  sec.  551,  is  as  follows:  "A  part  of 
several  co-parties  may  appeal,  but  in  such  a  case  they  must 
serve  notice  of  the  appeal  upon  all  the  other  co-pafties,  and 
file  the  proof  thereof  with  the  clerk  of  the  supreme  court 
Unless  they  appear,  and  decline  to  join,  they  shall  be  re- 
garded as  having  joined,  and  shall  be  liable  for  their  due 
proportion  of  the  costs.  If  they  decline  to  join,  their  names 
may  be  struck  out,  on  motion,  and  they  shall  not  take  an 
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appeal  afterward,  nor  shall  they  derive  any  benefit  from  the 
appeal,  unless  from  the  necessity  of  the  case,  except  persons 
under  legal  disabilities." 

No  such  notice  has  been  given,  or  proof  thereof  filed 
with  the  clerk  of  this  court.  This  question  has  been  twice 
before  this  court,  and  in  both  cases  it  was  held  that  the  ap- 
peal should  be  dismissed.  Kain  v.  Gradan,  6  Blackf.  1 38 ; 
iSSriy  V.  ffolmes,  6  Ind.  33. 

The  s^peal  is  dismissed,  at  the  costs  of  the  appellant. 

y.  H.  Baker  and  y.  A.  S.  Mitchell,  for  appellant 

W.  A.  Woods  and  /.  W.  Invin^  for  aiq)ellee. 


Straughan  v.  The  Indianapolis  and  St.  Louis  Railroad 

Company. 

Qomuctn-^Stahiie  of  Frauds, — Suit  on  the  following  instrument :  '<  Ten  days 
*  after  the  completion  of  the  Indianapolis  and  St.  Louis  Railroad  from  Indian- 
apolis to  the  west  line  of  Hendricks  county,  and  the  running  of  a  train  of 
cus  thereon,  I  promise  to  pay  to  the  order  of  said  railroad  company,  at  the 
Hist  National  Bcmk  of  Danville,  Ind.,  the  sum  of  one  hundred  dollars, 
without  any  relief  whatever  from  valuation  or  appraisement  laws.    The  con- 
sideration of  this  note  is  the  construction  of  said  road  as  aforesaid,  within 
one-half  mile  of  the  town  of  Danville,  and  the  promise  and  agreement  of 
said  company  that  by  means  of  said  road  and  its  connections,  the  company 
will  nm  trains  through  from  Indianapolis  to  East  St.  Louis,  within  two 
years  from  the  first  day  of  January,  1869;"  dated  November  25th,  1868,  and 
signed  by  the  defendant    There  was  an  averment  in  the  complaint  of  per- 
ibnoance  within  the  time  and  in  the  manner  mentioned. 
&ld^  that  the  contract,  being  capable  of  performance  within  one  year,  was  not 

within  the  statute  of  frauds. 
IleUf  also,  that  if  the  contract  had  originally  been  within  the  statute,  and  there- 
fore not  binding  on  the  pUdntiff,  yet  after  performance  by  the  company,  the 
maker  could  not  defend  on  thegronnd  that  he  alone  bad  signed  the  in- 
strument. 

APPEAL  from  the  Hendricks  Circuit  Court. 

Downey,  J. — The  appellee  sued  the  appellant  on  the  fol- 
lowing instrument  of  writing :  "  Ten  days  after  the  com- 
pletion of  the  Indianapolis  and  St  Louis  Railroad  from 
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Indianapolis  to  the  west  line  of  Hendricks  county,  and  the 
running  of  a  train  of  cars  thereon,  I  promise  to  pscy  to  the 
order  of  said  railroad  company,  at  the  First  National  Bank 
of  Danville,  Ind.,  the  sum  of  one  hundred  dollars,  without 
any  relief  whatever  from  valuation  or  appraisement  laws. 
The  consideration  of  said  note  is  the  construction  of  said 
road,  as  aforesaid,  within  one-half  mile  of  the  town  of  Dan* 
ville,  and  the  promise  and  agreement  of  said  company  that> 
by  means  of  said  road  and  its  connections,  the  company  will 
run  trains  through  from  Indianapolis  to  East  St  Louis  with- 
in two  years  from  the  first  day  of  January,  1869. 

"Witness  my  hand,  this  25 th  day  of  November,  1868. 

"E.  H.  Straughan." 

Performance  of  the  condition  within  the  time  and  in  the 
manner  provided  for  in  the  instrument,  by  the  nulroad  com- 
pany/ is  alleged  in  the  complaint 

The  defendant  demurred  to  the  complaint,  because  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
This  demurrer  was  overruled,  and  the  defendant  excepted. 
He  then  answered,  that  at  the  time  of  the  execution  of  the 
writing  in  the  complaint  mentioned,  there  was  no  valuable 
consideration  therefor  given  by  the  plaintiff  to  the  defend- 
ant, and  no  binding  promise  and  agreement  entered  into  by 
said  plaintifi)  to  and  with  said  defendant,  to  perform  the 
stipulations  and  conditions  therein  mentioned,  nor  did  said 
company  become  bound  to  construct  said  road  and  run 
trains  thereon;  but  he  says  that  said  writing  was  solely 
executed  to  said  plaintiff  as  a  conditional  executory  donation 
or  gift,  without  any  obligatory  undertaking  on  the  part  of 
said  plaintiff  to  do  or  perfonn  anything  whatever  in  return ; 
wherefore,  etc. 

The  plaintiff  demurred  to  this  answer,  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  defence  to  the 
action.  His  demurrer  was  sustained;  the  defendant  again 
excepted ;  final  judgment  wad  rendered  for  the  plaintifl^  and 
the  defendant  appealed  to  this  court 

The  errors  assigned  here  are,  firsts  the  overruling  of  the 
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demurrer  to  the  complaint;  and,  second,  the  sustaining  of 
the  demurrer  to  the  answer. 

The  position  of  counsel  for  the  appellant,  as  stated  in  his 
brief,  is  as  follows : 

"The  writing  sued  on  in  this  case  is  not  a  promissory 
note.  It  Is  payable  on  conditions,  and  on  a  contingency 
which  may  never  happen.  A  promissory  note  must  be  for 
the  payment  of  money  at  a  fixed  time,  or  on  some  event 
which  must  necessarily  happen,  and  must  be  payable  abso- 
lutely, and  at  all  events,  and  not  subject  to  any  condition  or 
contingency.  It  is  true  that  such  an  instrument  in  writing 
is  now,  by  statute,  assi^able,  so  as  to  enable  the  assignee  to 
sue  in  his  own  name;  but  the  inherent  quality  of  the  instru* 
ment  is  not  changed  firom  the  rule  at  common  law.  Besides, 
the  instrument  of  writing  in  this  case  attempts  to  set  out  a 
contract  or  consideration  for  the  promise  of  the  defendant, 
and  must  be  regarded,  not  as  a  promissory  note,  but  as  an 
unilateral  instrument  of  writing,  and  to  be  construed  by  the 
law  applicable  to  such  writings,  and  not  by  the  law  govern- 
ing promissory  notes.  The  question  then  arises,  whether 
this  is  a  valid,  binding  contract,  or  not;  and  does  it  show,  in 
legal  contemplation,  a  valuable  consideration  on  its  face  ? 
Is  it  a  contract?  It  is  deficient,  as  such,  for  want  of  mutu- 
ality. The  supposed  promise  and  agreement  of  the  plaintiff^ 
to  construct  said  road  and  run  trains  through  to  East  St 
Louis,  was  not,  and  is  not,  binding  on  the  company.  The 
plaintiff  did  not  sign  or  execute  said  writing;  nor  is  there 
anything  in  the  complaint  showing  that  the  company  assent- 
ed to  or  accepted  its  terms.  A  promise  is  not  a  considera* 
tion  for  a  promise,  unless  there  is  an  ab^lute  mutuality  of 
engagement,  so  that  each  party  has  the  right  at  once  to  hold 
the  other  to  a  positive  agreement" 

There  are  two  classes  of  promissory  notes  in  this  State. 
Those  payable  to  order  or  bearer  in  a  bank  in  this  State 
constitute  one  class,  and  they  are  negotiable  as  inland  bills 
of  exchange,  i  G.  &  H.  450,  sea  6.  The  other  class  of 
notes  are  those  which  are  not  embraced  in  the  first  class^ 
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and  they  are  not  governed  by  the  law  merchant,  and  are 
consequently  not  negotiable  as  bills  of  exchange,  but  they 
are,  notwithstanding,  negotiable  by  indorsement.  I  G.  &  H. 
447,  sec.  I. 

It  seems  to  us  that  it  is  not  very  material,  or  perhaps  not 
at  all  material,  whether  the  instrument  which  is  the  founda- 
tion of  this  suit  belongs  to  the  one  or  the  other  of  these 
classes  of  promissory  notes,  or  whether  it  is  a  promissory 
note  at  all.  It  is  an  agreement  on  the  part  of  the  defendant 
to  pay  a  sum  of  money  upon  the  performance  of  certain  acts 
by  the  railroad  company,  and  the  company  alleges  perform- 
ance on  its  part  of  the  acts  to  be  done.  The  main  ground 
of  objection  to  the  complaint  and  in  support  of  the  answer 
is,  that  the  agreement  was  not  binding  on  the  railroad 
company,  and  therefore,  for  want  of  mutuality  of  obliga- 
tion, was  not  binding  on  the  defendant.  We  think  the  in- 
strument does  show  an  agreement  on  the  part  of  the  railroad 
company.  It  speaks  of  "the  promise  and  agreement  of  said 
company,  that  by  means  of  said  road  and  its  connections  the 
company  will  run  trains  through  from  Indianapolis  to  East 
St.  Louis  within  two  years  from  the  ist  day  of  January, 
1869."  Although  the  company  was  not  bound  to  perform 
the  contract  within  one  year,  yet  it  might  have  been  per- 
formed within  that  time,  and  was  not,  therefore,  within  the 
statute  of  frauds.  Wiggins  v.  Keizer,  6  Ind.  252.  The  mak- 
ing of  the  road  as  stipulated  in  the  agreement  was  a  per- 
formance on  the  part  of  the  company,  and  had  the  contract, 
in  the  first  place,  been  within  the  statute,  and  for  that  reason 
not  binding  on  the  company,  it  seems  that  after  performance 
by  the  company,  the  defendant  could  not  defend  on  the 
ground  that  the  agreement  was  originally  not  binding  on  the 
company,  because  the  contract  or  agreement  was  not  signed 
by  it.  The  statute  requires  only  that  the  agreement  shall 
be  signed  by  the  party  to  be  charged  therewith.  The  con- 
tract or  agreement  on  the  part  of  the  company  might  be  in 
writing,  or  it  might  be  by  parol.  Chitty,  in  his  work  on 
contracts,  page  16,  in  speaking  of  the  exceptions  to  the 
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rule  that  the  assent  or  agreement  must  be  mutually  bind- 
ing, says:  "So  a  contract  may  not  bind  one  party,  in  conse- 
quence of  his  omitting  to  sign  it  according  to  the  Statute  of 
Frauds;  and  yet  he  may  sue  the  other  party  who  has 
complied  with  that  act;  for,  in  this  case,  the  objection 
merely  goes  to  the  evidence  of  the  agreement;  and  it  was  the 
defendant's  fault  that  he  did  not  secure  the  plaintiff's  sig- 
nature." 

We  do  not  see,  then,  on  what  ground,  or  for  what  cause, 
the  contract  spoken  of  in  the  written  agreement  is  not,  and 
was  not,  from  the  beginning,  binding  on  the  company.  But 
suppose  it  was  not  originally  binding  on  the  company,  be- 
cause it  did  not  show  an  assent  thereto  by  the  company,  and 
that  for  that  reason  it  was  not  binding  on  the  defendant;  did 
it  not  become  valid  and  binding  on  the  defendant  when  the 
conditions  were  performed  ?  One  merely  making  an  offer  to 
contract  is  not  bound  thereby,  but  may  withdraw  the  offer 
at  any  time  before  its  acceptance  by  the  other  party.  But 
if  the  offer  has  been  accepted,  or  if  the  party  to  whom  the 
ofier  has  been  made  does  the  act  which  is  the  condition  of 
the  first  promise  or  offer,  then  the  promise  or  offer  becomes 
binding  on  the  party  making  it. 

The  construction  of  the  road  within  one-half  mile  of  the 
town  of  Danville,  and,  by  means  of  said  road  and  connec- 
tions, the  running  of  trains  through  from  Indianapolis  to 
East  St  Louis  within  two  years  from  the  ist  of  January, 
1869,  was  the  consideration  for  which  the  defendant  prom- 
ised to  pay  the  sum  mentioned  in  the  writing.  This  consid- 
eration, we  must  presume,  was  regarded  by  him  as  of  that 
value,  and  it  was,  and  is,  a  valid,  legal,  and  sufficient  consid- 
eratipn  for  his  promise.  Having  got  what  he  contracted  for, 
we  think  he  is  bound  to  pay  what  he  promised. 

In  the  Des  Moines  Valley  JR.  R.  Co.  v.  Graff y  27  Iowa,  99, 
in  speaking  of  the  same  question  made  in  the  case  at  bar, 
that  court  say:  ''Then,  as  to  the  want  of  mutuality  and  a 
consideration :  it  is  plain  law  that,  if  A.  promise  to  pay  B.  a 
sum  of  money  if  he  will  do  a  particular  act,  and  B.  does 
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tht  act,  A.  is  liable,  diougfa  B.  did  not,  at  the  time  of  the 
promise,  engage  to  do  the  act;  for,  upon  the  performance  of 
the  condition  by  the  promisee,  the  contract  is  clothed  with  a 
valid  consideration,  which  relates  back,  and  the  promise  at 
once  becomes  obligatory.  GoodpasUr  v.  Porter,  1 1  Iowa, 
i6i,  and  cases  there  cited  Plaintiff  alleges  performance  on 
its  part ;  and  thus  is  a  consideration  shown,  and  the  objection 
of  a  want  of  mutuality  removed/' 

The  judgment  is  afiirmed,  with  five  per  cent,  damages 
and  costs. 

y.  6u  Siraughan  and  W.  An  Mcldnzie,  for  appellant. 

£•  Rkter,  for  appellee. 
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Company  v.  Morgan. 

Practice. — Evidence, — A  judgment  will  not  be  reversed  on  the  evidence  where 
there  is  a  conflict  in  the  testimony. 

APPEAL  from  the  Clark  Common  Pleas. 

BusKiRK,  J. — ^The  appellee  sued  the  appellant  to  recover 
the  value  of  a  mule  killed  on  the  road  of  the  appellant  by 
an  engine  and  train  of  cars.  The  complaint  was  in  two 
paragraphs.  The  first  was  founded  upon  the  statute,  and 
the  second  was  based  upon  the  common  law  liability.  The 
court  overruled  demurrers  to  each  paragraph  of  the  com- 
plaint, to  which  ruling  the  appellant  excepted.  The  appel- 
lant answered  in  two  paragraphs.  The  first  was  the  general 
denial.  The  second  set  up  a  state  of  facts  tending  to  show 
that  the  mule  was  killed  at  a  point  where  the  road  could 
not  be  lawfully  fenced.  A  demurrer  was  overruled  to  the 
second  paragraph  of  the  answer,  and  the  appellee  excepted. 
The  appellee  replied  in  denial  of  the  second  paragraph  of 
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the  answer.  The  cause  was  tried  by  a  jury  and  resulted  in 
a  finding  of  the  value  of  the  mule  for  the  plaintiff  below. 
The  court  overruled  a  motion  for  a  new  trial,  and  appellant 
excepted. 

The  appellant  has  assigned  for  error  the  overruling  of  the 
demurrer  to  the  complaint,  and  the  motion  for  a  new  trial. 
The  counsel  for  the  appellant,  in  their  brief,  admit  that  the 
court  committed  no  error  in  overruling  the  demurrer  to  the 
complaint.  This  leaves  for  our  decision  tlie  single  question 
of  whether  there  was  any  error  in  overruling  the  motion  for 
a  new  trial.  There  is  no  dispute  as  to  the  fact  that  the  mule 
was  killed,  or  as  to  its  value.  The  appellant  insists  that  it 
was  killed  at  the  crossing  of  the  old  Salem  road,  where  the 
raih-oad  could  not  have  been  legally  fenced,  and  that,  conse- 
quently, the  company  was  not  liable  under  the  first  para- 
graph of  the  complaint ;  and  that  as  the  plaintiff  failed  to 
show  any  negligence  on  the  part  of  the  employees  of  the 
appellant,  no  liability  was  shown  to  exist  under  the  second 
paragraph. 

The  only  matter  of  controversy  is,  at  what  point,  on  the 
aj^ellanf  s  road,  was  the  mule  killed  ?  At  the  place  where 
the  mule  was  killed  the  railroad  track  runs  due  north  and 
south.  The  old  Salem  highway  crosses  the  railroad  track 
in  an  angling  direction  from  the  south-east  to  the  north-west 
There  were  no  cattle-guards  at  the  intersection  of  the  rail- 
road and  highway,  on  either  side  of  the  highway.  The  rail- 
road was  not  fenced,  on  either  side,  for  about  one  hundred 
and  eighty  feet  north  of  the  intersection  of  the  two  roads. 
At  that  point  there  is  a  cow-gap  that  joins  on  to  a  field 
fence,  leaving  a  space  of  about  two  acres  open  above  the 
intersection,  on  the  west,  bounded  by  the  upper  fence  of  the 
Salem  road;  and  the  cow-gap  joins  to  a  field  fence  on  the 
other  side,  leaving  an  open  space  on  either  side  of  the  rail- 
road.   The  testimony  stands  as  follows : 

The  plaintiff  swore  that  he  found  the  mule  near  the  cow- 
gap,  about  one  hundred  and  seventy  feet  north  of  the  inter- 
section.    Henry  Selfridge,  John  B.  Clark,  and  Henry  Sel- 
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fridge,  Jr.,  testified  that  they  saw  the  mule  when  it  was 
struck  by  the  engine,  and  that  it  was,  by  actual  measurement 
one  hundred  and  thirty-five  feet  north  of  the  north  side  of 
the  Salem  road  where  the  mule  was  struck,  and  that  it  was 
dragged  some  distance  north*  William  Pierce  testified  that 
he  saw  the  mule  lying  dead  on  the  next  morning  after  it  was 
killed,  one  hundred  and  seventy  feet  north  of  the  intersec- 
tion of  the  two  roads. 

On  the  other  hand  the  appellant  proved  by  John  Seamon, 
the  engineer,  and  John  A.  Haskins,  the  fireman,  on  the  ^d 
train,  that  the  locomotive  struck  the  mule  right  in  the  inter- 
section of  the  railroad  track  with  the  old  Salem  road,  and 
not  more  than  fifteen  feet  from  the  center  of  the  intersection 
of  the  road.  The  engineer  did  not  know  whether  the  mule 
was  carried  along  by  the  train  or  not,  but  the  fireman  testi- 
fied that  it  was  dragged  some  distance,  how  far  he  does  not 
state.  There  was  a  direct  conflict  in  the  evidence,  and  the 
jury  must  have  believed  the  witnesses  on  behalf  of  the  plain- 
tiff, and  we  cannot  disturb  the  finding  upon  the  weight  of 
the  evidence. 

We  are  also  of  the  opinion  that  it  was  the  duty  of  jthe 
appellant,  to  protect  itself  from  liability,  to  have  placed  a 
cattle-guard  at  the  north  side  of  the  Salem  road,  and  fenc^ 
the  road  on  either  side  north.  The  cow-gap  was  placed  at 
the  wrong  place.  It  should  have  been  at  the  intersection. 
It  being  one  hundred  and  eighty  feet  north  of  the  intersec- 
tion, and  connected  with  field  fences  on  either  side  of  the 
railroad  track,  and  there  being  nothing  at  the  intersection  to 
prevent  stock  from  going  on  the  track,  it  created  an  excel- 
lent trap  for  stock.  The  cow-gap,  at  the  point  where  it  is,  is 
worse  than  useless.  There  is,  and  can  be,  no  doubt  as  to  the 
liability  of  the  appellant. 

The  judgment  is  affirmed,  with  costs  and  five  per  cent^ 
damages. 

Pettit,  J.,  was  absent. 

G.  V.  Howky  W.  Wi  Tuley,  and  C.  D.  Hawk,  for  appellant. 

y.  H.  Stotsenburg  and  T.  M.  Brown,  for  appellee. 
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The  Board  of  Commissioners  of  Boone  County  v.  The 

State,  ex  rel.  Riley. 

Highway. — Mandate. — ^Where  reviewers  reported  to  the  board  of  county  com- 
missioners that  a  proposed  highway  would  be  of  public  utility,  and  reported 
an  assessment  of  the  damages  that  would  be  sustained  by  those  who  had 
remonstrated  against  the  opening  of  the  highway,  and  the  board  of  commis- 
sioners thereupon  refused  to  make  an  order  that  the  damages  be  paid  out  of 
the  county  treasury; 

Held^  that  a  mandate  would  not  lie  at  the  suit  of  one  of  the  petitioners  for  the 
highway,  to  compel  the  board  of  commissioners  to  make  such  order  and  to 
order  that  the  road  be  located  and  opened. 

Same. — AppeaL — The  remedy  of  such  petitioner  is  by  appeal  from  the  decision 
of  the  board  of  commissioners. 

APPEAL  from  the  Boone  Common  Pleas. 

Pettit,  J. — ^This  was  a  proceeding  for  a  mandate  by  the 
appellee  against  the  appellant,  and  the  complaint  and  motion, 
verified  by  affidavit,  are  as  follows : 

"Patrick  Riley,  of  lawful  age,  being  duly  sworn,  on  his 
oath  says,  that  at  the  June  term  of  the  commissioners'  court 
of  Boone  county,  Indiana,  he,  as  principal  petitioner,  obtained 
an  order  from  the  said  board  of  commissioners,  appointing 
David  M.  Bums,  Robert  Prichard,  and  Isaiah  Duncan,  as 
reviewers,  to  mark,  view,  and  locate  a  certain  road  petitioned 
for  by  himself  and  others;  who,  at  the  September  term  of 
said  commissioners'  court,  made  their  report  to  said  board 
in  favor  of  said  road,  and,  amongst  other  things,  then  and 
there  reported  that  said  highway  was,  in  their  judgment,,  a 
work  of  public  utility,  etc. 

''That  at  said  term  last  aforesaid,  James  Nay,  Samuel 
Graham,  and  Minerva  Connear  filed  their  remonstrance 
against  the  opening  of  said  highway,  on  account  of  the  same 
not  being  a  work  of  public  utility,  etc.,  demanding  that 
reviewers  be  appointed,  to  review  said  road  and  highway 
and  report  upon  the  utility  thereof;  and  in  ease  said  review- 
ers should  deem  said  road  to  be  a  work  of  public  utility,  to^ 
Vou  XXXVIIL— 13 
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assess  the  damages  of  said  remonstrators  resulting  to  them, 
which  they  would  sustain  by  reason  of  the  establishment  of 
said  road,  etc. 

"Whereupon,  said  board  appointed  John  Adair,  David  A. 
Caldwell,  and  Francis  M.  Busby  reviewers  in  accordance 
with  the  prayer  of  said  remonstrance,  commanding  them  to 
review  said  road  and  highway,  and  if  they  found  the  same 
to  be  a  work  of  public  utility,  to  assess  the  damages  which 
the  said  Nay,  Graham,  and  Connear,  remonstrators,  would 
•sustain  by  reason  of  the  establishment  of  said  road  as  prayed 
for,  etc.;  and  further  directed  them,  said  reviewers,  to  report 
to  said  board  at  their  December  term,  1869;  that  the  said 
reviewers  did,  in  accordance  with  their  said  instructions  from 

said  board,  proceed  on  the day  of ^  1869,  to  review 

said  road  and  highway,  as  directed,  etc.;  and  did,  at  said 
December  term  last  past,  in  obedience  to  orders  given  them 
by  said  board,  make  report  of  their  doings  in  the  premises ; 
and  said  reviewers  last  aforesaid  did,  in  their  said  report, 
among  other  things,  report  that  said  proposed  road  would, 
in  their  judgment,  be  a  work  of  public  utility;  and  then 
and  there  also  reported  that  James  Nay  would  sustain  dam- 
ages in  the  sum  of  fifteen  dollars ;  that  said  Minerva  Connear 
would  sustain  damages  in  the  sum  of  forty  dollars;  and  that 
said  Samuel  Graham  would  sustain  damages  in  the  sum  of 
fifteen  dollars — in  all,  the  sum  of  seventy  dollars,  collectively, 
to  said  remonstrators,  by  reason  of  the  establishing  of  said 
highway  along  the  proposed  line  thereof,  etc.  Whereupon, 
the  said  Patrick  Riley,  by  his  attorney,  C.  C.  Galvin,  filed 
his  motion  asking  and  requiring  said  board  of  commissioners 
to  make  an  order  for  the  payment  of  said  damages  out  of 
the  county  treasury,  in  accordance  with  the  statute  in  such 
case  made  and  provided;  which  said  board  then  and  there 
refused  to  do  and  perform,  but  on  the  contrary,  in  total  dis- 
regard of  their  duties,  and  without  any  authority  of  law 
whatever,  made  a  conditional  order,  to  the  eftect  that  if  said 
jpetitioners  would  pay  said  damages  so  assessed,  they  could 
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have  the  benefit  of  said  road,  which  order  reads  in  the  fol- 
lowing words  and  figures,  to  wit : 

"  'And  thereupon,  on  due  consideration  had  in  the  prem- 
ises, the  board  are  of  opinion  and  do  find  that  said  proposed 
road  is  not  of  sufficient  importance  to  the  public  to  justify 
the  payment  of  said  damages  so  assessed  out  of  the  county 
treasury  of  this  county;  but  order,  that  in  case  the  said 
damages  should  be  paid  by  the  petitioners,  or  deposited  by 
them  with  the  county  treasurer  for  the  benefit  of  said  remon- 
strators,  or  a  release  of  the  same,  in  writing,  filed  with  the 
auditor  of  this  county,  the  board  will  order  said  road  to  be 
located  and  established,  in  pursuance  to  the  statute  in  such 


''Said  affiant  further  avers  that^he  is  informed  and  verily 
believes  that  said  board  of  commissioners  refused  to  make 
the  order  for  the  payment  of  said  damages  out  of  the  county 
treasury  on  account  of  a  former  precedent,  heretofore  adopt- 
ed by  former  boards  of  said  Boone  county,  and  to  avoid  any 
payment  whatever  of  damages  out  of  the  county  treasury 
for  any  and  all  roads  that  hereafter  may  be  prayed  for,  upon 
which  damages  are  assessed  or  are  to  be  assessed,  and  not 
on  account  of  the  greatness  of 'the  damages  in  this  case,; 
that  he  is  informed  and  believes  that  at  the  time  his  counsel 
presented  his  aforesaid  motion  to  said,  board,  his  said 
counsel  urged  upon  said  board  to  dismiss  his  (affiant's)  said 
petition  at  his  (affiant's)  costs,  if  in  case  the  said  board 
should  be  of  opinion  that  said  road  was  not  of  sufficient 
importance  to  the  public  to  authorize  the  said  payment  of 
damages  out  of  the  said  county  treasury,  etc. 

"  That  said  board  totally  disregarded  the  motions,  airgu- 
xnents,  and  suggestions  of  his  said  counsel  in  the  premises, 
and  with  the  intentions  aforesaid  to  avoid  payment  of  dam- 
ages out  of  the  county  treasury,  and  for  no  other  reasons 
whatever,  made  the  aforesaid  conditional  order,  etc.;  which 
leaves  this  affiant  without  any  other  legal  remedy  whatever 
but  the  one  now  here  prayed  for,  as  he  verily  believes,  etc. 

"Wherefore,  this  affiant  moves  the  said  court  to  issue  a 
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peremptory  mandate  against  said  board  of  commissioners, 
to  wit,  Abijah  Robinson,  Stephen  Gapen,  and  Manson  Head, 
to  require  and  compel  said  board  to  make  said  order  for  the 
payment  of  said  damages  aforesaid  out  of  the  county  treas- 
ury of  said  Boone  county,  in  conformity  to  the  statute  in 
such  case  made  and  provided ;  and,  further,  that  they  be  re- 
quired to  locate  said  road  of  the  width  of  thirty  feet,  fifteen 
feet  on  each  side  of  the  line  upon  which  it  is  proposed'to  be 
located,  and  that  they  make  the  necessary  orders  for  the 
opening  and  maintenance  of  same,  in  all  things  in  ac- 
cordance with  the  statute  in  such  cases  made  and  provided; 
or  that  they  be  required  to  make  some  orders  in  reference 
thereto  known  to  ^e  laws  of  the  State  of  Indiana." 

To  this  complaint  there  was  a  demurrer  for  want  of  suffi- 
cient facts ;  overruled,  and  exception  taken ;  and  this  ruling 
IS  assigned  for  error. 

A  mandate  will  not  be  granted  or  lie  where  the  law  has 
expressly  provided  another  remedy.  TJie  Louisville^  etc,^ 
R.  R,  Co.  V.  Tlie  State y  ex  rel.  McCarty,  25  Ind.  177;  11  Ind. 
205;  I  Ind.  72;  2  Ind.  527;  11  N.  Y.  563;  3  Bl.  Com. 
no.  The  road  or  highway  could  not  be  opened  till 
the  damages  assessed  were,  paid  or  deposited,  i  G.  &  H. 
364,  sec.  25.  The  applicant  for  the  mandate  had  a  different 
and  ample  remedy  provided  by  statute  (i  G.  &  H.  364,  sec. 
26),  by  appeal,  in  which  the  case  would  be  tried  as  an  origji- 
nal*  one.  8  Blackf.  62 ;  id.  289.  The  object  of  an  appeal 
from  the  county  commissioners  is  to  give  to  the  parties  the 
benefit  of  a  trial  of  questions  of  fact  in  a  court  where  a  jury 
can  be  called,  where  the  rules  of  law  can  be  applied,  and 
the  points  in  controversy  judicially  determined.  Kemp  v. 
Smithy  7  Ind.  471. 

There  was  final  judgment  for  appellee,  and  an  order  for  a 
peremptory  mandate  against  the  appellant. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee. 

A.  y.  Boone  and  /?.  W.  Harrison^  for  appellant. 

C  C.  Gahin,  for  appellee. 
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Dawson  v.  Marks,  Treasurer,  et  al. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

WoRDEN,  C.  J. — ^The  judgment  in  this  case  must  be  af- 
firmed, for  the  reasons  given  in  the  case  of  Marks  v.  T7ie 
Trustees  of  Purdue  UniversUy^  37  Ind.  155,  the  questions  in- 
volved in  both  cases  being  the  same« 

The  judgment  below  is  afSrmed,  with  costs. 

*S.  A.  Huff,  B.  m  Langdon^  %  S.  Pettit,  and  y.  Hughes, 
for  appellant 

y.  A.  Stein,  X  R.  Coffroth,  T.  B.  Ward,  H.  W.  C/tase,  2F. 
A.  WUstach,  G.  O.  Behm^  and  A.  0.  Behm,  for  appellees. 


Gray  v.  Stivers  et  al. 

iNSntUCnONS  to  Ju&v.-^It^is  error  for  the  court  to  give  instructions  to  a  jury 
orally,  after  liaving  been  requested  in  due  time,  and  in  a  proper  manner,  to 
reduce  all  the  charges  to  writing. 

APPEAL  from  the  Jennings  Circuit  Court. 

WoRDEN,  C.  J. — ^This  was  an  action  by  the  appellant 
against  the  appellees  to  recover  damages  for  an  alleged  fraud 
and  conspiracy  on  the  part  of  the  defendants,  whereby  the 
plaintiff  claims  to  have  been  defrauded  of  the  title  to  a  cer- 
tain farm.  Issue,  trial,  verdict,  and  judgment  for  the  de- 
fendants, the  plaintiff  having  unsuccessfully  moved  for  a  new 
trial 

Numerous  errors  are  assigned,  but  in  looking  through  the 
record,  we  discover  none  that  should  reverse  the  judgment, 
as  we  think,  except  one,  which  is  this:  after  the  close  of 
the  evidence,  and  before  the  argument  of  counsel  com- 
menced, the  plaintiff  requested  the  judge^  orally  in  open 
court,  to  reduce  all  his  charges  to  the  jury  to  writing.     This 
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was  not  done,  the  court  not  having  finished  writing  out  its' 
charge  when  the  argument  concluded;  and,  thereupon,  the 
court  gave  its  written  charge  as  far  as  prepared,  and  charged 
the  jury  orally  on  the  subjects  of  the  preponderance  of  evi- 
dence and  the  credibility  of  witnesses.  The  plaintifT  ex- 
cepted to  the  court  charging  orally.  The  matter  thus 
charged  orally  is  not  in  the  record.  This  manner  of  charg- 
ing was  niade  a  ground  of  the  motion  for  a  new  trial. 

It  is  very  clear  that  the  court  erred  in  charging  orally, 
having  been  requested  in  due  time,  and  in  a  proper  manner, 
to  reduce  all  its  charges  to  writing.  Laselle  v.  WeUSy  17 
Ind.  33;  Manning  v.  Gasliarie^  27  Ind.  399;  Widnerv.  The 
State ^  28  Ind.  394;  Feriterv.  The  State,  33  Ind.  283. 

The  verdict  of  the  jury  seems  to  have  been  in  accordance 
with  the  weight  of  the  evidence;  but  the  merits  of  the  case 
are  not  so  clearly  with  the  defendants  as  to  enable  us  to  say 
that  the  error  could  not  have  worked  any  injury  to  the 
plaintifT.  He  was  entitled,  as  a  matter  of  legal  right,  to  have 
all  the  charges  reduced  to  writing  before  being  given  to  the 
jury. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded. 

Downey,  J.,  having  been  of  counsel  in  a  cause  relating  to 
the  same  matter,  was  absent. 

E.  A.  Parker,  L  L,  Bloomer,  N.  B,  Taylor,  E.  Taylor,  C.  A. 
Ray,  and  y,  M.  Davidson,  for  appellant. 
C,  E.  Walker,  for  appellees. 
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Moberry  et  al.  v.  The  City  of  Jeffersonville  et  al. 

38   1Q8{  City, — Street  Improvementj^^Appeal  from  Precept, — Transcript, — On  an  ap- 

^^^    ^^li  peal  from  a  precept  issued  by  order  of  the  common  council  of  a  city  for  the 

xe2   isri  collection  of  an  assessment  for  the  improvement  of  a  street,  although  no  ques* 

tion  of  fact  can  be  tried  which  arose  prior  to  the  making  of  the  contract  for 
the  improvement  under  the  order  of  the  council,  the  transcript  must  shov  a 
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substantial  compliaiioe  with  the  statute  In  all  the  essential  steps  required  to  be 
taken  by  the  common  council  and  the  officers  of  the  city;  and  if  it  fail  to  do 
so,  it  will  be  held  insufficient  on  demurrer. 

Sake. — ^When  an  improvement  is  ordered  by  the  common  council,  without  a 
petition,  the  transcript  must  show  affinnatively  that  the  improvement  was 
ordered  by  a  vote  of  two-thirds  of  all  the  members  of  the  council. 

Same. — ^The  transcript  must  show  that  the  letting  of  the  contract  for  the  im* 
provement  was  properly  advertised. 

Same. — It  must  appear  from  the  tnmscript  that  the  bids  were  submitted  or  re- 
ported to  the  common  council,  and  that  the  contract  was  awarded  upon  one  of 
the  bids. 

Sasce. — ^Where  it  does  not  appear  from  the  transcript  that,  on  the  line  of  the 
improvement  ordered,  there  are  public  grounds,  or  street  or  alley  crossings,  it 
is  not  necessary  that  the  transcript  should  show  that  provisions  have  been 
made  for  the  payment  by  the  city  for  street  or  alley  crossings,  or  for  improve- 
ments in  front  of  public  grounds. 

Same. — Judieial  Notice. — ^A  court  will  not  take  judidal  knowledge  of  the  num- 
ber of  wards  into  which  a  city  is  divided. 

SamEw — Queition  of  Fact — Whether  a  street  which  has  been  improved  was  or 
was  not  a  street  of  the  city  whose  common  council  has  ordered  the  improve- 
ment, is  a  question  of  fact  which  cannot  be  tried  on  an  appeal  from  a  precept; 
and  the  fact  that  the  party  against  whom  the  precept  issued  was  a  non-resi- 
dent of  the  State,  and  had  no  notice  of  the  making  of  the  order  for  the  im- 
provement, or  of  the  contract,  will  not  change  the  rule. 

APPEAL  from  the  Floyd  Circuit  Court 

Downey,  J. — ^This  was  an  appeal  from  a  precept  issued 
by  the  order  of  the  common  council  of  the  city  of  Jeffer- 
sonville  to  collect  an  asses;sment  for  the  improvement  of 
*' French  street,  from  Maple  street  to  the  corporation  line," 
made  against  the  real  estate  of  the  appellants,  fronting  on 
said  street.  In  the  circuit  court,  the  appellants  demurred  to 
the  transcript,  for  the  reason  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  This  demurrer  was 
overruled,  and  the  appellants  excepted. 

The  appellants  then  answered  in  four  paragraphs.  The 
first  was  the  general  denial,  and  was  afterward  withdrawn. 
The  second  was,  in  substance,  that  at  the  time  of  the  adop-, 
tion  of  the  order  for  the  improvement  of  said  supposed 
street,  and  at  the  date  of  tlie  contract,  there  was  no  such 
street  or  highway  in  said  city  as  the  said  supposed  street 
called  French  street 
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Third,  that  at  the  time  of  the  adoption  of  the  resolu- 
tion by  the  common  council  of  said  city,  and  at  the  date 
of  the  contract  for  the  improvement  of  said  supposed  street, 
as  set  out  and  contained  in  said  transcript,  the  strip  of 
ground  in  said  city  of  Jeffersonville  usually  called  French 
street  was  a  strip  of  ground  thirty  feet  wide,  in  the  extreme 
eastern  portion  of  said  city,  commencing  on  the  north  side  of 
Maple  street,  and  running  northwardly  therefrom,  the  same 
width,  about  one  thousand  five  hundred  and  fifty  feet;  that 
the  northern  end  of  said  strip  of  ground  abutted  immediately 
on  private  property,  and  that  there  was  no  outlet  whatever 
from  said  strip  of  ground  at  its  northern  end,  or  on  either 
side  thereof,  except  over  private  property,  and  that  the  said 
strip  of  ground  described  as  aforesaid  w^  and  is  the  same 
identical  strip  of  ground  usually  called  French  street,  and 
referred  to  and  called  by  that  name  in  all  of  the  proceedings 
set  forth  and  contained  in  the  said  transcript  or  complaint 

Fourth,  by  way  of  cross  complaint  against  the  said  city  of 
Jeffersonville  and  the  said  Charles  £.  Clark,  for  whose  use  and 
benefit  this  action  or  proceeding  is  now  prosecuted,  these 
defendants  complain -and  say  that  in  the  above  entitled  cause, 
the  said  city,  for  the  use  aforesaid,  threatens  to  collect,  and 
is  about  to  proceed  by  levy  and  sale,  by  virtue  of  a  pre- 
tended precept  on  certain  real  estate  of  the  defendants,  to 
collect  a  pretended  assessment  on  said  real  estate  for  the 
sum  of  one  thousand  five  hundred  and  thirty-four  dollars  and 
eighty-five  cents,  by  order  of  the  common  council  of  said 
city,  for  the  alleged  improvement  of  a  strip  of  ground  in 
said  city  usually  called  French  street,  which  assessment  these 
defendants  verily  believe  to  be  oppressive,  unjust,  and  illegal ; 
and  they  further  aver  that  the  said  strip  of  ground  known 
as  aforesaid,  at  and  before  the  time  of  the  alleged  adoption 
by  the  common  council  aforesaid  of  the  resolution  or  order 
for  the  improvement  of  said  supposed  street,  as  set  out  in 
the  complaint  or  transcript  herein,  and  at  the  date  of  the  al- 
leged contract  for  the  improvement  aforesaid,  which  is  also 
set  out  in  said  complaint  or  transcript,  was  a  strip  of  ground 
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thirty  feet  wide  in  the  extreme  eastern  part  of  said  city, 
commencing  on  the  north  side  of  Maple  street  and  running 
thence  northward  about  one  thousand  five  hundred  and 
thirty  feet,  of  the  same  width,  without  any  outlet  whatever 
at  the  northern  end  or  on  either  side  thereof,  except  over 
private  property ;  and  that  the  lots  of  ground  on  either  side 
of  said  supposed  street  and  fronting  thereon,  and  the  lots  of 
ground  owned  by  the  defendants,  described  in  said  complaint 
or  transcript,  are  not  lots  of  the  ordinary  size  and  form  of 
city  lots  in  said  city,  but  each  contained  from  one  to  five  or 
more  acres;  and  that  the  alleged  improvement  of  said  sup- 
posed street  was  not  made  upon  the  petition  of  the  property 
owners,  or  for  the  benefit  of  the  property  fi-onting  thereon ; 
and  the  same  was  made  without  petition  of  the  owners  or 
others,  and  on  the  mere  motion  of  said  common  council  as 
an  arbitrary  act  or  resolution  of  said  common  council,  and 
for  the  common  and  general  use,  benefit,  and  convenience 
of  the  resident  inhabitants  of  said  city  generally,  and  to  give 
them  a  good  and  more  pleasant  and  convenient  roadway  to 
a  public  cemetery  situated  near  the  northern  terminus  of 
said  supposed  street;  and  that  at  and  before  the  time  of  the 
adoption  of  said  resolution  by  said  common  council,  and  of 
the  making  of  said  contract  for  the  improvement  of  said 
pretended  street,  the  defendants,  and  each  of  them,  were,  and 
ever  since  have  been,  actual  residents  of  the  State  of  Cali- 
fornia, and  had  no  knowledge  whatever  of  the  adoption 
thereof,  or  of  the  intention  of  said  common  council  in  that 
behalf,  or  of  the  making  of  said  contract,  or  of  the  actual 
making  of  said  improvement,  until  long  after  the  making  and 
execution  of  said  contract,  and  a  large  amount  of  the  work 
on  Scud  improvement  had  been  done ;  and  they  never  did  ap- 
prove or  consent  to  the  same;  and  that  immediately  after 
receiving  acctual  notice  or  knowledge  of  the  action  of  said 
common  council  and  the  making  of  said  contract,  these  de- 
fendants wrote  to  their  agent  in  Jeffersonville,  hitherto  em- 
ployed by  them  for  other  purposes,  and  to  attend  to  their 
interests  in  other  matters,  and  directed  said  agent  to  employ 
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counsel  for  them,  and  to  resist  and  prevent,  if  practicable, 
the  making  of  said  improvement;  and  that  before  their  let- 
ter of  instruction  to  their  said  agent  was  received  by  him, 
and  before  the  proper  legal  proceedings  could  be  instituted 
by  him  to  prevent  or  enjoin  the  making  of  said  improve- 
ment, the  same  was  nearly,  if  not  quite,  completed,  and 
there  was  no  remedy  left  to  these  defendants,  as  they  are  in- 
formed, except  an  appeal  from  the  precept  aforesaid,  and 
such  relief  as  may  be  had  upon  such  appeal,  and  such  appli- 
cation as  may  be  addressed  to  the  court  for  appropriate 
equitable  relief;  and  in  the  prosecution  of  such  remedies, 
they  have  been  diligent  ever  since;  and  they  further  aver, 
and  are  ready  to  prove,  that  said  improvement  and  the  con- 
duct of  said  city  in  die  premises  were  oppressive,  unjust, 
illegal,  and  inequitable,  and  violated  and  were  a  manifest 
outrage  upon  the  legal  and  equitable  rights  of  these  defend- 
ants, and  as  to  these  defendants,  said  pretended  assessment 
ought  not  to  be  enforced  or  collected,  and  said  attempt  to 
enforce  or  collect  the  same  by  said  precept  or  otherwise,  as 
against  these  defendants  ought  to  be  forever  restrained  and 
enjoined;  and  these  defendants,  therefore,  pray  judgment  ac- 
cordingly, etc. 

The  plaintiff  demurred  to  the  second,  third,  and  fourth 
paragraphs  of  the  answer,  separately,  for  the  reason  that 
they  did  not  state  facts  sufficient  to  constitute  a  defence. 
These  demurrers  were  all  sustained;  the  defendants  excepted; 
and  final  judgment  was  rendered  against  them. 

The  only  questions  presented  by  the  assignments  of 
error  are  as  to  the  correctness  of  the  action  of  the  court 
in  overruling  the  demurrer  to  the  complaint  or  transcript, 
and  in  sustaining  the  demurrers  to  the  paragraphs  of  the 
answer. 

We  have  come  to  the  conclusion  that  on  an  appeal  from  a 
precept  in  such  a  case  as  this,  although  no  question  of 
fact  can  be  tried  which  arose  prior  to  the  making  of  the  con- 
tract for  the  improvement  under  the  order  of  the  council^ 
the  transcript  must  show  a  substantial  compliance  with  the 
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Statute  in  all  the  essential  steps  required  to  be  taken  by 
the  common  council  and  the  officers  of  the  city,  and  that  if 
it  bSX  to  do  so,  it  will  be  held  insufficient  on  demurrer. 
McEwen  v.  GUker^  post,  p.  233.  We  are  required,  therefore, 
to  examine  the  transcript  in  this  case  for  the  purpose  of  de- 
termining whether  it  shows  a  substantial  compliance  with  the 
statute  or  not.  The  first  objection  urged  against  it  is,  that 
it  does  not  show  that  the  resolution  of  the  council  directing 
the  improvement  was  adopted  by  two-thirds  of  the  council, 
as  required  by  section  70  of  the  act  in  regard  to  cities.  As 
the  improvement  was  ordered  without  petition,  it  could  only 
be  legally  done  by  a  vote  of  two-thirds  of  the  members  01 
the'  council ;  and  this  fact  should  affirmatively  appear  in  the 
transcript  on  appeal.  By  two-thirds  is  meant,  we  suppose, 
two-tliirds  of  all  those  holding  the  office  of  councilman  in 
the  city  at  the  time,  and  not  merely  two-thirds  of  those  who 
may  be  present  at  the  meeting  at  which  the  order,  rescdu- 
tion,  or  ordinance  was  passed.  The  transcript  shows  that 
nine  councilmen  voted  for  the  resolution  in  this  case,  and 
one  against  it 

The  law  provides  for  the  election  of  two  councilmen  in 
each  ward,  but  it  does  not  specify  the  number  of  wards  into 
which  a  city  shall  be  divided.  This  depends  upon  the  action 
of  those  to  whom  the  duty  is  confided  by  the  law.  It  is  not 
a  matter  of  which  we  can  have  judicial  knowledge.  We 
cannot,  therefore,  see  that  the  resolution  in  this  case  was 
adopted  by  the  requisite  number  of  votes  to  make  it  legal, 
because  we  do  not  know,  and  are  not  informed  as  to  how 
many  wards  there  are  in  JefTersonville;  nor  is  it  stated  that 
those  who  voted  for  the  resolution  constitute  two-thirds  of 
the  councilmen.  ^ 

It  is  objected  to  the  resolution  that  it  orders  the  work  to 
be  done  at  the  expense  of  the  owners  of  the  lots  or  parts 
of  lots  fronting  or  bordering  upon  the  line  of  said  French 
street,  etc.,  and  makes  no  reference  to  the  liability  of  the 
city  to  pay  for  so  much  thereof  as  is  occupied  by  the  public 
grounds  and  crossings  of  streets  and  alleys,  according  to 
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section  69.  But  this  objection  may  be  answered,  we  think, 
by  saying  that  it  does  not  appear  that  there  are,  on  that  part 
of  the  street  to  be  improved,  any  such  public  grounds,  or 
street  or  alley  crossings. 

Another  objection  made  to  the  transcript  is,  that  it  is  not 
shown  that  the  letting  of  the  contract  was  properly  adver- 
tised. This  objection  is  well  taken.  There  is  an  adver- 
tisement or  notice  copied  into  the  transcript,  dated  the  i  ith 
of  July,  1867,  limiting  the  time  for  receiving  bids  till  the 
15th  of  the  same  month  at  twelve  o'clock,  m.  ;  but  it  does 
pot  appear  that  it  was  ever  posted  up  or  published  in  a 
newspaper  for  any  length  of  time.  The  statute,  while  it 
requires  notice  to  be  given,  does  not  specify  the  length  of 
time  during  which  it  shall  be  given,  nor  the  manner  of  giv- 
ing it.  Perhaps  a  reasonable  time  would  be  implied.  Here 
were  four  days  notice,  assuming  that  the  notice  was  pub- 
lished at  its  date,  which  for  the  letting  of  a  contract  for 
work  amounting  to  seven  thousand  nine  hundred  and  thirty 
dollars  and  ten  cents,  no  emergency  appearing,  would  seem 
to  be  unreasonably  short.  But,  without  deciding  any- 
thing as  to  the  length  of  time,  the  failure  to  show  that  the 
notice  was  ever  posted  up  or  published,  must,  we  think,  be 
a  fatal  defect  in  the  proceeding. 

Again,  it  does  not  appear  that  the  bids  were  submitted  to 
the  common  council,  or  that  the  work  was  let  to  the  best 
bidder,  or  to  any  bidder.  The  purpose  of  advertising  would 
seem  to  be  entirely  defeated  if  one  who  was  not  the  best 
bidder,  or  not  a  bidder  at  all,  may  receive  the  contract,  or 
receive  it  on  a  private  letting.  In  The  City  of  Indianapolis 
v.  Imberry,  17  Ind.  175,  this  court  said  that,  "the  bids  for 
the  work  must,  under  the  general  law  for  the  incorporation 
of  cities,  be  reported  to  the  council,  and  that  body  must 
award  the  contract  upon  one  of  them ;  which  contract  must 
be  in  writing,  and  must  be  filed  with  the  proper  officer.  This 
is  plainly  inferable  from  sections  66,  6y  and  68  of  the 
charter." 

We  are  of  the  opinion  that,  for  these  reasons,  the  demur- 
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rer  to  the  complaint  or  transcript  should  have  been  sustained. 

The  question  attempted  to  be  raised  by  the  second,  third, 
and  fourth  paragraphs  of  the  answer  is  a  question  of  fact ; 
that  is,  the  question  whether  there  was  or  was  not  such  a 
street  as  French  stieet  By  the  first  proviso  to  section  71 
it  is  expressly  enacted,  ''  that  no  question  of  fact  shall  be 
tried  which  may  arise  prior  to  the  making  of  the  contract 
for  the  said  improvement  under  the  order  of  the  council ; 
and  in  case  the  court  and  jury  shall  find  upon  trial,"  on  an 
appeal  from  the  precept,  ''that  the  proceedings  of  said  ofH- 
cers  subsequent  to  said  order  directing  the  work  to  be  done 
are  regular,  that  a  contract  has  been  made,  that  the  work 
has  been  done,  in  whole  or  in  part,  according  to  the  con- 
tract, and  that  the  estimate  has  been  properly  made  thereon, 
then  said  court  shall  direct  the  said  property  to  be  sold  and 
conveyed  by  the  sheriff,"  etc.  Palmer  v.  Stumph^  29  Ind, 
329,  and  cases  cited. 

It  is  claimed  by  appellants  that  this  rule  cannot  apply  to 
them,  for  the  reason  that  they  were  non-residents  of  the 
State,  and  had  no  notice  of  the  making  of  the  order  or  the 
contract  for  the  improvement.  But  no  notice  is  required  to 
be  given  to  any  one,  whether  resident  or  non-resident,  of  the 
making  of  such  order  or  contract,  except  the  notice  of  the 
letting.  We  do  not  perceive  that  the  non-residency  of  the 
appellants  can  change  the  rule.  The  rule  is  statutory,  and 
the  statute  makes  no  exception  in  favor  of  non-residents  or 
parties  who  have  no  notice.  We  think  the  demurrers  to 
the  second,  third,  and  fourth  paragraphs  of  the  answer  were 
correctly  sustained.  But  on  account  of  the  defects  in  the 
complaint  or  transcript,  the  judgment  must  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  sustain  the  demurrer  to  the 
complaint  or  transcript* 

G.  V.  Howk^  W.  Wi  Tuley,  and  M,  C*  ICerr,  for  appellants. 

y.  H.  StoUenburg  and  T.  M.  Brawn^  for  appellees. 

^Petition  for  a  rehearing  oremiled  (PffrriT,  J.,  dissenting). 
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Noble  v.  Burton. 

Complaint. — BiU  of  Particulars^~^Ae<epUuui4 — ^A  compkint  for  money  had 
and  received,  a  bill  of  particulars  filed  therewith  being  an  nnaocepted  order 
drawn  by  a  third  person  on  hb  agent,  the  defendant,  in  favor  of  the  plaintiff, 
not  alleging  an  acceptance  or  a  knowledge  of  the  order  by  the  defendant,  is 
bad  on  demurrer. 

Same. — A  bill  of  particulars  filed  with  a  complaint  is  part  thereof. 

APPEAL  from  the  Marlon  Civil  Circuit  Court 
Pettit,  J. — ^This  suit  was  brought  by  the  appellee  against 
the  appellant,  on  the  following  complaint: 

George  H.  Burton  complains  of  Alanson  F.  Noble,  and 
says  that  defendant  owes  him  one  hundred  dollars,  money 
received  by  defendant  for  the  use  of  the  plaintiff,  which  is 
due  and  remains  unpaid.  A  bill  of  particulars  is  filed  here- 
with. Wherefore,  plaintiff  prays  judgement  for  one  hundred 
and  fifty  dollars.     Bill  of  particulars : 

'*  Alanson  F.  Noble  to  George  H.  Burton,  Dr. 

''Amount  collected  on  instrument  described  below,  ^lOO. 

'* '  Indianapolis,  Ind.,  Aug.  ist,  1866. 
"  '  Received  of  John  A.  Bates,  Esq.,  his  discharge  as  pri- 
vate, Co.  G,  Third  Indiana  Cavalry.    Bounty,  $  100. 

"  '  A.  F.  NoBLE>  per  Smith.' 

"  'April  nth,  1867.  When  my  claim  for  bounty  is  paid, 
Mr.  Noble  will  hand  the  proceeds  to  Mr.  G.  H.  Burton. 

"  'John  A.  Bates.'  " 

A  demurrer  to  this  complaint,  for  want  of  sufficient  facts, 
was  overruled,  and  exception  taken.  This  ruling  is  assigned 
for  error. 

The  receipt  of  Noble  and  the  order  of  Bates  to  Burton 
on  Noble  are  parts  of  the  complaint,  and  there  is  no  aver- 
ment that  Noble  had  any  knowledge  of,  or  had  accepted,  the 
order,  or  that  a  demand  for  payment  had  been  made  upon 
him  for  the  money  by  Burton ;  and  we  hold  that  the  com- 
plaint cannot  be  good  without  showing  that  Noble  had 
accepted  tlie  order,  or  had  some  knowledge  of  its  e^jiistence. 
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This  makes  it  unnecessary  to  quote  or  cite  the  numerous 
acts  of  congress  forbidding  and  rendering  void  all  sales, 
transfers,  barters,  or  assignments  of  claims  against  the 
United  States,  and  particularly  those  which  forbid  the  sale, 
barter,  or  transfer  of  bounty  claims  for  services  in  the  late 
civil  war. 

The  case  was  tried  by  the  court,  and  there  was  a  finding 
and  judgment  for  the  appellee ;  and  it  is  due  to  Mr.  Noble 
to  say  that  the  court  found  specially,  among  other  things, 
that  he  had  received  the  money  and  had  paid  it  over  to 
Bates,  the  discharged  soldier. 

This  is  a  case  that  we  would  be  willing  to  elaborate  at 
great  length  (if  we  were  not  overwhelmed  with  business), 
showing  the  purpose,  object,  and  propriety  of  the  acts  of 
Congress  to  prevent  harpies  and  speculators  from  preying 
upon  the  necessities  of  discharged  soldiers,  who  had  served 
the  country  in  its  time  of  need. 

The  demurrer  to  the  complaint  should  have  been  sus- 
tained. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee. 

Q  W.  Smith,  for  appellant. 

G.  T.  Morton  for  appellee. 


Kretsch  v.  Helm. 

Cmr. — Street  Improvement, — On  an  appeal  from  a  precept  issued  for  the  collec- 
tion of  the  amount  assessed  for  work  done  on  a  street  or  alley,  in  pursuance 
of  an  ordinance  passed  by  the  common  council  of  a  city,  the  transcript  must 
show  that  the  common  council,  before  letting  the  work,  advertised  to  receive 
proposals  therefor,  as  required  by  section  68  of  the  act  for  the  incorporation 
of  cities. 

APPEAL  from  the  Marion  Common  Pleas. 

WoRDBN,  C  J. — ^The  common  council  of  the  city  of  In- 
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dianapolis  passed  an  ordinance  for  the  improvement  of  an 
alley  in  said  city,  and  let  the  work,  by  contract,  to  the  appel- 
lee, Helm.  Helm,  having  done  the  work,  procured  a  pre- 
cept to  be  issued  against  the  property  of  the  appellant,  to 
collect  the  amount  assessed  against  the  same  for  the  work 
done.  The  appellant  herein  appealed  to  the  court  of  com- 
mon pleas  from  the  precept,  and  in  the  latter  court  filed  a 
demurrer  to  the  transcript,  which  stands  for  a  complaint,  for 
the  want  of  sufficient  facts,  etc.  The  motion  was  overruled 
and  the  appellant  excepted,  and  such  further  proceedings 
were  had  in  the  cause  as  that  final  judgment  was  rendered 
that  the  property  be  sold  to  pay  the  assessment. 

Kretsch  'appeals  to  this  court,  and  assigns  for  error, 
amongst  other  things,  the  overruling  of  the  demurrer  to  the 
complaint.  The  objection  urged  against  the  complaint  or 
transcript  is,  that  it  does  not  show  that  the  common  council, 
before  letting  the  work,  advertised  to  receive  proposals 
therefor,  as  is  required  by  section  68  of  the  act  for  the 
incorporation  of  cities.  This  objection  is  well  founded  in 
fact,  and  in  law  h^s  been  held  to  be  fatal.  In  the  case  of 
McEwen  v.  GilkcTy  post,  p.  233,  it  was  held,  after  much  con- 
sideration, that  such  objection  was  fatal,  and  could  be  taken 
by  demurrer.  To  the  ruling  in  that  case  we  adhere.  The 
demurrer  should  have  been  sustained. 

The  judgment  below  is  reversed,  with  costs. 

N.  B.  Taylor  and  E.  Taylor,  for  appellant 


Fulwiler  v.  Zern. 

School  TuKU&^linniSS^ ov.-^Sinking J!und.^Siaha€  Coustrued.^Tht  act. 
of  Februaiy  24th,  1871  (Acts  1871  p.  6),  providing  for  the  distribation  of  the 
sinking  fond  to  the  sereral  coontiesi  and  that  all  loans  hereafter  made  by  the 


NOVEMBER  TERM,  1871.  209. 


Falwiler  v.  Zern. 


auditors  and  treasurers  of  such  counties  shall  be  at  the  rate  of  eight  per  cent. 
per  annum,  does  not  apply  to  loans  of  school  funds  other  than  the  sinking 
fund. 
Same. — Tii/e  of  Act, — The  title  of  said  act  embraces  only  the  subject  of  (he 
sinking  fund. 

APPEAL  from  the  Miami  Common  Pleas. 

WoRDEN,  C.  J. — Mandate  by  the  appellee  against  the 
appellant.    Judgment  for  the  plaintiff  below. 

The  question  in  the  cause  is,  whether  the  act  of  February 
24th,  1 87 1,  providing,  amongst  other  things,  for  the  distri- 
bution to  the  several  counties  of  the  sinking  fund,  fixes  the 
rate  of  interest  to  be  charged,  by  the  proper  county  officers^ 
on  the  loan  of  other  school  funds;  or  whether  the  rate  fixed 
by  the  act  in  question  is  confined  to  loans  of  the  sinking 
fund.    The  latter  was  held  to  be  the  case  by  the  court  below. 

The  following  is  the  title  to  the  act: 

"An  act  to  amend  the  sixth  section  of  an  act  to  provide 
for  the  custody  and  management  of  the  notes,  bonds,  and 
mortgages  arising  directly  out  of  loans  heretofore  made  by 
the  Board  of  Sinking  Fund  Commissioners,  to  continue  in 
force  all  laws  or  parts  of  laws  in  force  on  the  20th  day  of  Jan- 
uary, 1867,  which  are  applicable  to  said  loans  and  the  securi- 
ties therefor;  to  clothe  the  Auditor  of  State  with  powers,  and 
subject  him  to  the  duties  in  relation  to  said  loans  and  secu- 
rities therefor,  which  by  said  laws  are  vestedin  or  imposed 
upon  said  Board  of  Sinking  Fund  Commissioners ;  to  pro- 
vide for  the  incidental  expenses  of  the  management  of  said 
loans  and  securities,  including  clerk  hire,  and  for  the  modes 
and  payment  for  such  allowance  for  expenses,  substituting 
the  seal  of  the  Auditor  of  State  for  that  of  the  Board  of 
Sinking  Fund  Commissioners,  and  declaring  an  emergency 
for  the  immediate  taking  effect  of  this  act,  and  providing  for 
the  Auditor  of  State  to  execute  bond  and  payment  of  all 
moneys  into  the  state  treasury,  and  adding  supplementary^ 
sections  thereto." 

The  first  section  of  the  act  provides  for  a  distribution  of 
Vol.  XXXVIII.— 14 


2IO  SUPREME  COURT  OF  INDIANA. 

Folwiler  v,  Zem. 

the  sinking  fund  amongst  the  several  counties  of  the  State. 

The  second  provides  for  a  loaning  of  the  fund  by  the 
respective  county  auditors  and  treasurers  on  real  estate 
security,  in  the  same  manner  and  subject  to  the  same  con- 
ditions as  other  common  school  funds. 

The  third  section  is  in  these  words:  "All  loans  hereafter 
made  by  said  auditor  and  treasurer  shall  be  at  the  rate  of 
eight  (8)  per  cent,  per  annum." 

We  need  not  inquire  whether  the  third  section,  viewed 
without  reference  to  the  title  of  the  act,  should  be  construed 
as  applicable  to  all  the  school  funds  to  be  loaned;  or  whether 
it  should  be  held  as  applicable  to  the  fund  only  which  con- 
stituted the  subject-matter  of  the  legislation,  viz.,  the  sink- 
.ing  fund.  It  is  very  clear  that  the  title  to  the  act  is  not 
broad  enough  to  cover  any  legislation  in  reference  to  any 
other  than  the  sinking  fund.  The  whole  scope  of  the  title 
Jias  reference  to  the  sinking  fund  only;  and  legislation  under 
that  title  in  reference  to  the  other  school  funds  would 
'Undoubtedly  be  void  on  constitutional  grounds. 

Where  a  statute  admits  of  two  constructions,  one  of  which 
violates  and  the  other  harmonizes  with  the  constitution,  it 
should  receive  the  latter  construction. 

We  therefore  hold  that  the  third  section  of  the  statute, 
£xing  the  rate  of  interest,  should  be  construed  as  having 
reference  to  loans  of  the  sinking  fund  only ;  and  that  the 
laws  fixing  the  rate  of  interest  on  the  loan  of  other  school 
iunds  are  in  no  way  modified  or  affected  thereby. 

The  judgment  below  is  affirmed,  with  costs. 

N.  O.  Ri^ss  and  R.  P.  Egingir^  for  appellant. 

W,  W.  Rose,  for  appellee. 
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Man£X)V£>  Receiver,  v.  Burger. 


38    211I 
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Receiver. — Parties^ — Where  a  receiver  is  not  authorized  to  sue  in  his  own 
name  by  statute  or,  in  a  proper  case,  by  the  court  appointing  him,  he  cannct 
do  so,  but  mnst  sue  in  the  name  of  the  corporation  or  person  in  whom  was 
die  right  of  action  before  the  appointment  of  the  receiver, 

SAME.-*-In  this  State  a  receiver  of  a  mutual  insurance  company  is  authorized  by 
statute  to  sue  in  his  own  name. 

Same. — MmtuailMsuranct Company^ — CompiaimL — In  an  action  by  a  receiver 
to  recover  assessments  made  by  the  court  upon  premium  notes  given  to  a 
mutual  insarance  company,  he  must  allege  all  the  facts  necessary  to  show  a 
liabili^  on  the  premium  notes. 

Same. — In  suck  an  action  the  receiver  must  allege,  to  justify  the  assessment, 
(hat  the  claims  for  losses  had  been  adjusted,  or  were  justly  due  to  the  parties 
mafdi]^  or  setting  up  the  claims. 

^aoL^Ejfed  tf  AjsP&inUnmt. — Premium  Mies, — Though  the  appointment  by 
the  court  of  a  receiver  may  be  binding  on  the  makers  of  the  premium  notes, 
yet  such  a  proceeding  does  not  determine  their  liability  on  such  notes. 

APPEAL  from  the  Hendricks  Common  Pleas. 

Downey,  J. — ^The  appellant  sued  the  appellee,  alleging 
that  he  was  receiver  of  the  Farmers  and  Mechanics'  Insur- 
ance Company  (a  mutual  insurance  company  organized  under 
and  by  virtue  of  the  laws  of  the  State  of  Indiana),  duly  ap- 
pointed by  the  Marion  Civil  Circuit  Court  of  the  State  of 
Indiana.  The  action  was  upon  a  premium  note  executed  by 
the  appellee  to  the  said  insurance  company.  The  complaint, 
after  reciting  the  recovery  of  a  judgment  against  the  com- 
pany, and  the  proceedings  thereon  which  resulted  in  the 
appointment  of  the  receiver,  his  giving  bond  with  security, 
•etc.,  alleges,  "that  the  receiver  filed  his  report  and  applica- 
tion in  said  court,  showing,  among  other  things,  the  amount 
of  premium  notes,  the  amount  of  claims  for  losses  by  fire, 
and  the  probable  expenses  of  said  receivership,  and  asking 
that  the  court  order  an  assessment  to  be  made  upon  said 
premium  notes  sufficient  to  pay  such  losses  and  expenses  of 
receivership ;  and  the  court,  having  duly  considered  said  ap- 
plication, ordered  and  decreed,*'  etc.  The  order  of  the  court 
making  the  assessment  is  then  set  out. 

The  defendant  demurred  to  the  coBftplcttitf,  for  the.Tea^oas, 
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first,  that  the  plaintifT  had  not  capacity  to  sue;  second,  that 
there  was  a  defect  of  parties  piaintifTs ;  and  third,  that  the 
complaint  did  not  contain  facts  sufficient  in  law,  if  true,  to 
constitute  a  cause  of  action  by  plaintiff  against  the  defend- 
ant. 

This  demurrer  was  sustained  by  the  court;  the  appellant 
excepted,  and,  after  final  judgment  against  him,  appealed  to 
this  court. 

No  case  in  this  court  has  fallen  under  our  observation 
which  decides  the  question,  whether  a  receiver  can  maintain 
an  action  in  his  own  name  or  not;  although  it  was  remarked 
by  Dewey,  J.,  in  Ingersoll  v.  Cooper^  5  BlackC  426,  that  he 
could  not.  The  question  is  presented,  however,  in  the  case 
at  bar,  and  we  must  decide  it,  at  least  so  far  as  it  is  neces* 
sary  to  do  so  in  disposing  of  the  case. 

The  statute  of  this  State  in  regard  to  receivers  provides, 
"  that  receivers  shall  have  power,  under  the  control  of  the 
court,  to  bring  and  defend  actions,  to  take  and  keep  pos- 
session of  property,  to  receive  rents,  collect  debts,  and  gen- 
erally to  do  such  acts  respecting  the  property  as  the  court 
may  authorize."  This  section  does  not,  in  terms,  confer 
upon  the  receiver  power  to  sue  in  his  own  name. 

There  are  cases  which  hold  that,  under  proper  circum- 
stances, the  court  appointing  a  receiver  may  authorize  him 
to  bring  and  prosecute  suits  in  his  own  name;  and  perhaps 
it  might  be  held,  under  the  section  just  quoted,  since  the  re- 
ceiver may  do  such  acts  respecting  the  property  as  the  court 
may  authorize,  that  he  might  sue  in  his  own  name,  when  so 
directed  and  authorized  by  the  court  appointing  him.  On 
this  subject,  see  Freeman  v.  Winchester^  10  Sm.  &  M.  577; 
King  V.  CuttSy  24  Wis.  627 ;  Leonard  v.  Starrs^  3 1  Ala.  488 ; 
Hardwick  v.  Hook^  8  Ga.  354. 

It  is  clear  that  if  the  statute  under  which  a  receiver  is  ap- 
pointed authorize  him  to  sue  in  his  own  name,  he  may  do 
so.  The  following  are  cases  of  some  interest  on  this  sub- 
ject: Porter  v.  Williams,  5  Seld.  142;  Leonard  v.  Starrs, 
supra. 
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Where  the  receiver  is  not  authorized,,  either  by  statute  or, 
in  a  proper  case,  by  the  order  of  the  court  from  which  he 
receives  his  appointment,  to  sue  in  his  own  name,  he  cannot 
do  so,  but  must  bring  the  action  in  the  name  of  the  corpora- 
tion or  party  in  whom  was  the  right  of  action  before  the 
appointment  of  the  receiver.  Yeager  v.  Wallace,  44  Pa.  St. 
294;  King  v.  Cutis,  supra;  Newell  v.  Fisher,  24  Miss.  392; 
Kerr  Receivers,  192, 

It  is  not  alleged  in  the  complaint,  in  the  case  under  con- 
sideration, that  the  receiver  was  authorized  by  the  court 
which  appointed  him,  to  sue  in  his  own  name.  If  he  can 
sue  in  his  own  name,  then,  it  must  be  because  some  statute 
of  the  State  authorizes  him  to  do  so. 

Section  12  of  the  act  establishing  general  provisions  re- 
specting corporations  ( I  G.  &  H.  270),  which  provides  for 
the  appointment  of  a  receiver  or  trustee  to  wind  up  the 
af&irs  of  a  corporation  upon  the  expiration  of  its  charter, 
expressly  authorizes  the  receiver  or  trustee  to  sue  'Mn  the 
name  of  the  corporation  or  otherwise." 

Section  16  of  the  act  under  which  the  receiver  in  this  case 
was  appointed,  provides  that  the  receiver  shall  "  reduce  the 
assets  of  such  corporation  to  possession,  and  pay  the  debts 
thereof,  under  the  same  rules  prescribed  for  the  government 
of  administrators."  As  an  administrator  sues  in  his  own 
name,  it  would  seem  to  follow  that  a  receiver  appointed  un- 
der this  section  of  the  statute  can  also  sue  in  his  own  name. 
We  think  there  is  nothing  fatal  to  the  complaint  in  the 
first  or  second  causes  of  demurrer.  But  we  think  the  facts 
stated  in  the  complaint  are  not  sufficient  to  constitute  a  cause 
of  action.  The  report  of  the  receiver  showed  the  amount 
of  premium  notes,  but  it  did  not  show  that  the  "claims" 
for  losses  had  been  adjusted,  or  that  they  were  justly  due 
to  the  parties  making  or  setting  up  the  claims.  It  is  not 
shown  that  either  the  receiver  or  the  court  had  passed  upon 
them.  Upon  this  unsatis&ctory  showing,  the  court  made  or 
sanctioned  an  assessment  of  '*one  hundred  per  cent  upon  the 
£3Lce  of  all  premium  notes  belonging  to  said  company."    A 
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complaint  in  such  a  case  as  this  must  state  all  the  facts 
necessary  to  show  a  liability  on  the  premium  note.  While 
the  court  appointing  the  receiver  may  pass  upon  the  ques- 
tions, the  decision  of  which  makes  kproper  or  necessary  to 
appoint  a  receiver,  and  its  action  may  be  binding  on  the 
party  who  gave  the  premium  note,  it  cannot,  in  that  pro- 
ceeding, settle  the  question  as  to  the  liability  of  the  maker 
of  the  note  to  pay  his  note  in  whole  or  in  part.  But  see  the 
case  of  Embr€e  \\  ShideUr,  36  Ind.  423,  where  this  subject 
is  more  fully  considered. 

The  judgment  is  affirmed,  with  costs. 

Pettit,  J.,  dissents  from  that  part  of  the  opinion  holding 
the  complaint  insufficient. 

y.  R.  Troxell  and  W.  R,  Manlave,  for  appellant 

L.  M.  Campbell^  for  appellee. 
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Barkaijow  V,  Pfeipfer. 

Statute  of  Fhauds. — Contract.— Acceptame.—Deliveryj^yihiae  a  party  to  a 
parol  contract  examines  and  approves  of  work  done  and  materials  furnished 
for  him,  pursuant  lo  said  contract,  and  the  article  made  is  subsequently 
placed,  by  his  order,  at  a  place  in  the  possession  of  said  party,  there  is  suffi- 
cient evidence  of  delivery  and  acceptance  to  take  the  case  out  of  the  statote 
of  frauds. 

Same. — Measure  of  Damages. — In  such  case,  if  the  work  done  and  materials 
furnished  did  not  exactly  conform  to  the  contract,  it  would,  at  most,  only  en- 
title the  party  accepting  to  a  deduction  from  the  contract  price. 

APPEAL  from  the  Bartholomew  Common  Pleas. 
Downey,  J. — ^This  was  a  suit  by  the  appellant  against  the 
appellee  on  a  complaint  based  on  the  following  account : 

Mr.  Peter  Pfeiffer  to  John  S.  Barkalow.  Dr. 

For  one  marble  slab  and  marble  base... 1^135.00 

Cutting  champer  on  tombstone  bases* 2,5a 

Cutting  verse  on  marble  slab. ^ ^^     louoo 
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Building  foundation  to  gravestones 5.00 

Kemoving  Jacob  Lochenour's  stone  from  old  yard  to 

new,  and  setting  up  same ; 10.00 

^162.50 

The  defendant  pleaded,  first,  a  general  denial ;  and,  second, 
as  to  the  item  of  tombstones,  marked  base  and  slab,  one 
hundred  and  thirty-five  dollars,  says  that  he  bargained 
for  the  purchase  of  said  tombstones  by  parol,  not  in  writing, 
ivith  John  D.  Sims  and  George  W.  Buxton,  and  they  turned 
over  said  contract  to  plaintiff;  there  never  was  any  earnest 
money  paid  to  bind  the  said  bargain,  or  paid  on  said  con- 
tract in  any  manner,  nor  was  said  tombstone,  or  any  part 
thereof,  ever  delivered  to,  and  accepted  by,  defendant,  and 
hence  said  contract  was  void  under  the  statute  of  frauds. 

The  plaintiff  replied  by  general  denial  to  the  second  para- 
graph of  the  answer. 

The  court  tried  the  cause  without  a  jury,  and  found  for 
the  plaintiff,  and  assessed  his  damages  at  seventeen  dollars 
and  fifty  cents. 

The  plaintiff  moved  for  a  new  trial,  for  these  reasons: 
first,  because  the  finding  of  the  court  is  contrary  to  law ; 
second,  because  the  finding  of  the  court  is  not  sustained  by, 
and  is  contrary  to,  the  evidence;  third,  because  the  finding 
of  the  court  is  not  sustained  by  sufficient  evidence. 

This  motion  was  overruled,  and  the  plaintiff  excepted  and 
put  the  evidence  in  the  record.  The  court  rendered  judg- 
ment in  favor  of  the  plaintiff  for  the  damages  assessed,  and 
against  him  for  costs.  The  plaintiff  appeals,  and  has  as- 
signed for  error  the  overruling  of  the  motion  for  a  new  trial 
and  the  rendition  of  the  judgment  for  costs  against  him. 

The  evidence  in  the  case  was  as  follows: 

John  D.  Sims  testified,  that  he  and  George  W.  Buxton 
originally  made  the  contract  for  the  tombstone  with  defend- 
ant; that  it  was  to  be  for  his  mother-in-law,  and  to  be  simi- 
lar to  the  one  over  the  grave  of  his  father-in-law;  to  be 
delivered  at  the  grave ;  and  that  they  were  to  assist  in  setting 
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it  up;  all  for  one  hundred  and  thirty-iive  dollars;  defendant 
to  furnish  the  limestone  base,  and  make  all  other  arrange 
ments  for  setting  up ;  the  ordinary  inscription  only,  including 
the  name  of  deceased,  age,  and  date  of  death  to  be  put  on, 
besides  the  ornamental  work,  like  that  on  the  father-in-law's 
tombstone.  After  making  contract  and  furnishing  material 
for  the  work,  Sims  and  Buxton  sold  out  their  entire  stock 
and  materials  and  contracts,  including  this,  to  plaintiflf)  who 
did  the  work ;  witness  saw  the  job  before  and  after  it  was 
set  up,  and  thinks  it  was  as  good,  and,  if  anything,  a  better 
job  than  the  other  over  the  father-in-law's  grave ;  the  marble 
seemed  better,  and  the  work  was  better;  this  is  a  little  taller 
than  the  other,  but  the  difference  is  scarcely  perceptible; 
this  difference  results  from  the  base  being  an  inch  thicker 
than  the  base  of  the  other;  the  slab  was  also  an  inch  thicker ; 
the  verse  lettering  on  the  new  job  was  not  included  in  the 
contract,  nor  the  removal  of  the  monument  from  the  old 
graveyard  to  the  new,  over  Mr.  Lochenour's  (the  father-in- 
law's)  grave ;  there  was  no  written  contract. 

George  W.  Buxton  testified,  in  regard  to  the  partnership 
between  himself  and  Sims,  and  the  contract  with  defendant, 
substantially  as  Sims  did;  also,  that  they  had  procured  the 
marble  for  the  work,  and,  upon  examination,  found  that  the 
party  from  whom  they  had  ordered  it  had  made  a  mistake  in 
the  thickness  of  the  slab,  making  it  one  inch  thicker  than 
they  ordered.  Being  uncertain  whether  defendant  would  be 
satisfied,  they  called  on  Jacob  Pfeiffer,  defendant's  brother, 
to  whom  he  had  referred  them  in  regard  to  the  job,  in  regard 
to  this  difference,  who  promised  to  write  to  his  brother  (who 
lived  in  Louisville,  Ky.)  upon  the  subject,  and  a  few  days 
after  reported  to  witness  that  he  had  so  written,  and  that 
defendant  had  replied  that  he  would  make  no  objection  on 
that  account,  that  the  thicker  stone  would  be  better,  and 
that  they  should  go  ahead  and  do  the  work  with  that  stone ; 
before  going  on,  they  sold  out  to  plaintiff,  as  stated  by  Sims. 
Witness  has  frequently  seen  the  job  since  its  completion, 
and  regards  it  as  better  than  the  one  over  Mr.  Lochenour's 
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grave;  has  been  in  the  marble  business  fourteen  years;  the 
diflerence  of  an  inch  in  height  between  the  two  stones  re- 
sults from  plaintiff's  job  having  a  base  one  inch  higher; 
there  is  quite  a  quantity  of  verse  lettering  on  plaintiff's  job, 
not  included  in  the  contract  with  defendant;  all  to  be  done 
under  that  contract  was,  to  furnish  marble  slab  and  base,  and 
make  ornamental  work  and  ordinary  inscription,  including 
name,  date  of  birth  and  death,  and  assist  in  setting  up. 

Joseph  Critchfield  testified — ^"  Have  been  a  practical  stone- 
cutter on  marble  tombstone  work  twelve  or  fourteen  years; 
did  this  work;  the  material  of  both  slab  and  base  was  of 
better  quality  than  that  over  Mr.  Lochenour's  grave;  the 
inscription  and  ornamental  work  is  as  nearly  like  that  on  the 
other  as  I  could  make  it,  except  making  the  moulding 
around  the  oval  some  heavier,  to  prevent  its  cracking,  which 
I  discovered,  before  I  made  this,  the  other  had  done  consid- 
erably; verse  work  on  this  job  is  two  hundred  and  tWo  let- 
ters, which  is  always  extra  unless  specially  contracted  for, 
worth  three  and  a  half  cents  per  letter.  When  I  found  that 
the  slab  was  one  inch  thicker  than  that  over  Mr.  Lochen- 
our's  grave,  I  made  the  base  one  inch  thicker,  to  preserve 
the  proper  proportion  and  appearance;  it  would  have  looked 
very  badly,  and  would  not  have  been  a  workmanlike  or 
properly  constructed  job,  if  it  had  not  been  made  so ;  if  the 
base  had  been  of  the  same  thickness  as  the  other,  with  the 
slab  an  inch  thicker,  it  would  have  been  so  out  of  proper 
proportion  that  I  should  not  have  regarded  it  as  a  good  job, 
and  I  regarded  the  change  of  an  inch  in  thickness  of  the 
base  as  being  made  necessary  by  change  before  stated  in  the 
thickness  of  the  slab;  this  slab  was  six  inches  thick,  and  the 
other  five;  this  base  was  nine  inches  thick,  and  the  other 
was  eight;  I  measured  them  both  to-day;  before  making 
the  ornamental  work  and  inscription,  I  went  and  took  an  im- 
pression from  Mr.  Lochenour's  tombstone,  as  correctly  as 
possible,  and  made  this  job  like  it;  I  regard  the  prices 
cbarged  in  the  bill  as  reasonable  for  the  work  and  material. 
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and  know  that  all  the  materials  and  labor  charged  for  in  the 
bill  wei^  furnished  and  done  by  plaintiff." 

James  C.  Cavinaugh  testified — "Have  been  in  marble  cut- 
ting some  three  years;  know  job  done  by  plaintiff  for  de- 
fendant was  well  done,  and  as  good  in  all  respects,  or  better, 
than  the  other;  material  of  slab  and  base  better;  think  the 
workmanship  better;  the  base  would  have  been  out  of  pro- 
portion and  not  a  good  job  if  of  the  same  thickness  or 
height  as  the  other,  and  the  slab  an  inch  thicker;  there  is 
scarcely  any  perceptible  difference  between  the  two  stones 
as  they  stand ;  one  looks  a  very  little  higher  than  the  other." 

Morgan  Quick  testified — ^"  Heard  a  conversation  between 
plaintiff  and  defendant  about  the  slab ;  went  with  parties  and 
saw  the  stone  laying  down  in  plaintiff's  workshop  with  face 
down;  plaintiff  called  assistance  and  turned  it  partly  over,, 
and  was  proceeding  to  turn  it  further,  when  defendant  told 
him  to  never  mind,  that  was  far  enough,  that  it  suited  him, 
and  to  go  ahead  and  put  it  up  according  to  contract,  and  his 
money  was  ready;  did  not  see  base." 

Defendant  here  admitted  in  open  court,  that  he  consented 
to  the  present  thickness  of  the  slab,  and  made,  and  now 
makes,  no  objection  to  the  difference  between  the  two  slabs. 

Simeon  L.  Perry  testified — "Was  with  parties  at  time 
spoken  of  by  Quick;  heard  defendant  say,  when  job  was 
turned  up,  as  stated,  'Go  ahead  and  put  it  up,  and  your 
money  is  ready;'  plaintiff  was  about  to  turn  it  further  over, 
but  defendant  told  him  it  was  unnecessary,  as  he  could  see 
it,  and  it  suited  him  exactly;  don't  think  the  expression, 
'  put  it  up  according  to  contract,'  was  used ;  think  I  should 
have  heard  it;  did  not;  did  not  see  base;  Quick  and  I  leflt 
before  defendant." 

Plaintiff  testified — "Some  time  in  February,  1868,  bought 
out  Sims  and  Buxton,  and  all  their  contracts  for  manufact- 
uring and  delivering  of  marble,  and,  among  others,  one  they 
told  me  they  had  with  defendant;  the  contract,  they  repre- 
sented to  me,  was  to  build  for  defendant  a  marble  slab 
monument,  as  near  like  the  one  over  Mr.  Lochenour's  grave 
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as  they  could,  ivith  that  in  the  graveyard,  and  their  work 
in  the  shop,  and  assist  in  setting  their  job  up ;  and  for  that 
they  were  to  get  one  hundred  and  thirty-five  dollars ;  they 
showed  me  the  slab  for  the  job,  and  stated  it  was  thicker 
than  the  other,  but  that  defendant  made  no  objection  to  that ; 
did  not  know  defendant  then,  but  knew  his  brother,  to  whom 
they  referred  me  in  regard  to  the  job;  went  ahead  and  com- 
pleted the  job,  and  shortly  after  met  defendant  on  the 
street,  and  told  him  I  had  finished  job,  and  asked  him  to  go 
and  look  at  it;  he  did  so,  and  Quick  and  Ferry  went  with 
us ;  turned  the  job  parfly  over,  and  was  about  to  turn  it 
further,  as  it  was  lying  on  its  face  on  the  trestles,  when  he 
said:  *  Never  mind;  you  need  not  turn  it  further;  I  can  see 
it,  and  it  suits  me  first  rate;  go  ahead  and  put  it  up,  and 
your  money  is  ready/  Quick  and  Perry  then  left,  and  de- 
fendant remained,  and  I  showed  him  base  which  was  in  front 
room;  he  made  no  objection,  but  expressed  himself  as 
highly  pleased  with  the  job;  he  and  I  then  went  to  the 
graveyard,  and  he  showed  me  what  he  wanted  done  there ; 
the  tombstone  of  Mr.  Lochenour  remained  in  the  old  grave- 
yard, where  he  had  been  originally  buried,  but  from  which 
his  remains  had  been  removed  to  a  lot  in  the  new,  joining 
the  old,  which  defendant  had  purchased;  he  wanted  that 
tombstone  removed  to  the  new  grave;  he  showed  me  the 
kind  of  foundation  he  wanted,  brick  and  mortar,  and  asked 
to  have  both  foundations  built,  and  he  would  pay  me  for  it ; 
he  requested  me  to  get  them  both  put  up  soon,  and  repeat- 
edly expressed  himself  satisfied  with  the  job;  I  put  the  work 
up  as  he  directed  in  regard  to  both  stones ;  also  cut  a  champer 
on  each  of  the  limestone  bases  he  furnished,  to  go  below 
the  marble  bases ;  I  did  all  the  work  charged  in  my  bill,  and 
the  charges  are  reasonable ;  he  told  me  repeatedly  that  the 
work,  both  as  to  slab  and  base,  was  all  right  and  entirely 
satisfactory;  when  we  were  examining  the  job  in  the  shop, 
and  defendant  told  me  to  go  ahead  and  put  the  job  up,  he 
did  not  add  the  phrase,  'according  to  contract;'  I  am  sure 
of  this.    Verse  lettering  was  worth  three  to  four  cents  per 
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letter;  this  kind  of  work  is  always  extra,  unless  specially 
contracted  for." 

Daniel  C.  May  testified — "  Took  plaintiff  and  defendant  to 
graveyard;  heard  defendant  tell  plaintifT  to  have  the  founda- 
tions of  the  two  stones  built,  and  the  two  jobs  set  up,  and 
he  would  pay  plaintiff  for  it." 

Henry  Stader  testified — ^"  Helped  build  foundations,  remove 
Mr.  Lochenour's  monument,  and  set  up  two  monuments; 
work  was  well  done." 

B.  F.  Jones  testified  in  regard  to  a  draft  which  was  in 
evidence,  drawn  by  plaintiff  on  defendant  for  the  amount; 
returned  unpaid,  but  which  became  lost  before  the  prepara- 
tion of  the  bill  of  exceptions,  and  has  not  since  been  found, 
and  hence  is  not  included. 

On  behalf  of  defendant,  the  evidence  was  substantially  as 
follows: 

Jacob  Pfeiffer  testified — **  Am  brother  of  defendant ;  went 
with  plaintiff  and  defendant  at  time  spoken  of  by  Messrs. 
Perry  and  Quick;  the  slab  was  shown,  and  was  satisfactory 
to  my  brother;  the  base  was  not  shown;  no  base  was 
pointed  out  to  my  brother  at  all." 

Defendant  testified — "  Made  contract  with  Sims  &  Buxton 
to  erect  monument  over  grave  of  Mrs.  Lochenour  like  the 
one  over  grave  of  Mr.  Lochenour,  and  to  move  stone  from 
his  grave,  in  old  graveyard  near  Columbus,  to  the  grave  in 
new  yard,  to  which  I  had  had  his  remains  removed,  in  a  lot 
which  I  had  bought  for  that  purpose ;  Mr.  and  Mrs.  Loch- 
enour were  both  buried  there;  for  the  removal  of  the  stone 
aforesaid,  and  building  monument,  and  building  founda- 
tions for  and  setting  both  monuments  up,  I  was  to  pay 
one  hundred  and  thirty-five  dollars  when  completed,  and  I 
was  to  furnish  the  two  limestone  bases  to  go  immediately 
below  the  marble  bases,  as  the  two  monuments  were  to  be 
set  up;  they  were  to  be  just  as  nearly  alike  in  all  respects 
as  they  could  be  made;  they  wrote  me  sometime  afterward, 
that  in  ordering  or  getting  this  stone  a  mistake  had  been 
made,  and  they  had  got  the  slab  they  were  making  for  Mrs. 


NOVEMBER  TERM,  1871.  221 

Barkalow  v.  Ffeiffer. 

Lochenour's  grave  an  inch  thicker  than  the  other,  and  asked 
me  whether  that  would  make  any  difference ;  I  thought  the 
thicker  stone  would  be  the  best,  and  I  sent  word  to  them 
by  my  brother  Jacob  that  it  would  make  no  difference,  and 
I  should  not  object  on  that  account;  I  heard  nothing  more 
from  them  until  some  time  afterward;  when  I  was  in  Colum- 
bus, some  stranger  came  to  me,  whom  I  learned  was  plain- 
tiiT,  and  told  me  he  had  a  tombstone  completed  for  my  moth- 
er-in-law, under  a  contract  which  I  had  made  with  Sims  & 
Buxton,  and  wanted  me  to  come  and  see  it;  Ferry  and 
Quick  went  with  us;  I  saw  the  slab,  and  was  satisfied  with 
it,  and  am  yet;  never  saw  the  base ;  no  base  was  shown  to  me ; 
that  is  the  only  time  I  ever  saw  the  job  until  after  it  was  set 
up;  after  the  monument  over  my  father-in-law's  grave  had 
been  removed  and  both  had  been  set  up,  I  saw  them, 
and  saw  that  the  one  plaintiff  had  made  was  about  three 
inches  higher  than  the  other,  and  found,  upon  examination, 
that  the  difference  resulted  from  a  difference  in  the  thickness 
of  the  base;  the  base  under  the  old  stone  was  six  inches 
thick,  and  the  base  under  the  new  eight ;  I  was  not  satisfied 
with  it;  the  difference  between  the  height  of  the  two  stones 
was  very  perceptible  to  any  one;  I  was  not  satisfied  with 
and  refused  to  accept  it;  it  is  in  the  same  condition  now; 
any  one  can  see  the  diflference  between  the  two  stones. 

Defendant  rested  here. 

Simeon  L.  Perry  and  Morgan  Quick,  upon  being  re-exam- 
ined, both  testified  that  Jacob  Pfeiffer  was  not  present  dur- 
ing any  part  of  the  interview,  when  the  slab  was  exhibited 
to  defendant 

It  is  clear,  from  this  record,  that  the  court  rejected  wholly 
the  claim  for  the  marble  slab  and  marble  base  charged  in 
the  account  at  one  hundred  and  thirty-five  dollars. 

We  are  of  the  opinion  that  if  the  contract  was  within 
the  statute  of  frauds  prior  to  the  putting  up  of  the  work  at 
the  grave,  the  erecting  of  the  monuments  or  tombstones 
at  the  grave,  in  accordance  with  directions  previously  given 
by  the  defendant,  the  first  examination  of  the  work,  and  the 
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approval  thereof  by  him  at  that  time,  and  the  repeated 
declarations  of  approval  by  him  after  the  work  was  put  up, 
should  be  regarded  as  sufficient  evidence  of  delivery  by  the 
plaintifiF)  and  an  acceptance  of  the  goods  by  defendant,  to 
take  the  case  out  of  the  operation  of  the  statute  of  frauds. 
I  G/  &  H.  351,  sec,  7. 

If  the  work  did  not  conform  exactly  to  the  terms  of  the 
contract,  this,  at  most,  under  the  circumstances  of  the  case, 
would  only  entitle  the  defendant  to  a  deduction  from  the 
price  which  had  been  agreed  upon.  McKinney  v.  Springer^ 
3  Ind.  59;  Lomax  v.  Bailey ^  7  Blackf.  599;  Morton  v.  Kane^ . 
l8  Ind.  191;  Pickens  v.  Bozelly  11  Ind.  275;  Boyle  v.  Guy- 
singer^  12  Ind.  273.  We  do  not  decide  that  under  the  cir- 
cumstances the  defendant  was  entitled  to  any  abatement  of 
the  agreed  price.  We  have  had  no  aid  from  the  counsel  for 
the  appellee  in  the  decision  of  the  case,  as  they  have  filed 
no  brief. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re* 
manded  for  a  new  trial. 

R.  Hill  and  G.  W.  Richardson^  for  appellant 


Curtis  v.  The  Indianapolis  and  St.  Louts  R.  R.  Co. 

APPEAL  from  the  Hendricks  Circuit  Court. 

Downey,  J. — ^The  questions  in  this  case  are  the  same  as 
those  in  Straughan  v.  The  Indianapolis  and  SU  Louis  R.  R. 
Co.,  ante,  p.  185,  and  they  must  be  decided  in  the  same  way. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
and  costs. 

W.  A.  McKenzie,  for  appellant. 

Z.  Ritter  and  M,  A,  Osbom,  for  appellee. 
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McKernan  V.  The  City  of  Indianapolis  et  al. 

City. — Proceedings  to  Cksttge  Ckannei  of  Stream, — ^Where  a  city  attempts  to 
change  the  channel  of  a  stream  of  water  flowing  throng^  a  portion  of  the  city, 
there  must  be  a  substantial  compliance  with  the  requirements  of  the  charter; 
and  the  commissioners  appointed  must  estimate  the  value  of  the  land  or  other 
property  to  be  appropriated;  the  part  thereof,  if  any,  to  be  borne  by  the  city; 
what  real  estate  is  benefited,  specifying  the  same  in  parcels,  with  the  name  of 
the  owner,  if  known,  and  the  proportion  of  benefit  or  damage  each  would 
receive;  and  report  upon  each  of  the  specifications;  and  any  failure  to  com- 
ply with  these  requirements  wiU  render  the  proceedings  ineffectual  to  give 
lights  to  the  city,  or  divest  the  rights  of  the  owners  of  the  property  affected. 

APPEAL  from  the  Marion  Common  Pleas. 

WoRDEN,  C  J. — ^This  was  an  action  by  the  appellant 
against  the  appellees.  The  complaint  alleges,  in  substance, 
that  the  plaintiff  was  the  owner  of  a  part  of  out-lot  No.  126, 
in  the  city  of  Indianapolis;  that  the  common  council  of  the 
city  had  passed  an  ordinance  for  straightening  "  Pogue's  Run,'* 
a  natural  stream  of  water  running  through  a  part  of  said 
dty,  so  as  to  conduct  the  water  out  of  its  original  natural 
channel  through  portions  of  the  city,  and  upon  and  across 
the  said  property-  of  the  plaintiff;  that  the  commissioners 
^pointed  for  the  purpose  of  assessing  damages  and  benefits 
arising  from  improvements,  had  assessed  the  plaintiff's  dam- 
ages to  the  property  in  question  at  four  hundred  dollars, 
which  had  not  been  paid  or  tendered  to  him ;  that  the  city 
had  let  the  contract  for  doing  the  work  to  the  defendant, 
Robinson,  who  was  going  on  with  the  work,  and  had  com- 
menced digging  up  his  soil,  etc.  The  complaint  alleges 
that  the  proceedings  are  void,  and  asks  damages  for  the 
injury  done  to  his  property,  and  that  the  defendants  be  en- 
joined from  proceeding  further,  etc.  The  proceedings  of 
the  common  council  and  the  report  of  the  commissioners  of 
assessment  are  made  a  part  of  the  complaint. 

The  defendants  answered  in  one  paragraph,  setting  out  the 
same  report  of  the  commissioners,  from  which  it  appears  that 
the  damages  assessed  in  favor  of  the  plaintiff,  in  consequence 
of  the  improvement  to  the  property  in  question,  were  four 
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hundred  dollars,  and  to  another  piece  of  real  estate  the  like 
sum  of  four  hundred  dollars ;  but  that  benefits  were  assessed 
to  him  in  respect  to  other  real  estate,  amounting  to  seven 
hundred  anii  ninety-seven  dollars  and  fifty  cents,  thus  show- 
ing a  balance  due  him  on  the  improvement,  of  two  dollars 
and  fifty  cents.  The  answer  alleges  a  tender  of  this  sum 
and  the  payment  of  costs  afler  the  commencement  of  the 
suit.  The  plaintiff  demurred  to  the  answer,  for  the  want  of 
sufficient  facts,  etc.,  but  the  demurrer  was  overruled,  and  ex- 
ception was  taken.  Issue  was  then  taken  on  the  answer,  and 
the  cause  was  tried  by  the  court.  Finding  and  judgment 
for  the  plaintiff  for  one  dollar  in  damages,  and  judgment  ac- 
cordingly, he  having  unsuccessfully  moved  for  a  new  trial. 

The  finding  for  the  plaintiff  of  the  nominal  sum  of  one  dollar 
was  upon  the  theory,  we  suppose,  that  the  proceedings  to 
condemn  the  property  were  all  valid,  but  that  the  balance  of 
two  dollars  and  fifty  cents  should  have  been  paid  or  tendered 
the  plaintiff  before  the  work  was  commenced. 

Error  is  assigned  upon  the  overruling  of  the  plaintiff's 
demurrer  to  the  defendants'  answer,  and  a  number  of  objec- 
tions are  urged  to  the  validity  of  the  proceedings  set  out; 
and,  amongst  others,  it  is  objected  that  the  commissioners 
did  not  make  any  estimate  of  the  value  of  the  property  ap- 
propriated. The  report  of  the  commissioners  is  radically 
defective  in  this  particular.    The  report  states: 

First.  That  the  whole  amount  of  damages  sustained  is  five 
thousand  two  hundred  and  seventy  dollars,  which  amount  is 
distributed  amongst  different  property  holders  as  therein 
specified. 

Second.  That  no  part  of  the  benefits  arising  from  the 
changing  of  the  course  of  such  stream  should  be  assessed 
against  the  city  of  Indianapolis. 

Third.  That  the  whole  amount  of  benefits  accruing  to  the 
owners  of  lots  and  parts  of  lots  by  changing  the  course  of 
such  stream  is  five  thousand  two  hundred  and  seventy  dol- 
lars, which  is  distributed  and  assessed  against  the  owners  of 
property  as  therein  specified. 
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There  is  in  the  report  no  estimate  of  the  value  of  the  prop- 
erty to  be  occupied  as  the  new  and  artificial  channel  of  the 
stream,  or  of  the  value  of  the  particular  lots,  or  parts  of  lots, 
through  which  it  was  to  run.  All  that  can  be  gathered  from 
the  report  in  this  respect  is  that  certain  specified  lots,  and 
parts  of  lots,  would  be  damaged  in  the  sums  stated;  and  that 
certain  specified  lots,  and  parts  of  lots,  would  be  benefited  in 
the  sums  stated. 

These  proceedings  seem  to  have  been  had  whilst  the  act  of 
1865,  for  the  incorporation  of  cities,  was  in  force.  Acts 
1865,  Spec.  Sess.  p.  3.  The  60th  section  of  that  act 
was  the  same  as  the  63d  section  of  the  present  act  (3  Ind. 
Stat.  9^,  and  was  as  follows : 

"  Sec.  60.  Such  commissioners,  or  a  majority  of  them, 
shall,  at  the  place  and  tim6  indicated  in  such  notice,  proceed 
to  an  examination  of  the  real  estate  proposed  to  be  appro- 
priated as  aforesaid,  and  shall  then  and  there  estimate :  first, 
the  value  of  the  land  or  other  property  to  be  appropriated 
for  such  improvement ;  second,  what  part  thereof,  if  any,  ought 
to  be  borne  by  the  city ;  third,  what  real  estate,  if  any,  would 
be  benefited  by  the  improvement,  specifying  the  same  in 
parcels,  with  the  name  of  the  owner,  if  known,  and  the  pro- 
portion of  benefits  each  would  receive,  and  the  proportion  of 
damages  sustained  by  each ;  they  shall  view  the  premises  and 
receive  any  evidence  touching  the  questions  before  them,  and 
may,  for  that  purpose,  administer  oaths  to  witnesses  exam- 
ined in  relation  thereto;  they  shall  report  upon  each  of 
the  specifications  above  indicated,  and,  within  ten  days  there- 
after, file  the  same  with  the  clerk  of  the  city." 

It  will  be  seen  that  this  section  requires  the  commis- 
sioners to  estimate  "the  value  of  the  land  or  othtr  prop- 
erty, to  be  appropriated  for  such  improvement,"  and  report 
thereon,  as  well  as  on  the  other  "  specifications  above  indi- 
cated/' 

There  was  an  utter  failure  to  comply  with  this  reqjiire- 
ment  of  the  statute.  Statutes  of  this  description,  where 
Vol.  XXXVIII.— is 
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property  is  to  be  condemned  or  appropriated  to  public  use, 
must  be  at  least  substantially  complied  with ;  otherwise,  no 
rights  can  be  acquired  under  them^  nor  will  the  rights  of  the 
owner  be  divested  or  afiected. 

We  are  of  opinion  that  the  proceedings  did  not  authorize 
the  opening  of  a  new  channel  for  the  stream  through  the 
plaintiff's  lot,  and  hence,  that  the  demurrer  to  the  answer 
should  have  been  sustained. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded. 

y.  T.  Dye  and  A.  C.  Harris^  for  appellant. 

%  S.  Harvey^  for  appellees. 


AyLESWORTH  V.   MiLFORD,  ExV,  £T  AL. 

Appeal. — Nan- Joinder  of  Co-PartUs, — Notice. — ^Where  one  of  two  judgment 
defendants  appeals  to  the  Supreme  G>art,  and  does  not  join  his  oo-defendaat 
in  the  appeal,  or  give  him  notice  as  required  by  section  551  of  the  code,  the 
appeal  will  be  dismissed. 

APPEAL  from  the  Fountain  Common  Pleas. 

Pettit,  J. — This  suit  was  brought  by  Milford,  Ex'r, 
against  Aylesworth  and  McElroy,  on  a  promissory  note,  and 
judgment  was  rendered  against  both  of  the  defendants,  and 
Aylesworth  only  appeals,  and  has  not  joined  his  co-defend- 
ant with  him  in  the  appeal,  nor  has  he  given  McElroy 
notice,  as  required  by  sec  551,  2  G.  &  H.  270. 

The  numerous  and  uniform  rulings  of  this  court  are,  that 
in  such  a  case,  the  appeal  must  be  dismissed. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant* 

M.  Milford,  for  appellant 

*  Motion  to  reinstate  overruled. 


NOVEMBER  TERM,  1871.  227 

Mueller  v.  Mayo  et  a/. 


Wilson  v*  The  Indianapous  and   St.  Louis  Railroap 

Company. 

APPEAL  from  the  Hendricks  Circuit  Court 

BusKiRK,  J. — This  case  is  in  all  respects  similar  to,  and 
involves  precisely  the  same  questions  discussed  and  decided 
in,  Strau£rhan  v.  The  Indianapolis  and  St.  Louis  Railroad 
Company^  ante^  p.  1S5. 

Upon  the  authority  of  that  case  this  is  affirmedi  with  five 
per  cent  damages  and  costs. 

W.  A.  McKenziSy  for  appellant 

M.  A.  Osbam  and  L.  Hitter,  for  appellee. 


Mueller  v.  Mavo  kt  al. 

Appeal. — Xicemst^-^No  appeal  lies  to  the  Supreme  Court  Irom  the  refusal  to 
grant  a  license  to  retail  intoxicating  liquois. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

DowNEy,  J. — The  appellant  applied  to  the  board  of  com- 
missioners for  a  license  to  ret«dl  intoxicating  liquors.  The 
appellees  remonstrated.  The  board  granted  the  license. 
The  appellees  appealed  to  the  common  pleas.  The  case 
was  tried  in  the  common  pleas,  upon  an  agreed  statement 
of  facts,  and  there  was  a  finding  and  judgment  against  the 
applicant    He  appealed  to  this  court 

No  appeal  is  authorized,  in  such  a  case,  to  this  court 
3  Ind.  Stat  330,  sec.  2;  Brown  v.  Porter^  37  Ind.  206. 

The  appeal  is  dismissed,  with  costs. 

G.  0.  Behm  and  A.  0.  Behm,  for  appellant. 

jF^  It  CamaAan^  for  appellees. 


228  SUPREME  COURT  OF  INDIANA. 

Cook  V,  Walton. 


Cook  v.  Walton. 

Married  Woman. — Contract, — A  judgment  cannot  be  recovered  against  a 
woman  upon  an  employment  by  her,  during  her  marriage,  of  an  attorney  to 
conduct  a  divorce  proceeding  for  her. 

APPEAL  from  the  Tippecanoe  Circuit  Court. 

WoRDEN,  C.  J. — Suit  by  Walton  against  Cook.  Judg- 
ment for  plaintiff. 

The  following  is  the  case  made :  Mrs.  Cook,  the  appellant, 
brought  an  action  against  her  then  husband  for  a  divorce,  in 
the  court  of  common  pleas  of  Tippecanoe  county,  where  the 
cause  was  tried,  but  the  divorce  was  refused.  Walton,  the 
appellee,  was  her  counsel  in  the  cause,  and  rendered  service 
therein. 

He  brought  the  present  action  against  Mrs.  Cook,  ta 
recover  the  value  of  his  services  in  the  divorce  suit,  which 
were  shown  to  have  been  reasonably  worth  one  hundred 
dollars,  which  sum  he  recovered. 

It  seems,  from  some  matters  contained  in  the  record,  that, 
since  the  trial  of  the  divorce  suit,  the  death  of  Mrs.  Cook's 
husband  has  put  an  end  to  her  coverture,  but  she  is  not 
shown  to  have  made  any  promise,  since  she  thus  became 
freed  from  disability,  to  pay  the  plaintiff's  fees. 

The  question  is  presented  by  the  record  whether,  on  the 
facts  above  stated,  the  plaintiff  is  legally  entitled  to  recover. 

It  is  scarcely  necessary  to  repeat  the  proposition,  as  a 
general  one,  that  the  contract  of  a  married  woman  is  abso- 
lutely void.  There  is  a  class  of  cases  in  which  she  is 
authorized  to  make  contracts  that  shall  affect  her  propertj*"; 
as  in  uniting  with  her  husband  in  the  conveyance  of  her 
real  estate,  and  the  sale  of  her  personalty  with  the  consent 
of  her  husband.  There  is  another  class  of  cases,  growing 
apparently  out  of  the  necessity  of  the  case,  in  which  she 
may  make  contracts  in  respect  to  her  separate  estate, 
whereby  she  may  create  a  lien  or  charge  upon  such  estate. 
Major  V.  Symmes^  19  Ind.  117;  Cot^s  AdttCrw.  Wood,  20 
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Ind.  54;  Cumndngs  v.  Sharpe^  21  Ind.  331;  Kantrowitz  v. 
Prather^  31  Ind.  92;  Lindley  v.  Cross,  31  Ind.  106. 

But  we  are  not  aware  of  any  case,  either  in  this  State  or 
elsewhere,  in  which  it  has  been  held,  upon  common  law 
principles,  that  a  married  woman  may  make  a  valid  contract 
that  shall  bind  her  personally,  and  subject  her  to  a  personal 
judgment 

The  divorce  act  does  not,  in  terms  or  by  any  fair  implica- 
tion, relieve  a  married  woman  from  the  disability  of  cover^ 
ture,  so  far  as  to  enable  her  to  make  a  contract  that  shall  be 
personally  binding  upon  her,  in  relation  to  a  suit  by  her  for 
a  divorce,  although  she  may  bring  such  suit  in  her  own 
name. 

In  Wilson  v.  Burry  25  Wend.  386,  it  was  held,  that 
although  the  statute  authorized  a  divorce  suit  in  the  name  of 
the  wife,  it  did  not  remove  the  common-law  disability  of  the 
wife  to  make  a  contract;  and  that  fees  for  services  rendered 
her  in  such  case  could  not  be  recovered,  unless  she  prom- 
ised to  pay  them  subsequently  to  the  removal  of  the  disa- 
biUty. 

But  the  law  has  not  left  a  married  woman  powerless  to 
provide  means  to  prosecute  or  defend  an  action  for  divorce. 
The  statute  provides,  that,  "pending  a  petition  for  divorce, 
the  court,  or  the  judge  thereof  in  vacation,  may  make,  and 
by  attachment  enforce  such  orders  for  the  disposition  of  the 
persons,  property  and  children,  of  the  parties  as  may  be 
deemed  right  and  proper,  and  such  orders  relative  to  the 
expenses  of  such  suit  as  will  insure  to  the  wife  an  efficient 
preparation  of  her  case  and  a  fair  and  impartial  trial  thereof, 
and  on  decreeing  a  divorce  in  favor  of  the  wife,  or  refusing 
one  on  the  application  of  the  husband,  the  court  shall  by 
order,  to  be  enforced  by  attachment,  require  the  husband  to 
pay  all  reasonable  expenses  of  the  wife  in  the  prosecution  or 
defence  of  the  petition  when  such  divorce  has  been  so 
granted  or  refused."    2  G.  &  H.  352,  sec.  17. 

Here  it  is  provided  that,  pending  the  petition,  the  court 
flaay  make  such  orders  relative  to  the  expenses  of  such  suit 
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sts'will  insure  to  the  wife  ah  efficient  preparation  of  her  case 
and  a  fair  and  impartial  trial  thereof. 

Her  case  cannot  well  be  efficiently  prepared  and  impar- 
tially tried  without  the  aid  and  assistance  of  counsel;  and  it 
seems  to  us  to  be  very  clear  that  under  this  provision  the 
court  may,  while  the  cause  is  pending,  require  the  husband 
to  pay  into  court  such  sum  as  may  reasonably  enable  the 
wife  to  secure  and  pay  for  the  services  of  necessary  attor- 
neys and  counsel,  as  well  as  such  sum  as  may  be  otherwise 
necessary  to  secure  the  end  proposed. 
On  the  case  made,  the  plaintifT  could  not  legally  recover* 
The  judgment  below  is  reversed,  with  costs. 

Pettit,  J.^  dissents. 

E.  G.  Rose  and  W.  C.  WUson,  for  appellant 
D,  Walton,  for  appellee. 


Rav,  Administrator,  et  al.  v.  Dunn. 

JUDGifENT. — Practice, — Error  m  CalcmlaHon. — A  judgment  wiH  not  beievcned 

for  a  slight  error  in  odculation  of  the  amount  thereof. 
Evidence. — A  judgment  will  be  reversed  where  the  evidence,  imcontradicted, 

is,  on  one  material  point,  against  the  finding. 

APPEAL  from  the  Cass  Circuit  Court. 

BusKiRK,  J. — ^Joseph  H.  Dunn,  as  assignee  of  Truitt 
Brothers  &  Co.,  commenced  this  action  against  the.adminis- 
trator  and  heirs  of  Henry  Ludders,  deceased,  to  obtain  the 
foreclosure  of  a  mortgage  executed  by  the  decedent  on  cer- 
tain real  estate  to  the  firm  of  Truitt  Brothers  &  Co. 

A  demurrer  was  overruled  to  the  complaint,  and  the  de- 
fendants excepted. 

The  defendants  answered  in  three  paragraphs.    A  demur- 
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rer  was  sustained  to  the  second,  and  overruled  as  to  the 
third  paragraph,  and  proper  exceptions  were  taken.  There 
was  a  reply  to  the  third  paragraph  of  the  answer.  The 
cause  was  tried  J>y  the  court,  and  a  finding  was  rendered  in 
favor  of  the  plaintiff  for  two  hundred  and  twenty-five  dollars 
and  forty-three  cents. 

A  motion  fbr  a  new  trial  was  overruled  and  excepted  to, 
and  judgment  was  rendered  on  the  finding. 

The  only  error  relied  upon  to  reverse  the  case  is  that  the 
court  erred  in  overruling  the  motion  for  a  new  trial.  It  is 
claimed  that  the  court  erred  for  two  reasons;  first,  that  aside 
from  the  defence  set  up  in  the  third  paragraph  of  the  an- 
swer, the  judgment  was  rendered  for  eight  dollars  and 
twelve  cents  too  much.  We  would  not  reverse  the  case  and 
order  a  new  trial  for  so  small  a  mistake  in  calculation.  We 
have  not  gone  through  the  calculation  to  ascertain  whether 
there  was  a  mistake  of  the  character  complained  of  or  not. 
In  the  next  place,  it  is  maintained  that  the  court  erred  in 
refusing  to  allow  the  defendants  credit  for  one  hundred  and 
fifty  dollars  for  the  damages  sustained  by  reason  of  the 
matters  set  up  in  the  third  paragn^h  of  the  answer.  It  was 
alleged  in  that  paragraph  that  the  notes  mentioned  in  the 
mortgage  and  complaint  were  executed  by  the  said  decedent 
to  the  said  firm  of  Truitt  Brothers  &  Co.  for  and  in  consid- 
eration of  a  tract  of  land  by  him  purchasefl  of  them ;  that 
when  he  made  said  purchase,  the  said  tract  of  land  was 
staked  and  marked  out  by  the  said  Truitt  Brothers  &  Co. 
irom  a  larger  tract  of  land  belonging  to  the  said  firm;  that 
subsequent  to  the  sale  of  the  said  land  to  the  decedent,  the 
said  firm  platted  and  surveyed  the  remainder  of  their  land,  situ- 
ated near  to  the  said  lot  purchased  by  the  said  decedent,  and 
in  so  platting  and  surveying,  it  became  necessary  to  make 
streets  and  alleys  through  and  over  the  part  so  purchased ; 
that  after  the  said  decedent  purchased  the  said  lot  of  ground, 
and  before  the  said  streets  and  alleys  were  established,  he 
built  and  erected  on  the  part  so  purchased  by  him  a  home; 
that  one  of  the  streets  so  platted  and  marked  off  ran  directly 
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over  the  place  where  the  said  house  was  built;  that  at  the 
request  of  the  said  Truitt  Brothers  &  Co.,  he  removed  his 
said  house  and  permitted  the  said  street  to  run  through  and 
over  the  said  tract  of  land  so  purchased;  that  one-half  acre 
of  the  said  land  so  purchased  by  the  said  decedent  was  ap- 
propriated by  the  said  firm  in  the  construction  of  the  street, 
which  was  worth  five  hundred  dollars,  and  the  cost  of  re- 
moving his  said  house  was  three  hundred  dollars. 

The  material  averments  in  the  answer  were  proved  upon 
the  trial.  It  was  also  shown  that  William  L.  Brown  was  the 
agent  of  the  said  firm  of  Truitt  Brothers  &  Co.,  and  that  he 
agreed  with  the  decedent  that  if  he  would  remove  his  said 
house,  and  permit  the  said  street  to  run  over  his  said  land, 
he  should  have  a  credit  upon  his  said  notes,  so  given 
for  said  purchase  for  said  tract,  for  such  sum  as  was  reason- 
ble  and  just.  It  was  clearly  established  by  the  evidence 
that  the  said  decedent  was  damaged  in  the  sum  of  one  hun- 
dred and  fifty  dollars.  There  was  no  conflict  in  the  evi- 
dence on  this  point.  It  was  all  one  way.  Nor  was  there 
any  objection  to  the  admission  of  the  evidence  to  show  the 
agency  of  Brown,  or  any  attempt  to  prove  that  he  was  not 
such  agent,  or  that  a  credit  had  been  given  for  such  damages. 
We  decide  the  case  upon  the  facts  in  the  record. 

We  are  of  the  opinion  that,  under  the  said  answer,  and 
the  evidence  given  on  the  trial,  the  defendants  were  en- 
titled to  a  credit  for  the  sum  of  one  hundred  and  fifty  dol- 
lars, and  that,  consequently,  the  court  erred  in  overruling  the 
motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  with  4irections  to 
the  court  below  to  grant  a  new  trial,  and  for  further  proceed- 
ings in  accordance  with  this  opinion."*" 

If.  C.  Thornton  and  Z>.  B.  McConneU,  for  appellants. 

S,  T.  McConneU  and  M.  Winfield^  for  appellee. 

^Petition  for  a  rehearing  overrulecL 
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Cnr. — Stree/  Imprcvemeni,  -—  Advertisement  for  Proposals.  —  The  common 
council  of  a  city  possesses  no  power  to  make  a  contract  for  the  improvement 
of  a  street  until  after  advertising  to  receive  proposals  therefor. 

Same. — 7>»itf^r^A— Where  the  transcript  on  appeal  from  an  assessment  for 
the  improTement  of  a  street  fails  to  show  snch  advertisement  for  proposals, 
it  is  defective,  and  a  demurrer  may  properly  be  sustained  to  it 

SAME. — Issue  of  Law, — Such  an  omission  in  the  transcript  presents  an  issue  of 
law,  and  not  of  fact,  and  is  not  within  the  proviso  of  section  71  of  the  act  for 
the  incorporation  of  cities. 

APPEAL  from  the  Bartholomew  Common  Pleas. 

BusKiRK,  J.-«— The  appellee,  a  contractor  for  the  improve- 
ment of  a  street  in  the  city  of  Columbus,  obtained  a  precept 
against  the  appellant,  a  property  holder  on  said  street,  to 
enforce  payment  of  an  amount  assessed  against  him,  as  his 
proportion  of  the  cost  of- such,  improvement.  The  appel- 
lant appealed  from  such  precept  to  the  common  pleas. 

When  such  appeal  is  taken,  the  city  charter  requires  the 
city  clerk  to  make  out  and  certify  a  full,  true,  and  complete 
copy  of  all  papers  connected  in  any  way  with  said  street 
improvement,  beginning  with  the  order  of  the  council  direct- 
ing the  work  to  be  done  and  contracted  for,  and  including 
all  notices,  precepts,  orders  of  council,  bonds,  and  other 
papers  filed  in  the  matter,  which  transcript  shall  be  in  the 
nature  of  a  complaint,  and  to  which  the  appellant  shall 
answer  upon  rule.   Section  71,  City  Charter,  3  Ind.  Stat.  loi. 

Upon  the  taking  of  the  appeal,  the  clerk  made  out  and 
filed  in  the  common  pleas  the  required  transcript.  To  this 
transcript,  the  same  being  in  the  nature  of  a  complaint,  the 
appellant  demurred,  on  the  grounds  that  the  compliant  did 
not  contain  facts  sufficient  to  constitute  a  cause  of  action, 
and  that  it  did  not  state  facts  sufficient  to  show  that  the  com- 
mon council  had  jurisdiction  to  make  the  contract  or  the 
assessment  The  court  overruled  the  demurrer,  and  the 
appellant  excepted. 

The  appellant  answered  in  four  paragraphs;  the  first  was 
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the  general  denial ;  the  others  set  up  affirmative  facts  in  bar 
of  the  action.  The  court  sustained  a  demurrer  to  the  second, 
third,  and  fourth  paragraphs,  to  which  ruling  an  exception 
was  taken.  The  appellant  withdrew  the  denial^  and  tihe 
court  rendered  final  judgment  for  the  appellee. 

The  appellant  has  assigned  for  error  the  overruling  of  the 
demurrer  to  the  complaint,  and  the  sustaining  of  that  to  the 
second,  third,  and  fourth  paragraphs  of  the  answer. 

The  first  question  presented  for  our  decision  is,  whether 
the  court  erred  in  overruling  the  demurrer  to  the  complaint 
The  objection  urged  to  the  complaint  is,  that  it  does  not 
affirmatively  appear  that  there  was  an  advertisement  that 
bids  would  be  received  for  doing  the  work,  before  the  mak- 
ing of  the  contract  with  the  appellee.  It  is  maintained  by 
the  appellee,  first,  that  the  common  council  had  the  power 
to  make  a  valid  contract  for  such  improvement,  without  ad- 
vertising to  receive  proposals  for  doing  such  work ;  and,  in 
the  second  place,  that  the  objection  cannot  now  be  urged  to 
the  proceedings  of  the  common  council,  for  the  reason  that 
it  involves  a  question  of  fact  which  dccurred  prior  to  the 
making  of  the  contract. 

We  will  first  inquire  whether  the  failure  to  advertise  for 
proposals  to  do  the  work  aflected  the  validity  of  the  con- 
tract. So  much  of  section  68  of  the  city  charter  as  relates 
to  the  question  under  consideration  reads  as  follows : 

"Sec.  68.  When  the  owners  of  two-thirds  of  the  whole 
line  of  lots  or  parts  of  lots  (and  measuring  only  the  front 
line  of  such  lots  as  belong  to  persons  resident  in  such  city) 
bordering  on  any  street  or  alley,  consisting  of  one  whole 
square  between  any  two  streets  crossing  the  same,  of  [orj  if 
the  common  council  deem  it  expedient,  for  any  reasonable 
distance  upon  any  square  or  alley,  less  than  one  whole  square 
or  block,  shall  petition  the  common  council  to  have  the 
sidewalks  graded  and  paved,  or  the  whole  width  of  the 
street  graded  and  paved,  or  for  either  kind  of  improvement, 
or  for  lighting  such  street  according  to  the  general  plan  of 
such  improvement,  in  said  city^  the  conmion  council  may 
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cause  the  same  to  be  done,  by  contracts  give'n  to  the  best 
bidder,  after  advertising  to  receive  proposals  therefor." 

It  was  held  by  this  court,  in  The  City  of  Lafayette  v.  Cox^ 
5  Ind.  38,  that  ''with  us,  cities  are  created  and  endowed 
with  powers  by  the  legislature,  under  what  are  called  char- 
ters; and  it  is  an  established  rule  of  law,  one  so  well  known 
that  it  would  be  superfluous  to  cite  authorities  as  evidence 
of  it,  that,  in  their  action,  these  cities  must  be  confined  with- 
in the  limits  that  a  strict  construction  of  the  grants  of  pow- 
ers in  their  charters  will  assign  to  them." 

It  was  held  by  the  Supreme  Court  of  the  United  States, 
in  Harris  v.  Runnels,  12  How.  79,  that  "contracts  in  viola- 
tion of  statutes  are  void ;  and  they  are  so  whether  the  con- 
sideration to  be  performed  or  the  act  to  be  done  be  a  viola- 
tion of  the  statute.  A  statute  may  either  expressly  prohibit 
or  enjoin  an  act,  or  it  may  impliedly  prohibit  or  enjoin  it,  by 
affixing  a  penalty  to  the  performance  or  omission  thereof.  It 
makes  no  difference  whether  the  prohibition  be  expressed  or 
implied.  In  either  case,  a  contract  in  violation  of  its  pro- 
visions is  void.    The  rule  is  certain  and  plain." 

It  was  held  by  this  court,  in  Dendng  v.  The  State,  ex  rel. 
MUler,  23  Ind.  416,  that  "the  general  rule  of  law  that  a  con- 
tract prohibited  by  statute  is  void,  is  familiar,  and  we  do  not 
lose  sight  of  it  It  is  a  wholesome  rule  in  e:^trf  case  whete 
it  is  properly  applicable.  The  general  doctrine  as  to  such 
contracts  is,  that  the  courts  will  not  enforce  them,  nor  aid  in 
the  recovery  of  money  paid  in  pursuance  of  their  terms,  but 
parties  who  have  contracted  in  violation  of  law  will  be  left 
Without  remedy  whenever  they  are  in  pari  delicto.  The 
plain  reason  and  purpose  of  the  rule  commends  it  to  every 
enlightened  judgment.  It  is  to  secure  obedience  to  the 
statute  which  has  forbidden  the  thing  to  be  done,  and 
thereby  aid  in  accomplishing  the  legislative  intention.'' 

The  section  above  quoted  places  a  restriction  br  limitation 
upon  the  power  of  the  council  to  make  a  contract  for  the 
making  of  the  improvement  "The  common  council  shall 
cause  the  same  to  be  done,  by  contracts  given  to  the  best 
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bidder,  after  advertising  to  receive  proposals  therefor." 
The  common  council  possesses  no  power  to  make  a  con- 
tract tmtil  after  there  has  been  an  advertisement  for  pro- 
posals. The  giving  of  notice  by  advertisement  for  proposals 
to  do  the  work  constitutes  a  condition  precedent  to  the  right 
to  make  a  contract  It  is  equivalent  to  a  declaration  on  the 
part  of  the  legislature  that  the  common  council  shall  make 
no  contract,  unless  there  has  been  an  advertisement  The 
prohibition  may  be  express  or  implied.  It  is,  very  clearly 
implied  by  the  language  employed  that  the  common  council 
is  prohibited  from  making  a  contract  until  after  there  has 
been  an  advertisement. 

It  was  said  by  the  court,  in  Harris  v.  Runnels^  supra^  that 
^' where  a  statute  is  silent,  and  contains  nothing  from  which 
the  contrary  can  properly  be  inferred,  a  contract  in  contra- 
vention of  it  is  void,"  and  "  that  the  statute  must  be  exam- 
ined as  a  whole,  to  find  out  whether  or  not  the  makers  of  it 
meant  that  a  contract  in  contravention  of  it  should  be  void, 
or  that  it  w?is  not  to  be  so." 

An  application  of  the  above  rule  to  the  act  under  consid- 
eration will  demonstrate  that  the  legislature  intended  that 
no  man's  property  should  be  sold  to  pay  for  street  improve- 
ment, unless  the  law  had  been  complied  with.  This  is  shown 
by  the  following  clause  in  section  71  of  said  act,  which 
reads  as  follows:  "And  in  case  the  court  and  jury  shall 
find  upon  trial  that  the  proceedings  of  said  officers  subse- 
quent to  the  said  order  directing  the  work  to  be  done*are 
regular,  that  a  contract  has  been  made,  that  the  work  has  been 
done,  in  whole  or  in  part,  according  to  the  contract,  and  that 
the  estimate  has  been  properly  made  thereon,  then  said  court 
shall  direct  the  said  property  to  be  sold  and  conveyed  by  the 
sheriff  thereof,  as  the  said  treasurer  is  hereinafter  directed 
to  sell  and  convey  property  liable  to  street  improvement" 

In  placing  a  construction  upon  the  above  clause  we  should 
look  to  the  entire  legislation  on  the  subject,  and  should  adopt 
such  construction  as  would  give  a  reasonable  effect  to  every 
part,  if  capable  of  such  construction ;  and  as  such  legislation 
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is  against  common  right,  and  the  proviso  is  an  innovation  upon 
established  rules,  such  a  construction  should  be  adopted  as 
would  further  the  ends^of  justice.  One  of  the  proceedings  re- 
quired by  the  statute,  subsequent  to  the  order  directing  the 
work  to  be  done,  is  a  public  advertisement  that  proposals 
will  be  received  for  bids  to  do  the  work.  The  advertise- 
ment for  proposals  is  prior  to  the  making  of  the  contract, 
but  subsequent  to  the  order  directing  the  work  to  be  done. 
The  next  requirement  is  that  a  contract  shall  be  fnade. 
This  implies  that  it  shall  be  a  legal  and  valid  contract. 
The  common  council  possessed  no  power,  authority,  or  juris- 
diction to  make  a  contract  until  after  there  had  been  an  ad- 
vertisement for  proposals,  and  as  the  transcript  failed  to  show 
that  this  indispensable  prerequisite  had  been  complied  with, 
it  was  defective.  This  is  in  accordance  with  the  adjudged 
cases. 

It  was  held  by  the  Supreme  Court  of  New  York,  in  the 
case  of  DeBaun  v.  The  Mayor,  etc.,  i6  Barb.  392,  that  "the 
corporation  of  the  city  of  New  York  had  no  power  to  make 
a  contract  for  paving  of  streets,  without  advertising  for  pro- 
posals, and  giving  the  contract  to  the  lowest  bidder. 

It  was  said  by  the  court  of  appeals  of  New  York,  in  the 
case  of  Brady  v.  The  Mayor,  etc.,  20  N.  Y.  3 1 2,  in  speaking 
of  the  making  of  a  contract  for  a  street  improvement,  that 
"if  this  had  been  done,  and  if  the  result  of  all  the  offers  had 
been  taken  into  the  account  in  selecting  the  lowQst  bidder,  a 
contract  given  to  that  person  would  have  been  awarded  ac- 
cording to  the  statute." 

It  was  held  by  the  court  of  appeals,  in  the  case  of  Bonesteel 
v.  Tlie  Mayor,  etc.,  22  N.  Y.  162,  that  "it  does  not  require 
any  argument  to  show  that  a  contract  made  in  violation  of 
the  requirements  of  the  charter  is  null  and  void.  It  is 
equally  clear  that  a  contract  made  in  conflict  with  the  au- 
thority granted  is  equally  null  and  void." 

We  are  of  the  opinion  that  the  common  council  possessed 
no  power,  authority,  or  jurisdiction  to  make  the  contract 
with  the  appellee,  until  there  had  been  an  advertisement  for 
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proposals,  and  a  fair  opportunity  had  been  given  to  ob- 
tain competition  in  the  doing  of  the  work ;  and  as  this  was 
a  jurisdictional  fact,  and. constituted  a  condition  precedent  to 
the  right  to  make  any  contract,  it  must  affirmatively  appear 
in  the  transcript,  and  if  it  does  not  so  appear  the  complaint 
will  be  defective. 

This  construction  is  in  accordance  with  the  requirements 
of  the  statute,  and  is  sustained  by  authority,  principle,  and 
public  policy.  It  is  but  carrying  out  the  obvious  intention 
of  the  legislature.  It  is  quite  manifest  to  us  that  the  in* 
tention  of  the  legislature,  in  providing  that  no  contract  should 
be  made  until  after  advertising  for  proposals,  was  to  secure 
competition  and  prevent  iavoritism,  imposition,  and  fraud. 
The  greatest  frauds  might  be  practiced,  if  the  common  coun- 
cil, or  those  acting  under  and  by  their  authority,  might  make 
contracts  for  improvements  without  public  notice,  inviting 
and  securing  competition.  Contracts  might  be  given  to 
favorites  at  unreasonable  and  exorbitant  prices.  It  is  our 
duty  to  give  the  statute  such  a  construction  as  will  carry  into 
effect  the  legislative  intention,  and  thereby  protect,  as  far  as 
may  be,  the  owners  of  property  in  our  incorporated  towns 
and  cities  from  the  payment  of  unnecessary  and  unjust 
burdens. 

We  are  next  to  inquire  and  determine  whether  the  objec- 
tion to  the  sufficiency  of  the  complaint  can  be  raised  by  de- 
murrer to  the  complaint  on  an  appeal  from  a  precept. 

It  is  claimed  by  the  appellee  that  the  appellant  is  prohib- 
ited, by  section  71  of  the  city  charter,  from  urging  any  objec- 
tion to  the  sufficiency  of  the  complaint,  or  the  regularity  of 
the  proceedings  which  arose  prior  to  the  making  of  the  con- 
tract for  the  improvement  under  the  order  of  the  council. 

So  much  of  section  seventy-one  as  relates  to  the  point 
under  consideration,  reads  as  follows : 

*'Any  owner  of  land,  or  his  representatives,  aggrieved  by 
such  precept,  may  appeal  therefrom  within  twenty  days 
after  such  demand  or  publication  to  the  court  of  common 
pleas  of  the  county  wherein  such  city  is  situated,  upon  filing 
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sufficient  bond  with  the  clerk  of  said  city,  conditioned  for  the 
payment  of  whatever  judgment  maybe  rendered  against  such 
appellant  in  said  court,  and  such  appeal  shall  stay  all  pro- 
ceedings by  such  treasurer,  and  the  trial  of  such  appeal 
shall  be  conducted  as  other  trials  of  civil  causes  are  con- 
ducted in  said  court;  provided,  that  no  question  of  fact 
shall  be  tried  which  may  arise  prior  to  the  making  of  the 
contract  for  the  said  improvement  under  the  order  of  the 
council." 

Issues  are  of  two  kinds:  first,  of  law;  second,  of  fact. 
An  issue  of  law  is  presented  by  demurrer  to  the  complaint 
or  subsequent  pleadings,  and  must  be  tried  by  the  court. 
An  issue  of  fact  arises  up<Hi  a  material  allegation  in  the  com- 
plaint, which  is  denied  by  the  answer,  or  upon  a  set-off  or 
counter  claim  presented  in  the  answer,  and  denied  by  the 
reply;  or  upon  material  new  matter  in  the  reply  which  shall 
be  considered  as  controverted  by  the  opposite  party  without 
further  pleading.  An  issue  of  fitct  must  be  tried  by  a  jury, 
unless  a  jury  trial  is  waived.  See  sections  317,  318,  319, 
and  320  of  the  code,  2  G.  &  H.  195  and  196. 

It  is  provided  in  the  above  proviso,  that  no  question  of 
fact  shall  be  tried  which  arose  prior  to  the  making  of  the 
ccHitract,  etc.  It  is  provided  by  section  71  of  said  act,  that 
the  transcript  shall  be  in  the  nature  of  a  complaint,  to 
which  the  appellant  shall  answer  upon  rule.  What  can  the 
appellant  answer?  If  the  position  of  the  appellee  is  correct, 
the  appellant  cannot,  by  demurrer,  raise  the  question  of 
whether  the  common  council  possessed  jurisdiction  to  make 
the  contract ;  and  it  is  quite  clear  to  us,  from  the  language 
of  the  above  proviso,  that  no  question  of  fact  can  be  tried 
which  arose  prior  to  the  making  of  the  contract.  Then  why 
was  an  appeal  from  the  precept  authorized?  The  subse- 
quent part  of  section  71,  above  quoted,  provides  what  shall 
constitute  the  transcript.  It  seems  to  us  that  the  only  rea- 
sonable and  intelligible  construction  that  can  be  placed  upon 
said  section  is  to  hold  that  the  proviso  was  enacted  upon  the 
supposition  that  the  transcript  would  show  that  such  acts 
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had  been  done  and  proceedings  had  by  the  common  council 
as  were  necessary  to  confer  upon  that  body  jurisdiction  to 
make  a  valid  and  legal  contract^  and  that  the  truth  of  the 
matters  alleged  in  the  transcript  to  have  occurred  prior  to 
the  making  of  the  contract,  should  not  be  controverted  by 
the  answer  and  an  issue  of  fact  formed  and  tried  by  the 
court  or  jury,  but  that  it  was  not  intended  that  the  appellant 
should  be  deprived  of  the  right,  by  demurrer,  of  presenting 
the  question  of  whether  the  common  council  had  jurisdic- 
tion to  order  an  assessment  to  be  made  upon  private  prop- 
erty for  the  public  good. 

The  case  oi  Maceyv.  Titcofnbe^  19  Ind.  135,  is  much  in 
point.  Titcombe  was  a  contractor  for  grading  a  street  in  the 
city  of  Indianapolis.  Macey  and  others  applied  for  and 
obtained  an  injunction  restraining  Titcombe  from  proceed- 
ing with  the  work,  and  executed  an  undertaking,  payable  to 
the  city  and  Titcombe.  Titcombe  commenced  an  action  on 
the  undertaking.  The  defendants  demurred  to  the  com- 
plaint. This  court  say:  "Now,  to  make  it  appear  that  the 
injunction  was  not  rightly  obtained,  and  that  Titcombe  sus- 
tained legal  damage  from  its  issue,  a  legal  contract  for  grad- 
ing the  street  must  be  shown.  To  make  such  showing,  it 
is  not  necessary  for  the  complaint  to  aver  that  the  city  had 
power  to  improve  the  streets,  as  the  court  takes  judicial  no- 
tice of  that,  the  charter  of  the  city  being  a  public  law.  But 
it  is  necessary  that  the  complaint  should  show  that  a  legal 
contract,  for  the  improvement  of  the  street,  was  entered  into 
by  the  city,  with  Titcombe.  The  complaint  shows  that  the 
improvement  in  question  was  ordered,  by  the  city  council,  to 
be  made  in  the  manner  prescribed  by  the  charter,  and  that  a 
contract  was  entered  into,  with  Titcombe,  for  making  it;  but 
it  fails  to  show  that  between  the  ordering  of  the  improve- 
ment, and  the  contracting  for  its  execution  with  Titcombe, 
an  advertisement  for  bids  for  its  construction  was  published. 
Without  such  advertisement,  the  contract  was  void." 

The  case  of  TIte  City  of  Logansportw.  Leggt  20  Ind.  315, 
is  directly  in  point.    That  was  an  appeal  from  a  precept. 
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The  appellant  demurred  to  the  complaint;  the  demurrer  was 
sustained;  the  city  appealed.  The  court  say:  ''Against  the 
validity  of  the  proceedings  before  the  city  council,  it  is  al- 
leged that  the  transcript,  as  a  complaint,  is  defective,  be- 
cause it  fails  to  show  any  proper  order  of  the  council  direct- 
ing the  improvement"  The  court  further  say:  "And  the 
order  being  thus  inoperative,  the  proceedings  subsequent  to 
it  cannot  be  maintained."  The  eflfect  of  the  above  decision 
is,  that  there  must  be  a  valid  order  or  ordinance  for  the  mak^ 
ing  of  the  improvement,  and  that  if  this  is  not  shown  by 
the  transcript,  it  is  fatally  defective,  and  the  question  may 
be  raised  by  demurrer.  There  must  be  a  valid  contract 
for  the  making  of  the  improvement,  and  if  this  is  not 
shown  by  the  transcript,  the  subsequent  proceedings  cannot 
be  sustained,  and  the  objection  can  and  ought  to,  in  our  judg- 
ment, be  raised  by  demurrer  to  the  complaint  If  this  can- 
not be  done,  the  courts  of  this  State  would  be  required  to 
render  a  decree  for  the  sale  of  the  property  of  a  citizen,  upon 
an  assessment  made  for  street  improvements,  where  there 
had  been  no  valid  order  or  legal  contract  made.  The  remedy, 
by  injunction,  would  not  afford  an  adequate  remedy  in  all 
cases.  That  remedy  has  to  be  resorted  to  before  the  com- 
pletion of  the  work,  and  not  afterward.  The  language  of 
the  proviso  is  as  follows: 

"  Provided,  that  nothing  herein  shall  be  so  construed  as  to 
prevent  any  person  from  obtaining  an  injunction  upon  the 
proceedings  prior  to  the  making  of  any  such  improvements." 

Suppose  that  the  owner  of  the  property  is  a  non-resident, 
or  absent,  and  has  no  knowledge  of  the  making  of  the  im- 
provement until  after  the  work  was  done  and  a  precept  had. 
issued.  His  remedy,  by  injunction,  is  gone.  He  then,  ap- 
peals from  the  precept,  and  it  is  ascertained  in  the  common 
pleas  that  no  order  or  ordinance  had  ever  been  made  by  the 
common  council  directing  the  making  of  the  improvement, 
and  that  no  valid  or  legal  contract  had  been  made.  Can  it  be 
maintained,  by  authority  or  on  principle;  that  these  fatal  de^ 
Vol.  XXXVIII.— 16 
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fects  cannot  be  pointed  out  by  demurrer  to  the  complaint, 
but  that  the  court,  in  the  face  of  such  facts,  showing  an  en- 
tire want  of  authority  or  jurisdiction  on  the  part  of  the 
common  council  to  make  the  assessment,  is  required  to  enter 
a  decree  for  the  sale  of  the  property,  and  thus  deprive  a 
citizen  of  his  property  without  due  process  of  law  ?  We 
think  that  such  a  decree  would  be  a  gross  outrage  upon 
justice,  and  a  reproach  to  the  administration  thereof.  As 
has  been  shown,  municipal  corporations  are  created  by,  and 
derive  all  their  power  and  authority  from,  the  charter  creat- 
ing them.  They  can  exercise  no  power  that  is  not  expressly, 
or  by  necessary  implication,  g^ranted,  and  these  powers  must 
be  exercised  in  the  manner  defined  by  the  statute.  The 
statute  has  pointed  out  the  manner  in  which  the  owner  of 
property  may  be  compelled  to  contribute,  according  to  the 
extent  and  value  of  his  property,  to  the  making  of  certain 
improvements.  Before  the  property  of  the  citizen  can  be 
sold  upon  a  precept,  the  following  things  are  required  to  be 
done :  first,  there  must  be  an  order  or  ordinance  of  the  com- 
mon council  directing  the  improvement  to  be  made,  which 
must  be  adopted  by  a  vote  of  a  majority  of  the  council 
where  there  is  a  petition,  and  by  a  vote  of  two-thirds  where 
there  is  no  petition,  and  the  record  must  affirmatively  show 
that  it  was  adopted  by  the  requisite  vote ;  second,  there  must 
be  an  advertisement  for  proposals  to  do  the  work,  followed  by 
a  contract  for  the  making  of  such  improvement ;  third,  the 
work  must  be  done,  in  whole  or  in  part,  according  to  tlie 
contract;  fourth,  there  must  be  an  estimate  made  of  the 
.work,; and  an  assessment  apportioning  the  costs  or  expense 
of  doing  the  same  on  the  property  holders,  in  the  mode  de- 
ifined  in  the  statute;  fifth,  the  owner  of  the  property  must 
2fail  or  refuse,  for  the  space  of  twenty  days  after  the  making 
land  filing  of  such  estimate,  to  pay  the  same;  sixth,  after  the 
Tfipace  of  twenty  days,  the  contractormust  file  his  affidavit  in 
ithe  clerk's  office  of  said  city,  stating  that  the  whole  or  some 
<part  of  said  assessment  remains  unpaid,  showing  the  amount 
(>aid,  and  the  amount  due,  that  the  estimate  thereof  has 
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been  duly  made,  and  that  the  work  estimated  has  been  done 
according  to  contract;  seventh,  the  clerk  is  required  to  lay 
such  affidavit  before  the  council,  which  shall  thereupon  order 
a  precept  to  be  issued,  directed  to  the  treasurer  of  said  city, 
which  precept  shall  be  read  by  the  treasurer  to  the  person 
or  persons  against  whose  property  the  same  was  issued. 
When  these  things  have  been  done,  then  the  property  of  the 
citizen  may  be  lawfully  and  rightfully  sold  to  pay  such  as- 
sessment, and  not  otherwise. 

The  counsel  for  the  appellee  has  referred  us  to  the  follow- 
ing decisions  of  this  court,  as  holding  that  no  objection  can 
be  urged,  on  an  appeal  from  a  precept,  to  any  part  of  the 
proceedings  which  occurred  prior  to  the  making  of  the  con- 
tract: The  City  of  Indianapolis  v,  Imberry^  ij  Ind.  175:; 
The  Board  of  Commissioners  of  Allen  County  v.  Silvers^  22 
Ind  491;  Palmer  V,  Stumphy  29  Ind.  329;  Hellenkamp  v. 
The  City  of  Lafayette,  30  Ind.  192. 

The  case  of  The  City  of  Indianapolis  v.  Imberry,  supra, 
does  not  sustain  the  position  assumed  by  the  counsel  for  the 
appellee,  but,  in  our  opinion,  sustains  the  conclusions  here- 
tofore stated.  That  was  an  appeal  from  a  precept.  In  th^ 
common  pleas,  the  appellant  demurred  to  the  complaint 
The  demurrer  was  sustained,  and  the  city  appealed.  This 
court,  after  discussing  various  other  questions  of  law,  say : 
*' After  the  issuing  of  the  precept,  the  property  holder  may 
appeal  to  the  common  pleas,  where  his  cause  may  be  tried 
upon  the  merits;  except  that  he  cannot  go  behind  thejnak- 
ing  of  the  contract  to  show  irregularities.  If  any  irregulari- 
ties occur  prior  to  that  act,  they  must  be  taken  advantage 
of  by  an  injunction  suit;  before  the  work  is  performed.  By 
omitting  thus  to  proceed,  the  party  waives  objection  up  to 
the  making  of  the  contract.  This  is  the  provision  of  the 
charter." 

The  above  portion  of  the  opinion  refers  to  a  trial  upon  .the 
merits  of  the  case,  and  is  based  upon  that  portion  of  the 
proviso  which  says,  that  no  question  of  fact  shall  be  tried 
which  arose  prior  to  the  making  of  the^contract.    The  court 
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speaks  of  irregularities,  without  defining  what  was  meant 
thereby.  We  must  presume  that  the  court  meant  mere 
irregularities,  and  not  fatal  jurisdictional  defects;  for,  in 
Macey  v.  Titcombe^  supra^  the  court  held,  that  where  there 
was  no  valid  contract,  the  subsequent  proceedings  were  void; 
and  in  The  City  of  Logansport  v.  Legg^  supra,  the  court  held 
that  where  the  complaint  did  not  show  a  valid  order  for  the 
making  of  the  improvement,  the  complaint  was  bad  on 
demurrer.  But  the  court  further  say:  "  In  the  case  at  bar, 
the  transcript  of  the  record  of  the  corporation  constitutes 
the  complaint;  and  did  the  transcript  fail  to  show  that  all 
necessary  steps  had  been  taken,  the  questions  would  arise 
whether  they  could  be  proved  by  parol,  without  a  complaint 
showing  that  the  omitted  steps  had  actually  been  taken; 
whether  such  complaint  itself  would  be  allowed ;  or  whether 
the  remedy  would  not  be  to  apply  to  the  council  to  have 
omitted  entries  made,  nunc  pro  tunc,  and  a  correct  transcript 
filed  in  the  common  pleas.  This  latter  course  looks  the 
most  reasonable,  and  the  party  might  be  driven  to  it  by  de- 
murrer. In  the  case  now  before  us,  the  transcript  is  suffi- 
cient 

The  case  of  The  Board  of  Commissioners  of  Allen  County 
v.  Silvers,  supra,  is  not  an  authority  in  point  on  the  ques- 
tions involved  in  the  case  under  consideration.  That  case 
was  governed  by  the  act  of  March  9th,  1857.  ^^  ^^at  case 
the  petition,  as  required  by  the  charter,  was  presented  to  the 
council;  the  council  accefpted  the  petition^  and  ordered  an 
advertisement  for  proposals;  the  advertisement  was  pub- 
lished; proposals  were  received,  and  the  contract  awarded  to 
Silvers;  a  written  contract  was  entered  into  between  the 
common  council  and  Silvers;  the  sewef  was  constructed,  an 
estimate  made,  and  a  precept  issued.  From  this  precept  the 
board  of  commissioners  appealed  to  the  common  pleas, 
where  the  case  was  tried  on  its  merits.  There  was  no  de- 
murrer to  the  complaint,  or  any  pretence  that  the  necessary 
steps  had  not  been  taken,  prior  to  the  making  of  the  con- 
tract.   The  principal  question  in  the  Case  was,  whether  the 


NOVEMBER  TERM,  1871.  24s 

McEwen  v.  Gilker. 

common  council,  under  the  charter,  had  the  power  to  con- 
struct a  sewer.  The  court  discussed  the  question  of  whether 
the  proviso  was  valid,  and  held  that  it  was,  and  that  no 
question  of  fact  could  be  tried  which  arose  prior  to  the 
making  of  the  contract;  but  the  court  did  not  decide,  for  it 
was  not  in  issue,  that  when  the  transcript  failed  to  show  that 
the  common  council  had  jurisdiction,  the  objection  could 
not  be  taken  by  demurrer* 

The  case  of  Palmer  v.  Stumph,  supra^  was  an  appeal  from 
a  precept.  There  was  a  trial  in  the  common  pleas,  upon  the 
merits.  It  is  not  shown  by  the  opinion  that  there  was  a  de- 
murrer to  the  complaint;  but  it  is  stated  in  the  opinion  that 
two  objections  were  urged,  in  this  court,  to  the  transcript. 
The  first  was  that  the  precept  was  issued  before  the  filing  of 
the  affidavit  The  court  found  fix>m  an  examination  of  the 
transcript  that  the  affidavit  was  filed  before  the  issuing  of 
the  precept,  and  that  the  apparent  defect  was  occasioned  by 
a  clerical  error.  The  second  objection  urged  was  that  the 
transcript  showed  that  the  improvement  ordered  by  the  coun- 
cil, and  made  by  the  contractor,  was  upon  the  national  road, 
within  the  limits  of  the  city.  It  was  insisted  that  such  road 
was  not  included  in  the  town,  as  a  street  of  the  city. 

This  court,  in  speaking  of  the  last  objection  stated,  after 
quoting  the  proviso  under  consideration,  say :  "The  plain 
intent  of  the  statute  is,  to  prevent  the  owner  of  property, 
to  be  benefited  by  a  contemplated  improvement  made  by 
the  common  council  of  a  street  in  front  of  his  property, 
firom  remaining  silent  until  he  has  secured  the  full  benefit  of 
the  work,  and  then  avoiding  the  payment  therefor.  If  he 
denies  the  power  of  the  council  to  order  the  improvement, 
he  must  test  the  question  by  injunction  before  the  work  is 
done.  Acquiescence  in  the  action  of  the  council  is  by  law 
made  to  estop  him  from  going  behind  the  making  of  the 
contract." 

The  decision  in  the  above  case  is  made  to  depend  upon 
a  question  of  abstract  power  in  the  common  council  to  order 
the  improvement,  and  not  upon  whether  an  order  had  act* 
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ually  been  made  and  a  legal  contract  had  been  entered  into. 
The  opinion  delivered  by  the  same  learned  judge  in  the  sub- 
sequent case  of  Hellenkamp  v.  Tite  City  of  Lafayette ^  supra, 
conclusively  shows  that  he  had  no  reference  to  the  making 
of  the  order  and  the  contract;  for  in  the  latter  case  it  is  said : 
''Still  if  there  be  an  order  of  the  council,  and  a  contract  un- 
der it,  the  only  questions  to  determine  are,  *that  the  work 
has  been  done,  in  whole  or  in  part,  according  to  contract, 
and  that  the  estimate  has  been  properly  made  thereon.' " 

The  only  question  involved  in  the  above  case  was,  whether 
tlie  common  council  had,  subsequent  to  the  making  of  a 
contract,  the  right,  with  the  approval  and  consent  of  the 
contractor,  to  make  a  change  or  modiiScation  of  the  contract. 
The  court  very  properly  held  that  such  power  existed,  but 
it  is  clearly  stated  that  an  order  of  the  council,  and  a  con- 
tract under  it,  were  necessary  to  sustain  an  estimate  and  pre- 
cept, by  which  property  could  be  legally  sold. 

Chief  Justice  Marshall,  in  delivering  the  unanimous  opin- 
ion of  the  court,  in  Thatcher  v.  Powell^  6  Wheat.  1 19,  which 
was  an  action  of  ejectment,  involving  the  validity  of  a  sale 
for  taxes,  says:  "That  no  individual  or  public  officer  can  sell, 
and  convey  a  good  title  to,  the  land  of  another,  unless 
authorized  so  to  do  by  express  law,  is  one  of  those  self-evi- 
dent propositions  to  which  the  mind  assents  without  hesita- 
tion ;  and  that  the  person  invested  with  such  a  power  must 
pursue  with  precision  the  course  prescribed  by  law,  or  his 
act  is  invalid,  is  a  principle  which  has  been  repeatedly  recog- 
nized in  this  court." 

Again,  he  says:  "In  summary  proceedings,  where  a  court 
exercises  an  extraordinary  power  under  a  special  statute 
prescribing  its  course,  we  thihk  that  course  ought  to  be  exactly 
observed,  and  those  facts  especially  which  give  jurisdiction 
ought  to  appear,  in  order  to  show  that  its  proceedings  are 
coram  judiceT 

It  was  said  by  this  court,  in  Wilson  v.  Poole^  33  Ind.  443, 
which  was  an  action  to  recover  the  possession  of  land,  the 
title  to  which  depended  upon  the  validity  of  a  sale  upon  a 
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precept  for  a  street  improvement,  that  *'  it  matters  not  that 
the  lot-owner  may  interpose  by  appeal  to  arrest  the  proceed* 
ings.  It  is  only  by  virtue  of  the  statute  and  by  a  strict  com- 
pliance with  all  its  material  requirements  that  the  officers  of 
the  city  could  have  any  power  to  alienate  the  property." 

We  hold  that  the  transcript  must  show  a  valid  order  of 
the  common  council  directing  the  making  of  the  improve- 
ment, and  a  legal  and  valid  ccMitract  under  such  order,  after 
advertising  for  proposals;  and  if  these  facts  do  not  appear, 
the  complaint  will  be  held  bad  on  demurrer. 

The  conclusion  that  we  have  reached  renders  it  unneces- 
sary for  us  to  determine  whether  the  answers  were  good  or 
bad,  as  they  were  good  enough  for  a  bad  complaint 

The  judgment  is  reversed,  with  costs;  and  the  cause  is  re- 
manded, with  directions  to  the  court  below  to  sustain  the 
demurrer  to  the  complaint,  and  for  further  proceedings  in 
accordance  with  this  opinion. 

Pettit,  J. — ^I  disagree  with  this  opinion. 

K  T.  Hood^  for  appellant 
F.  Winfer,  for  appellee. 


Emmohs  v.  Thb  Indianapolis  and  St.  Louis  Raix^road 

Company. 

APPEAL  from  the  Hendricks  Circuit  Court 
Wordbn,  C.  J.— The  questions  involved  in  this  case  are 
the  same  as  in  the  case  of  Straughan  v.  The  Indianapolis  and 
St  Lends  Railroad  Company ^  ante,  p.  185;  and  for  the  rea- 
sons given  in  that  case,  the  judgment  must  be  affirmed. 


248  SUPREME  COURT  OF  INDIANA. 

Thomas  v,  Atkinson. 


The  judgment  below  is  affirmed,  with  costs  and  five  per 
cent,  damages. 

Pettit,  J.,  was  absent 

W.  A.  McKenzie,  for  appellant* 

M,  A,  Osbam  and  L,  Hitter^  for  appellee. 


The  State  v.  Canfield. 

APPEAL  from  the  Dearborn  Circuit  Court' 

Pettit,  J. — ^This  was  an  indictment  for  betting  on  an 
election.  On  motion  of  appellee,  the  indictment  was  quashed. 
The  State  excepted  and  appealed  to  this  court  The  record 
is  here,  but  there  is  no  error  assigned,  or  a  line  or  letter  of 
a  brief  oii  the  part  of  the  appellant  to  show  why  the  court 
below  did  wrong  in  its  ruling.  The  counsel  of  the  appellee 
has  filed  an  able  brief,  showing  that  the  court  properly 
quashed  the  indictment;  but  it  was  unnecessary  to  do  so,  as 
there  is  no  assignment  of  error. 

The  appeal  is  dismissed. 

0.  F.  Roberts f  for  appellee. 
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144 ^1 

Sfecul  Agent. — Paymmt. — ^Where  propaly  is  sdd  to  the  special  qge&t  of  an 
undisclosed  principal,  on  the  credit  of  the  agent,  the  principal,  in  a  suit 
against  him  by  the  seller  to  recover  the  price,  may  show  payment  in  full  to 
the  agent  as  a  defence. 

Same. — Sale  en  Credit.-^^^Nhese  a  q>ecial  agent  purchases  on  credit,  without 
disclosing  his  agency  and  without  authority  to  purchase  on  credit,  the  princi- 
pal is  not  liable,  after  having  paid  the  agent 

APPEAL  from  the  Carroll  Circuit  Court 

Pettit,  J. — ^This'^uit  was  brought  by  the  appellee  against 


NOVEMBER  TERM.  1871.  249 

Thomas  v,  Atkinson. 

the  appellant  The  complaint  states,  that  the  appellant  pur- 
chased of  the  appellee  twenty  thousand  eight  hundred  and 
sixty-four  feet  of  black  walnut  lumber^  for  which  appellant 
agreed  and  promised  to  pay  at  the  rate  of  thirty-three  dollars 
per  thousand  feet;  that  three  hundred  and  eighty  dollars  had 
been  paid,  leaving  due  and  unpaid  three  hundred  and  fifty 
dollars,  for  which  judgment  was  demanded. 

Answer,  first,  general  denial;  second,  payment  Reply 
of  general  denial  to  second  paragraph  of  the  answer.  Trial 
by  the  court;  finding  for  the  plaintiff,  appellee,  in  the  sum 
of  three  hundred  and  eight  dollars  and  thirty-seven  cents. 

Motion  for  a  new  trial,  for  the  following  reasons : 

First.  The  finding  is  contrary  to  law. 

Second.  The  finding  of  the  court  is  contrary  to  the  evi- 
dence. 

Third.  The  finding  of  the  court  is  not  sustained  by  suffi- 
cient evidence. 

Fourth.  For  error  of  law  occurring  at  the  trial,  and  ex- 
cepted to  by  the  defendant  at  the  time,  in  this,  to  wit :  first, 
the  court  allowed  improper  evidence  over  the  objection 
pointed  out  at  the  time  to  the  court;  second,  the  court  re- 
jected proper  evidence  offered  by  the  defendant;  third,  the 
court  refused  to  receive  material  and  proper  evidence  offered 
by  the  defendant 

This  motion  was  overruled;  exception;  and  judgment  on 
the  finding  was  rendered. 

The  whole  evidence  given,  offered,  and  refused,  is  as  fol- 
lows.   For  plaintiff": 

Josephus  Atkinson,  the  plaintiff^  testified  that  some  time 
during  the  latter  part  of  November,  1868,  one  William  M. 
Munday  came  to  him  and  stated  that  he  wished  to  buy  some 
walnut  lumber,  and  would  pay  the  plaintiff*  thirty-three  dol- 
lars per  thousand  feet;  that  he  accepted  the  offer,  and  agreed 
to  deliver  the  lumber  to  Munday  at  the  railroad ;  that  he  did 
not  know  the  defendant  at  that  time;  that  Munday  advanced 
him  one  hundred  dollars  on  the  lumber;  that  in  accordance 
vith  his  contract  with  Munday.  he  afterward  delivered  to 
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Munday  twenty  thousand  eight  hundred  and  sixty-four  feet, 
for  which  Munday  had  paid  him  in  all  three  hundred  and 
eighty  dollars,  leaving  a  balance  due  of  three  hundred  and 
eight  dollars ;  that  soon  after  the  lumber  had  been  delivered 
at  the  railroad,  he  met  the  defendant,  told  him  the  bargain 
he  had  made  with  Munday,  and  requested  the  defendant  to 
tell  Munday  when  he  should  see  him  that  the  lumber  was 
there,  which  the  defendant  agreed  to  do;  that  in  a  few  days 
Munday  went  and  measured  the  lumber  and  shipped  it  to 
the  defendant  at  Toledo,  Ohio ;  that  Munday  then  told  the 
plaintiff  to  go  to  Delphi,  and  he  would  pay  him  for  the  lum- 
ber, but  it  was  agreed  that  Munday  should  send  the  money 
by  express  in  a  day  or  two ;  that  about  the  middle  of  May, 
1869,  Munday  having  failed  to  send  the  moi^ey  as  he  had 
agreed  to  do,  the  plaintiff  went  to  Delphi  to  know  the 
reason  of  Munday 's  failure  to  send  the  money;  that  previous 
to  going  he  had  received  a  letter  from  Munday,  stating  that 
the  defendant  had  not  paid  him,  Munday,  for  the  lumber ; 
that  while  at  Delphi  the  plaintiff  met  the  defendant  an^ 
stated  to  him  what  Munday  had  written,  and  the  defendant 
said  it  was  not  true,  as  he  had  paid  Munday  in  full  for  the 
lumber ;  when  the  plaintifT  went  to  see  Munday,  but  could 
get  nothing  out  of  him  for  the  lumber;  that  the  next  time 
he  met  the  defendant  he  told  the  defendant  that  be  should 
look  to  him  for  his  pay,  because  it  was  measured,  marked, 
and  shipped  in  his  name;  and  that  this  was  sever^  days  after 
he  met  the  defendant  in  Delphi,  when  the  defendant  told  him 
that  he  had  paid  Munday  in  full  for  the  lumber. 

On  cross  examination,  the  plaintiff  testified  th^tt  when  he 
contracted  with  Munday  for  the  sale  of  the  lumber,  he  did 
not  know  the  defendant ;  that  his  contract  with  Munday  was 
not  in  writing,  because  he  then  had  great  confidence  in  him, 
as  he  had  known  him  a  long  time ;  that  he  made  no  charge 
against  the  defendant  for  the  lumber;  that  the  defendant 
never  agreed  or  promised  to  pay  him  for  the  lumber ;  that 
when,  after  failing  to  get  his  pay  from  Munday,  he  told  the 
defendant  he  should  hold  him  responsible  for  the  lumber, 
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the  defendant  denied  that  he  was  liable ;  that  he  was  not 
aware  that  the  defendant  had  ever  recognized  Munday  as  his 
agent,  and  that  he  had  made  no  inquiries  on  that  point  of 
any  one ;  that  after  he  had  iailed  to  get  the  balance  due  him 
from  Munday,  he  had  addressed  a  letter,  dated  June  7th, 
1869,  to  the  defendant,  stating  that  he  wanted  his  money,  and 
that  the  defendant,  as  an  honorable  man,  ought  to  see  that 
he  got  his  pay ;  in  answer  to  which  the  defendant  maintained 
that  he  was  not  indebted  to  him. 

George  W.  Hubbard  testified  that  he  was  in  the  lumber 
trade,  and  met  the  defendant  in  the  winter  of  1868  and 
1869,  when  the  defendant  stated  that  he  was  to  get  from 
Munday  the  plaintiff's  lumber,  but  he  did  not  state  how,  or 
with  whom  he  had  contracted  for  it 

David  E.  Emely  testified  that  he  was  in  Rockfield  the 
morning  that  Munday  went  to  measure  the  lumber  in  ques- 
tion, when  the  defendant  told  Munday  to  go  and  measure 
the  lumber  and  ship  it  to  him  at  Toledo,  Ohio,  and  he  would 
take  it  at  Munday's  measurement,  and  also  told  Munday  to 
tell  the  plaintiff  to  go  to  Delphi,  after  the  lumber  was 
measured,  and  get  his  pay  from  Munday. 

William  M.  Munday  testified  that  some  time  in  November, 
1868,  he  told  the  defendant  he  could  buy  the  plaintifTs  lum- 
ber if  the  defendant  would  advance  him,  Munday,  money  on 
it,  and  the  defendant  advanced  him,  Munday,  one  hundred 
and  twenty-five  dollars ;  that  he  was  acting  as  the  agent  of 
the  defendant  in  the  purchase  of  this  lot  of  lumber;  that  he 
advanced  the  plaintiff  one  hundred  dollars  on  it;  that  when 
the  lumber  was  ready  to  be  measured  at  the  railroad,  the 
defendant  told  him  to  go  and  nieasure  it,  and  he,  the  defend- 
ant, would  pay  him,  Munday,  for  it;  that  he  measured  it  and 
had  it  shipped  to  the  defendant  at  Toledo. 

On  cross  examination,  this  witness  testified  that  he  was 
never  the  agent  of  the  defendant  except  in  the  purchase  of 
this  particular  lumber;  that  he  did  not  know  what  facts 
were  necessary  to  constitute  an  agency;  that  he  had  a  writ- 
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ten  contract  with  the  defendant  for  lumber,  and  that  the  fol- 
lowing was  a  copy  of  the  contract: 

''Camden,  Carroll  County,  Ind.,  Nov.  26th,  1868. 

''W.  M.  Munday,  of  Rockfield,  Indiana,  contracts  to  A. 
J.  Thomas  and  E.  C.  Rice,  of  Camden,  Carroll  county,  In- 
diana, two  hundred  thousand  feet  of  black  walnut  lumber, 
said  lumber  to  be  from  one  to  four  inches  thick,  or  as  the 
said  Thomas  and  Rice  may  direct,  and  from  ten  to  sixteen 
feet  long,  and  six  inches  and  upwards  in  width ;  to  be  free 
from  hearts,  shakes,  and  rotten  knots,  and  good  merchanta- 
ble lumber,  subject  to  Wheelock  and  Tuttle's  inspection,  at 
Toledo,  Ohio.  The  said  Munday  agrees  to  deliver  one 
hundred  thousand  feet  of  said  lumber  on  cars  at  Rockfield 
or  vicinity,  at  his  own  expense,  by  the  first  of  June,  1869, 
and  one  hundred  thousand  feet  by  the  first  of  October,  1869. 
The  said  Thomas  and  Rice  agree  to  pay  the  said  Munday 
thirty-five  dollars  per  thousand  feet,  when  said  lumber  is 
delivered  aboard  of  cars. 

"William  M.  Munday." 

That  on  this  contract  the  defendant  advanced  to  him  the 
one  hundred  and  twenty-five  dollars;  that  he  told  the  de- 
fendant he  wanted  to  advance  this  one  hundred  and  twenty- 
five  dollars  to  the  plaintifT;  that  he  only  gave  the  plaintiff 
one  hundred  dollars  of  it,  and  the  balance  he  kept;  that  the 
contract  was  a  sham ;  that  he  did  not  know  that  Rice  had 
anything  to  do  with  it;  that  he  read  it  carefully  before  sign- 
ing; that  he  did  not  know  that  Rice  was  a  partner  of  the 
defendant;  that  he  did  not  know  what  compensation  he  was 
to  receive  for  his  services  as  agent;  that  the  defendant  never 
held  him  out  to  the  world  as  an  agent;  that  he  never  bought 
any  other  lumber  as  the  agent  of  the  defendant;  that  the  de- 
fendant never  authorized  him  to  represent  to  the  plaintiff  that 
he  was  the  defendant's  agent;  that  the  defendant  did  not 
authorize  him  to  buy  lumber  on  the  credit  of  the  defendant; 
and  that  the  plaintiff  had  not  threatened  him  with  a  crimi- 
nal prosecution  in  the  event  of  his  failure  to  obtain  a  judg- 
ment against  the  defendant 
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Defendant's  evidence : 

Andrew  J.  Thomas,  the  defendant,  testified  that  Munday 
was  never  his  agent  for  the  purchase  of  lumber  from  the 
plaintiff  or  any  other  person,  nor  was  ever  Munday  his  agent 
for  the  transaction  of  any  business  of  any  character ;  that  he 
did  not  know  that  Munday  was  representing  himself  as  his 
agent,  or  that  he  claimed  to  be  his  agent,  until  after  the 
plaintiff  had  informed  him  that  Munday  had  failed  to  pay 
him ;  that  the  only  contract  he  ever  had  with  Munday  was 
the  written  contract  executed  on  the  26th  day  of  November, 
1 868,  about  which  Munday  testified ;  that  the  contract  was 
not  a  sham,  but  was  made  in  good  faith,  and  the  lumber 
sold  by  the  plaintiff  to  Munday  was  applied  by  Munday  on 
that  contract ;  that  Rice  and  the  witness,  at  the  time  of  the 
execution  of  the  contract,  were  in  partnership  in  the  lumber 
business,  and  Munday  knew  the  .fact,  for  Rice  wrote  the  con- 
tract in  Munday's  presence,  and  assisted  in  arranging  its 
terms ;  that  he  was  not  at  that  time,  nor  since,  engaged  in 
any  business  except  as  a  member  of  the  firm  of  Thomas  & 
Rice ;  that  at  that  time  he  did  not  know  the  plaintifl^  and 
only  made  his  acquaintance  in  May,  1 869,  when  the  plaintiff 
requested  him  that  he  should  inform  Munday,  when  he 
should  next  see  him,  that  he  had  some  lumber  at  the  rail- 
road for  him  (Munday),  and  he  agreed  to  do  so;  that  this  lum- 
ber was  measured  and  shipped  to  their  firm,  at  Toledo,  Ohio ; 
that  on  the  12th  day  of  May,  1869,  he  met  Munday  at  Del- 
phi, and  in  about  a  week  afterward  he  met  the  plaintiff  there, 
when  the  plaintiff  inquired  as  to  the  whereabouts  of  Mun- 
day, stating  that  Munday  had  not  paid  him,  as  he  had 
agreed  to  send  the  money  by  express ;  that  the  plaintiff  did 
not  ask  or  intimate  that  the  witness  should  pay  him  for  the 
lumber;  the  first  intimation  that  the  witness  had  of  such  an 
expectation  being  entertained  was  in  the  letter  from  the  plain- 
tiff to  him,  on  the  7th  of  June,  1869;  that  in  a  few  days 
after  that  letter  was  received  he  met  the  plaintifl^  who  in- 
formed him  that  Munday  had  deceived  him,  and  he  could 
not  get  his  money;  that  he  had  never  promised,  directly  or 
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indirectly,  that  he  would  pay  the  plaintiff  or  see  that  he  was 
paid ;  for  he  had  no  dealings  with  him  in  any  shape ;  and  that 
he  had  stated  to  the  witness  Hubbard  that  he  would  get  the 
plaintiff's  lumber  from  Munday,  who  had  contracted  with 
the  plaintiff  for  it 

Here  the  defendant  offered  to  testify  that  on  the  1 2th  day 
of  May,  1869,  before  the  plaintiff  had  informed  him  that 
Munday  had  acted  in  bad  faith  and  had  failed  to  pay  him, 
the  defendant  and  Munday  made  a  complete  settlement  of 
all  accounts  and  demands  between  them,  which  included  the 
lumber  from  the  plaintiff;  when  it  was  found  there  was  due 
Munday  two  hundred  and  eight  dollars  and  fifty-four^cents, 
which  sum  the  defendant  then  paid  Munday,  which  closed 
the  account  between  them;  and  that  the  state  of  the  account 
had  not  since  changed.  This  testimony  was  excluded  by 
the  court,  and  the  defendant  excepted  to  the  ruling. 

Elijah  C.  Rice  testified  that  he  was  a  partner  of  the  de- 
fendant, and  was  in  November,  1868,  when  the  contract  re- 
ferred to  by  the  witness  Munday  and  the  defendant  was  ex- 
ecuted ;  that  he  wrote  the  contract  in  the  presence  of  Mun- 
day, and  assisted  in  arranging  its  terms;  and  that  Munday 
first  spoke  to  him  about  it,  and  said  that  he  desired  to  make 
such  a  contract  for  lumber;  that  he  never  heard  or  knew  of 
Munday  claiming  to  be  the  agent  of  their  firm,  or  the  agent 
of  the  defendant,  until  after  Munday  had  failed  to  pay  the 
plaintiff  for  his  lumber;  and  that  he  was  present  with  the 
defendant  and  Munday  on  the  12th  day  of  May,  1869. 

Here  the  defendant  offered  to  prove  by  this  witness  that 
on  said  12th  day  of  May,  1869,  Munday,  the  defendant,  and 
the  witness  had  a  full  settlement  of  all  their  business  trans- 
actions, including  the  lumber  from  the  plaintiflfj  when  a  bal- 
ance of  two  hundred  and  eight  dollars  and  fifly-four  cents 
due  Munday  was  then  paid  him,  which  closed  the  accounts 
between  them,  and  the  state .  of  the  account  has  not  since 
changed,  and  the  lumber  from  the  plaintiff  was  applied  on 
the  contract  referred  to  without  objections.    This  testimony 
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was  al$o  excluded  by  the  court,  and  proper  exceptions  taken 
by  the  defendant 

This  was  all  the  evidence  given  or  offered  in  the  case. 
In  an  able  and  learned  brief  for  the  appellant,  a  reversal  of 
the  judgment  is  asked  and  urged,  for  two  reasons ;  first,  be- 
cause the  finding  of  the  court  was  not  sustained  by  the  evi- 
dence; second,  because  the  court  rejected  material  and 
proper  evidence  offered  by  the  appellant.  Upon  a  mere 
preponderance  of  evidence  we  cannot  reverse  a  judgment 
below.  This  is  well  settled  by  a  long  line  of  decisions  of 
this  court ;  and  for  the  reasons,  among  others,  that  we  only 
see  the  evidence  as  it  is  written,  in  a  bill  of  exceptions, 
while  the  jury  and  court  below  meet  and  see  the  witnesses 
fiice  to  face,  see  and  observe  their  action^,  and  may  have 
divined  their  motives,  prevarication,  readiness  or  hesitancy 
in  answering  questions;  but  when,  as  in  this  case,  there 
is  absolutely  no  evidence  to  support  the  finding  upon  any 
known  rule  or  law  of  evidence,  it  is  our  duty  to  reverse  the 
judgment. 

The  whole  evidence  taken  together  thoroughly  and  effect- 
ually excludes  the  idea  of  Monday's  agency.  But,  assuming 
all  that  is  claimed  by  the  appellee  to  be  true,  Munday  was 
only  an  agent  for  the  purchase  of  this  particular  lumber,  and 
was  therefore  a  special  agent,  with  no  authority,  according 
to  his  own  testimony,  to  buy  the  lumber  on  credit.  Upon 
this  theory  of  the  case,  the  appellant  was  clearly  not  liable, 
for  the  agent  in  buying  on  credit  exceeded  his  authority,  as 
he  himself  testified.  In  support  of  this  position,  we  refer 
to  the  familiar  principle  governing  this  class  of  agencies. 
The  principle  is  thus  stated  by  Judge  Story,  in  his  Commen- 
taries on  the  Law  of  Agency,  sec.  126: 

"  Before  quitting  this  subject  of  the  nature  and  extent  of 
the  authority  of  agents,  it  seems  proper  to  refer  again  to 
what  has  been  already  incidentally  stated,  the  distinction 
commonly  taken  between  the  case  of  a  general  agent  and 
that  of  a  special  agent,  the  former  being  appointed  to  act 
in  his  principal's  affairs  generally,  and  the  latter  to  act  con- 
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ceming  some  particular  object  *  *  *  *  In  the  latter 
case,  if  the  agent  exceeds  the  special  and  limited  authority 
conferred  on  him,  the  principal  is  not  bound  by  his  acts;  but 
they  become  mere  nullities,  so  far  as  he  is  concerned ;  un- 
les9;  indeed,  he  has  held  him  out  as  possessing  a  more  en- 
larged authority." 

The  author  further  says,  sec.  133,  that  "where  the  agency 
is  not  held  out  by  the  principal,  by  any  acts,  or  declarations,  or 
implications,  to  be  general  in  regard  to  the  particular  act  or 
business,  it  must  from  necessity  be  construed  according  to 
its  real  nature  and  extent ;  and  the  other  party  must  act  at 
his  own.  peril,  and  is  bound  to  inquire  into  the  nature  and 
extent  of  the  authority  actually  conferred.  In  such  a  case, 
there  is  no  ground  to  contend  that  the  principal  ought  to  be 
bound  by  the  acts  of  the  agent,  beyond  what  he  has  appar- 
ently authorized ;  because  he  has  not  misled  the  confidence 
of  the  other  party,  who  has  dealt  with  the  agent.  *  *  * 
The  duty  of  inquiring,  then,  is  incumbent  on  such  party, 
since  the  principal  has  never  held  the  agent  out  as  having 
any  general  authority  whatsoever  in  the  premises ;  and,  if  he 
trusts  without  inquiry,  he  trusts  to  ^e  good  faith  of  the 
agent,  and  not  to  that  of  the  principal." 

And  in  Smith  Mercantile  Law,  173,  after  discussing  the 
powers  of  a  general  agent  to  bind  his  principal  in  all 
matters  coming  within  the  general  scope  of  his  implied 
authority,  the  author  says  that  "  the  rule  is  directly  the  re- 
verse concerning  a  particular  agent,  that  is,  an  agent  em- 
ployed specially  in  one  single  transaction ;  for  it  is  the  duty 
of  the  party  dealing  with  such  an  one  to  ascertain  the  extent 
of  his  authority ;  and  if  he  do  not,  he  must  abide  the  con- 
sequences." 

The  same  doctrine  has  been  held  by  our  Supreme  Court, 
in  Piirsley  v.  Morrison^  7  Ind.  356,  where  the  court  say : 
*'  Where  parties  are  sought  to  be  charged  for  the  act  of  a 
special,  and  not  a  general  agent,  it  must  be  shown  that  the 
act  was  done  within  the  scope  of  the  agency." 

The  case  of  Reitz  v.  Martin^  12  Ind.  306,  was  an  action  to 
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recover  of  the  purchaser  certain  perspnal  prpper^  which 
had  been  sold  by  an  agent  rof  the  plainlifi)  who  had  been 
employed  to  drive  stock  from  pne  place  to  another.  «  The 
stock  became  foot-sore  and  unable  to  trayel,  and  the  agent 
made  the  sale.    The  court  held  that  the  agent  had  no  power 
to  sell  the  stock,  and  that  the  owner  might  recover  the  prop- 
erty from  the  purchaser.    We  quote  from  the  opinion  of  the 
court :     ''  The  general  xule  is,  that  the  aut;hprity  of  the  agent, 
of  whatever  description,  must  be  strictly  pursued ;  otherwise, 
the  principal,  if  his  agent  be  a  special  que,  will  not  be 
bound.    And  if  the  principal  has  never  held  the  agent  out 
as  having  any  general  authority  whatever  in  the  premises,  it 
is  the  duty  of  one  purchasing  Qrom  him  to  inquire ;  and  if 
he  trusts  without  inquiiy,  he  trusts  to  the  good  faith  of  the 
agent,  and  not  of  the  principal/' 

There  is  no  conflict  in  the  authorities ;  and  it  is  manifest 
that  in  taking  either  view  of  the  evidence  as  to  the  pretended 
agency,  the  appellant  was  not  liable  for  the  unauthorized 
acts  of  Munday. 

The  appellant  complains  of  the  ruling  of  the  court  in  re- 
jecting material  and  proper  evidence  offered  by  him.  *  If 
Munday  was  the  agent  of  the  appellant  in  the  purchase  of 
the  lumber,  then  the  facts  which  the  appellant  offered  to 
prove  were  material  in  establishing  lus  defence.  Tlie  evi- 
dence shows,  as  before  stated  (if  it  shows  anything),  that 
Munday  was  merely  a  special  or  particular  agent  in  this 
single  transaction  with  the  appellee.  It  also  shows  that  the 
credit  was  given  to  Munday,  and  not  to  the  appellant ;  that 
Munday  made  two  or  three  partial  payments  on  the  lumber ; 
that  he  did  not  disclose  his  character  as  agent  at  the  time  of 
the  purchase ;  that  the  appellee  looked  aloi^e  to  Munday  for 
his  pay,  and  only  ceased  his  endeavors  in  that  direction  after 
it  became  manifest  that  Munday  had  deceived  him,  and  did 
not  intend  to  pay  him ;  that  the  appellee  then  discovered 
that  the  appellant  was  liable,  and  addressed  him  a  letter  to 
that  effect,  and  informed  the  appellant  that  Munday  had- 
Vol.  XXXVIIL— 17 
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acted  in  bad  faith,  and  he  could  get  nothing  out  of  him. 
The  appellant  then  offered  to  prove  that  before  the  appellee 
had  written  him  the  letter  referred  to,  and  before  the  appel- 
lee had  informed  him  that  Munday  had  failed  to  pay  him 
for  the  lumber,  the  appellant  and  Munday  had  made  a  com- 
plete settlement  of  all  accounts  ^nd  demands  between  them, 
which  included  the  lumber  from  the  appellee,  when  it  was 
found  there  was  a  balance  due  to  Munday,  which  the  appel- 
lant then  paid  him,  and  which  closed  the  account  between 
them ;  and  that  the  state  of  their  accounts  had  not  since 
changed.  The  court  did  not  permit  the  appellant  to  prove 
these  facts,  and  we  hold  that  such  ruling  was  error,  and  we 
will  let  the  authorities  speak  for  us. 

In  I  Parsons  Contracts,  62,  it  is  said,  that  ''in  the  case  of 
a  simple  contract,  an  undisclosed  principal  may  show  that 
the  apparent  party  was  his  agent,  and  may  put  himself  in 
the  place  of  his  agent,  but  not  so  as  to  affect  injuriously  the 
rights  of  the  other  party.  *  *  By  parity  of  reasoning,  an 
undisclosed  principal,  subsequently  discovered,  may  be  made 
liable  on  such  contract;  but,  in  general,  subject  to  the  quali- 
'fication  that  the  state  of  the  account  between  the  principal 
and  agent  is  |iot  altered  to  the  detriment  of  the  principal." 

The  case  of  Thomson  v.  Davenport^  9  B.  &  C.  78,  is  a 
case  in  point,  and  the  doctrine  is  very  ably  and  fully  ex- 
pounded by  Lord  Tenterden,  who  said :  ''  I  take  it  to  be  a 
general  rule,  that  if  a  person  sells  goods  (supposing  at  the 
time  of  the  contract  he  is  dealing  with  a  principal),  but  after- 
ward discovers  that  the  person  with  whom  he  has  been  deal- 
ing is  not  the  principal  in  the  transaction,  but  agent  for  a 
third  person,  though  he  may  in  the  meantime  have  debited 
;the  agent  with  it,  he  may  afterward  recover  the  amount  from 
the  real  principal ;  subject,  however,  to  this  qualification,  that 
.the  state  of  the  account  between  the  principal  and  the  agent 
is  not  altered  to  the  prejudice  of  the  principal." 

In  the  same  case,  Baylev,  J.,  said :  ''  If  the  principal  has 
paid  the  agent,  or  if  the  state  of  the  accounts  between  the 
cagent  here  and  the  principal  would  make  it  unjust  that  the 
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seller  should  call  on  the  principal,  the  fact  of  payment,  or 
such  a  state  of  accounts,  would  be  an  answer  to  the  action 
brought  by  the  seller,  where  he  had  looked  to  the  responsi- 
bility of  the  agent.  *  *  It  is  said,  that  the  seller  ought  to 
have  asked  the  name  of  the  principal,  and  charged  him  with 
the  price  of  the  goods.  By  omitting  to  do  so,  he  might 
have  lost  his  right  to  claim  payment  from  tlie  principal,  had 
the  latter  paid  the  agent,  or  had  the  state  of  the  accounts 
between  the  principal  and  the  agent  been  such  as  to  make 
it  unjust  that  the  former  should  be  called  upon  to  make  the 
pa3mfient.  But,  in  a  case  circumstanced  as  this  case  is,  where 
it  does  not  appear  but  that  the  man  who  has  had  the  goods 
has  not  paid  for  them,  what  is  the  justice  of  the  case  ?  That 
he  should  pay  for  them  to  the  seller,  or  to  the  solvent  agent, 
or  to  the  estate  of  the  insolvent  agent,  who  has  made  no 
payment  in  respect  of  these  goods  ?  The  justice  of  the  case 
is,  as  it  seems  to  me,  all  on  qne  side,  namely,  that  the  seller 
shall  be  paid,  and  the  buyer  (the  principal)  shall  be  the  per- 
son to  pay  him,  provided  he  has  not  paid  anybody  else.*' 

The  case  cited  is  approvingly  quoted  in  Story  on  Agency, 
sec.  291,  wherjc,  after  discussing  the  general  doctrine  of  the 
liability  of  the  principal  in  such  cases,  it  is  added,  that  ''there 
is  thi^  qualification,  however,  annexed  to  such  liability  of  the 
principal,  that  nothing  has,  in  the  meantime,  passed  between 
the  principal  and  the  agent  to  alter  the  state  of  their  ac- 
counts, or  otherwise  to  operate  injuriously  to  the  principal, 
if  he  has  acted  in  the  confidence  that  Aclusive  credit  was 
^ven  to  the  agent;  and,  moreover,  that  there  has  been  no 
laches  on  the  part  of  the  <Jreditor." 

That  the  evidence  in  the  case  at  bar  not  only  tends  to  es- 
tablish, but  does  conclusively  establish  the  fact  that  the 
credit  was  given  to  Munday,  there  can  be  no  question.  But 
if  the  evidence  even  tends  to  that  conclusion,  it  was  error 
for  the  court  to  reject  the  testimony  offered,  if  the  authori- 
ties cited  mean  anything.  The  contract  was  made  with 
Munday,  who  did  not  disclose  his  agency ;  no  charge  was 
made  against  the  appellant ;  the  appellee  and  the  appellant 
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tvere  entire  strangers  to  each  other ;  the  appellee  "  had  great 
confidence  in  Munday,"  whom  he  had  known  for  a  long  time, 
and  for  a  long  time  he  looked  to  Munday  alone  for  the  bal- 
ance due  him ;  the  appellant  had  never  held  Munday  out  as 
his  agent,  whereby  he  could  be  charged  with  his  acts ;  and, 
aside  from  the  testimony  of  the  appellee  himself,  the  legal 
^nd  natural  presumption  is  that  the  credit  was  given  to  Mun- 
day. In  support  of  this  position^  we  refer  to  the  very  able 
American  note  to  the  case  of  Tliomson  v.  Davenport^  supra^ 
in  2  Smith  Lead.  Cas.  358^  where  it  is  said,  that,  ''as  a  general 
rule,  contracts  made  by  an  agent  as  such,  and  within  the 
scope  of  his  authority,  are  binding  on  the  principal,  and  not 
on  the  agent.  This  results  from  the  natural  inference,  that 
those  who  merely  stipulate  on  behalf  of  others,  do  not  mean 
to  make  themselves  personally  answerable,  and  that  the  bur- 
den of  the  contract  ought  to  be  borne  by  him  who  is  to 
reap  the  benefit.  When,  however,  goods  are  bought,  or 
stipulations  of  any  sort  made  by  an  agent  for  an  unknown 
principal,  this  inference  is  repelled  by  the  equally  natural 
presumption,  that  the  other  party  to  the  transaction  relied 
on  the  solvency  of  the  agent,  whom  he  knew,  rather  than  on 
that  of  the  principal,  of  whose  character  and  condition  he 
was  ignorant."  j 

But  we  refrain  from  a  further  citation  of  authorities.  Does 
the  justice  of  the  case  at  bar  require  that  the  appellant  shall 
again  pay  for  what  he  bought,  under  a  written  contract,  from 
Munday?  He  did  no  act  which  was  calculated  to  deceive 
the  appellee,  who  was  a  stranger  to  him.  If  the  appellee  was 
deceived  at  all,  it  was  by  Munday,  in  whom  he  had  such 
great  confidence,,  and  whom  he  had  favorably  known  so  long. 
In  good  faith,,  the  appellant  had  paid  Munday;  and  upon  the 
theory  of  the  appellee  ii»  seeking  to  hold  the  appellant  liable 
for  a  debt  which  Munday  contracted,  the  court  ought  to 
have  permitted  the  appellant  to  prove  the  state  of  the  ac- 
counts between  himself  and  Munday. 

If  the  court  committed  no  error,  Uien  the  authorities  cited 
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and  the  reasons  of  the  law  are  no  longer  useful,  and  should 
be  consigned  to  oblivion  and  forgetfulness. 

It  was  error  to  find  as  the  court  did  and  to  overrule  the 
motion  for  a  new  trial 

The  judgment  is  reversed,  at  the  costs  of  the  appellee,  with 
instructions  to  grant  the  motion  for  a  new  trial 

y.'  H,  Gauld^  for  appellant. 


RoESSLER  V.  Broker. 

Bill  of  Exceptions. — Master  Commissumer^  .Kepoft  ^— VHiere  all  tb«  eri- 
dence  upon  which  the  court  acted  in  refusing  to  set  aside  the  report  of  a  mas- 
ter coimnissioner  Imd  submit  the  case  to  a  yaj  is  not  in  the  bill  of  excep- 
tions, fhe  judgment  will  be  affimied  on  appeal  therefrom  to  the  Supreme 
Coort 

APPEAL  from  the  Montgomery  Circoit  Court. 

Downey,  J.— The  appellant  brought  this  action  against  the 
appellee,  to  congpel  the  settlement  of  the  affairs  of  a  partner- 
ship which  had  existed  between  them.  After  the  defendant 
had  answered,  and  the  plaintiff  replied,  by  consent  of  the 
parties,  the  cause  was  referred  to  H.  S.  Braden,  as  master 
commissioner. 

At  the  next  term  of  the  court,  the  commissioner  made  his 
report,  in  which  be  stated  certain  propositions  established  by 
the  evidence  which  he  had  heard,  concluding  with  a  state- 
ment, that,  'Mn  accordance  with  the  above  stated  facts,  I  find 
for  the  defendant" 

The  plaintiff  moved  the  court  to  set  aside  the  report  of 
the  commissioner  and  order  a  trial  by  jury,  for  certain  speci- 
fied reasons. 

The  court  overruled  this  motion,  and  rendered  judgment 
oa  the  report  for  the  defendant 
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The  bill  of  exceptions  shows  that  an  affidavit  of  one  of 
plaintiff's  attorneys  was  read  in  support  of  the  motion,  but 
it  does  not  show  what  other  evidence  was  before  the  court, 
or  that  there  was  not  other  evidence. 

Upon  such  a  record  we  ought  to  presume  that  the  action 
of  the  court  in  refusing  to  set  aside  the  report  was  proper. 

The  judgment  is  affirmed,  with  costs. 

P.  S.  Kennedy^  W.  T.  Brushy  and  %  McCabe,  for  appellant 

5.  C.  Willson,  L.  B.  Willson,  and  X  M.  Butler,  for  appellee. 


The  Jeffersonville,  Madison,  and  Indianapolis  Railroad 

Company  v.  Sullivan. 

Railroad. — Fences. — If  a  railroad  company  fail  to  maintain,  in  a  proper  con- 
dition, a  fence  which  it  is  required  to  maintain,  it  is  liable  to  the  adjoining 
proprietor  for  injury  to  stock  going  upon  the  track  where  it  is  not  securely 
fenced,  although  the  fence  has  been  kept  up  by  said  adjoining  proprietor 
without  any  contract  with  the  company. 

Same. — Repair. — Reasonable  Time, — ^The  excuse  that  a  reasonable  time  liasnol 
elapsed  to  repair  the  fence  must  be  pleaded  or  proved. 

APPEAL  from  the  Shelby  Common  Pleas. 

BusKiRK,  J. — ^The  appellee  sued  the  appellant  to  recover 
the  value  of  a  horse  alleged  to  have  been  killed  by  a  train 
of  cars  on  the  road  of  appellant.  The  complaint  was  in 
two  paragraphs.  The  first  was  based  upon  the  statute ;  the 
second  alleged  that  the  horse  was  killed  by  the  negligence 
and  carelessness  of  the  employees  of  appellant.  The  ap- 
pellant answered  by  the  general  denial. 

The  cause  was  tried  by  a  jury  and  resulted  in  a  verdict 
for  the  plaintiff. 

The  appellant  moved  the  court  for  a  new  trial,  and  as- 
signed therefor  the  following  reasons:  first,  the  verdict  is 
contrary  to  law;  second,  the  verdict  is  not  sustained  by  suf- 


NOVEMBER  TERM,  1871.  263 

The  Jefifersonville,  Madison,  and  Indianapolis  Railroad  Company  v.  Sullivan. 

ficient  evidence;  third,  misdirection  to  the  jury  as  to  the 
law  by  the  court,  and  excepted  to  at  the  time  by  the  de- 
fendant. 

The  motion  was  overruled,  and  an  exception  taken.  The 
appellant  has  assigned  the  following  errors:  first,  the  refusal 
of  the  court  to  grant  a  new  trial;  second,  for  sustaining  ob- 
jection to  the  question  on  page  twenty-two  of  the  record; 
third,  for  sustaining  objection  to  answer  of  question  on  pages 
twenty-two  and  twenty-three. 

The  above  assignments  of  error  present  for  our  decision 
only  the  question  of  whether  the  court  erred  in  overruling 
the  motion  for  a  new  trial.  The  second  and  third  assign* 
ments  present  no  questions  for  our  decision.  The  exclusion 
of  cohipetent  evidence  was  not  urged  as  a  reason  for  a  new 
trial,  and  the  attention  of  the  court  below  not  having  been 
called  to  the  matter,  we  cannot  consider  the  question. 

The  appellant  assigned  as  a  reason  for  a  new  trial  the  mis- 
direction of  the  jury  as  to  the  law  by  the  court,  but  the 
counsel  for  appellant  have  not  referred  to  the  question  of 
instructions  in  their  brief.  The  counsel  for  appellant  have 
not  pointed  out  any  objection  to  the  instructions,  and  we 
have  been  unable  to  discover  any.    They  seem  to  be  correct 

This  leaves  for  our  decision  the  question  of  whether  the 
verdict  was  sustained  by  sufficient  evidence.  There  was  no 
attempt  to  prove  that  the  injury  to  the  horse  of  the  plaintiff 
was  caused  by  the  negligence  and  carelessness  of  the  em- 
ployees of  the  appellant 

The  right  to  recover  is  based  upon  the  first  paragraph  of 
the  complaint  It  was  alleged  in  the  complaint  that  at  the 
point  where  the  horse  was  injured,  the  railroad  was  not  se- 
curely fenced.  It  was  shown,  by  the  evidence,  that  where 
the  horse  was  injured,  the  owners  of  the  adjoining  farms 
maintained  fences.  The  horse  was  in  a  clover. field,  adjoin- 
ing the  railroad.  The  principal  point  of  controversy  in  the 
court  below  was  as  to  where  the  horse  got  over  the  fence, 
and  what  was  the  condition  of  the  fence  at  such  point  No 
witness  saw  the  horse  cross  the  fence,  but  several  witnesses 
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testified  that,  from  tracks  and  other  indications  discovered  at 
a  certain  point,  they  were  of  the  opinion  that  the  horse  had 
there  crossed  the  fence.  One  witness  testified  that  at  such 
point  the  fence  was  only  three  or  four  rails  high,  and  several 
others  testified  that  it  was  only  four  or  five  rails  high.  The 
balance  of  the  fence  was  eight  or  nine  rails  high.  Several 
of  the  employees  of  the  railroad  testified  that  they  had  not 
discovered  a  low  place  in  the  fence,  although  they  passed  on 
the  road  every  day.  It  is  maintained  by  the  appellant  that 
reasonable  time  should  have  been  allowed  to  repair  the 
fence,  but  the  excuse  should  have  been  shown  by  answer  or 
proof.  There  was  no  contract  shown  to  exist  between  the 
owners  of  the  adjoining  farms  and  the  railroad  company 
that  they  would  keep  up  the  fence.  If  the  fences  main- 
tained by  the  owners  of  the  land  were  sufficient,  the  com- 
pany was  protected  from  liability,  but  if  they  were  insuflh- 
cient,  the  company  was  liable,  and  it  was  the  duty  of  the 
company  to  see  that  the  road  was  securely  fenced.  The 
failure  of  the  owners  of  the  land,  in  the  absence  of  a  con- 
tract, to  keep  the  fences  in  proper  condition,  would  be  no 
excuse  to  the  company.  It  is  also  maintained  by  the  appel- 
lant that  the  evidence  failed  to  show  that  the  horse  was  in- 
jured by  the  train  on  appellant's  road.  The  plaintiff's  evi- 
dence left  it  in  great  doubt  as  to  how  the  horse  was  injured, 
but  the  evidence  of  the  defendant  removed  all  doubts  and 
made  the  matter  certain.  The  engineer  and  fireman  swore 
positively  that  the  engine  of  the  freight  train  struck  the 
horse  and  knocked  him  off  the  track. 

It  is  also  insisted  by  the  appellant  that  the  plaintiff  was 
not  entitled  to  recover,  because  the  plaintiff  was  guilty  of 
carelessness  in  permitting  his  horse  to  run  at  large.  There 
are  two  answers  to  this  objection;  first,  it  was  shown  that 
the  horse  was  put  in  a  clover  field  adjoining  the  railroad ;  in 
the  second  place,  it  is  shown  by  the  record  that  it  was  ad- 
mitted in  the  court  below  by  the  appellant  that  it  was  law- 
ful for  the  horse  to  run  at  large.  Such  admission  is  binding 
upon  the  appellant  in  this  court. 
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Where  the  horse  of  the  appellee  was  injured,  the  appel- 
lant's road  could  have  been  legally  and  securely  fenced,  be- 
ings outside  of  the  corporate  limits  of  any  city  or  town,  and 
at  a  point  where  no  highway  crossed  the  same.  If  the  jury 
believed  from  the  evidence  that  the  plaintifTs  horse  got  upon 
the  track  of  the  appellant's  road  in  consequence  of  the  fence 
being  insecure,  they  were  justified  in  finding  for  the  plain- 
tiff The  jury  were  far  more  competent  to  determine  that 
question  than  we  cU'e.  The  evidence  on  that  point  seemed 
to  be  sufHcient.    We  cannot  disturb  the  verdict 

The  judgment  is  affirmed,  with  costs. 

JSl  H.  Davis  and  C.  Wright^  for  appellant 

y.  B.  McFadden,  B.  F,  Davis^  and  B.  F.  Love,  for  appellee. 


•♦*• 


The  Fishback  and  Elizabethtown  Gravel  Road  Com- 
pany V.  The  Fishback  Gravel  Road  Company. 

APPEAL  from  the  Hendricks  Circuit  Court 

Pettit,  J. — ^This  suit  was  brought  by  the  appellee  against 
the  appellant  to  quiet  her  title  to  the  right  of  way  for  her 
road,  and  to  enjoin  the  appellant  from  meddling  or  interfer- 
ing with  it  The  only  question  in  the  case  is  the  sufficiency 
of  the  complaint  The  appellant  has  not^  by  brief,  pointed 
out  any  defect  in  it  or  cited  any  authority  on  the  question. 
We  have  carefully  examined  the  complaint  and  are  not  able 
to  see  that  it  lacks  anything  to  make  it  good. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 

M.  M.  Ray,  for  appellant 
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King  v.  The  Indianapous  and  St.  Louis  Railroad 

Company. 

APPEAL  from  the  Hendricks  Circuit  Court. 

Downey,  J. — ^There  is  no  question  in  this  case  not  decided 
in  the  case  of  Straughan  v.  Tlie  Indianapolis  and  St  Louis 
Railroad  Company^  ante^  p.  185. 

For  the  reasons  there  given,  the  judgment  in  this  case  is 
affirmed,  with  five  per  cent,  damages  and  costs. 

C.  C.  Nave  and  —  Nave,  for  appellant. 

M.  A.  Osbom  and  Z.  Ritter,  for  appellee. 


Neff  et  al.  z^.  Richardson. 

Practice. — Appeal. — Notice  to  Qhdefendant, — ^Where  two  of  three  defend- 
ants appeal  to  the  Supreme  Court  without  notice  of  thetr  appeal  to  their  co- 
defendant,  the  appeal  will  be  dismissed  on  motion. 

APPEAL  from  the  Montgomery  Common  Pleas. 

BusKiRK,  J. — ^The  appellee  sued  William  H.  Neff,  Lyman 
Harrington,  and  John  Neff  The  defendants  were  all  served 
with  process.  William  H.  Neff  was  defaulted.  The  other 
defendants  appeared  and  answered  in  bar  of  the  action. 
There  was  issue,  trial,  verdict  for  plaintif!)  and  judgment  on 
verdict.  Lyman  Harrington  and  John  NefF  alone  moved  for 
a  new  trial,  alone  prayed  an  appeal,  alone  executed  the  ap- 
peal bond,  and  alone  prosecute  this  appeal.  There  has 
been  no  notice  served  on  William  H.  Neff  of  this  appeal,  as 
is  imperatively  required  by  section  SSi,  of  the  code,  2G.  & 
H.  270. 

The  appellee  insists  that  the  appeal  shall  be  dismissed. 
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We  have  no  discretion.    The  statute  is  plain  and  positive. 
The  appeal  must  be  dismissed. 

The  appeal  is  dismissed^  at  the  costs  of  the  appellants. 

y.  Ml  Butler,  for  appellants. 

7!  Patterson,  for  appellee. 


Goff  et  al.  v.  May  et  al. 

Practice. — Parties, — Demurrer, — ^A  defendant  cannot  demur  on  the  ground  'lae  347] 
that  a  co-defendant  has  been  improperly  united  with  him  in  the  action.  Such 
a  cause  of  demurrer  is  not  equivalent  to  the  statutory  one,  that  sereral  causes 
of  action  have  been  improperly  united.  There  may  be  but  one  cause  of 
action,  and  yet  improper  parties  may  be  joined  therein;  and  there  may  be 
several  distinct  causes  of  action  improperly  united,  and  yet  in  respect  to  each 
cause  the  plaintiffii  and  defendants  be  proper  parties.  Virden  v.  Elirworth, 
15  Ind.  144,  quahfied. 

APPEAL  from  the  Bartholomew  Common  Pleas. 

WoRDEN,  C.  J.— The  appellants  sued  the  appellees  upon 
the  following  instrument : 

'XoLUMBUs,  Ind.,  May  2d,  1865. 

''  Memorandum  of  a  contract  made  and  entered  into  this 
day  between  David  Gibson,  agent,  of  the  first  part,  and  D. 
C.  May,  of  the  second  part,  witnesseth  that  the  party  of  the 
first  part  has  sold  to  the  party  of  the  second  part  eighty 
head  of  cattle,  now  being  fed  by  him  near  Lowell  Mills,  to 
be  delivered  and  weighed  on  the  scales  at  Lowell  Mills  on 
or  before  the  twentieth  day  of  the  present  month,  said  cattle 
to  be  well  fed  up  to  the  time  of  delivery,  and  taken  out 
early  in  the  morning,  before  feeding,  and  weighed  without 
delay,  for  which  the  party  of  the  second  part  is  to  pay  to 
the  party  of  the  first  part  four  dollars  and  sixty  cents  per 
hundred  pounds,  on  foot,  for  sixty  head  of  the  fattest  and 
lieaviest  cattle,  and  four  dollars  and  twenty-five  cents  per 
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hundred  pounds,  on  foot,  for  twenty  of  the  next  fiittest  and 
heaviest  cattle.  The  only  exception  to  this  is,  that  one  heavy 
fat  stag,  with  a  ring  in  his  nose,  goes  with  the  lot  of  twenty 
head.  Said  party  pays  eighty  dollars  on  this  contract,  the 
receipt  of  which  is  hereby  acknowledged,  and  the  balance 
within  fifteen  days  after  the  delivery  of  the  cattle,  and  is 
to  furnish  good  and  sufficient  security  for  the  performance 
of  this  contract,  and  in  case  of  any  litigation  growing  out  of 
this  contract,  all  relief  from  any  valuation  or  appraisement 
laws  iis  hereby  waived. 
[Signed :]  "  David  Gibson,  Agent, 

"D.  C.  May. 
"We  or  I  guarantee  the  performance  of  the  foregoing 
contract. 
[Signed:}  "Joshua  S.  Sims, 

"Charles  Morrison, 
"  Henry  McCullough, 
"  Richard  Carter, 
"Wm.  May, 
"N.  S.  Bryant, 
*'  M.  Gaffney,  and 
"Jacob  Cook.'' 
The  complaint  contained  seven  paragraphs,  setting  out  the 
the  matter  in  partially  different  modes,  and  alleging  that  the 
plaintiffs  made  the  contract  by  their  agent,  David  Gibson; 
that  they  had  fully  performed  it  on  their  part;  and  that 
three  hundred  dollars  of  the  purchase-money  for  the  cattle 
remained  due  and  unpaid.     The  action  was  a  joint  one 
against  Daniel  C.  May,  the  principal  contractor,  as  party  of 
the  second  part,  and  all  the  guarantors,  except  Gaffhey,  who 
was  alleged  to  be  dead. 

The  guarantors  filed  a  demurrer  to  the  first  paragraph  of 
the  complaint,  because  it  did  not  state  lacts  sufficient,  etc.; 
and  severally  to  6ach  of  the  other  paragraphs  for  the  same 
reason;  and  to  the  whole  complaint  ''for  the  reason  that 
said  May  is  improperly  joined  as  a  defendant*' 
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The  defendant  Daniel  C.  May  filed  similar  demurrers  for 
the  same  reasons. 

The  court  sustained  the  demurrers  to  the  entire  complaint, 
in  the  language  of  the  record,  *'for  the  misjoinder  of  parties," 
and  the  plaintiffs  excepted.  The  plaintifis  not  amending, 
the  cause  was  ordered  by  the  court  to  be  dismissed. 

This  ruling  is  assigned  for  error  and  raises  the  only  ques- 
tion in  the  case. 

The  statute  provides  for  six  causes  of  demurrer,  and  is 
imperative  that  for  no  other  cause  shall  a  demurrer  be  sus- 
tained. The  assigned  cause  of  demurrer,  viz.,  the  joinder 
of  Daniel  C.  May  as  a  party  defendant,  is  not  one  of  the 
statutory  causes  of  demurrer.  The  fourth  cause  provided 
for  by  statute  is,  "that  there  is  a  defect  of  parties,  plaintiff 
or  defendant,**  2  G.  &  H.  JJ,  seqtion  50.  This  provision 
enables  a  party,  who  is  himself  a  proper  party,  to  demur  for 
a  defect  of  parties,  either  plaintiff  or  defendant;  that  is,  where 
a  nefcessary  party  is  not  joined;  but  it  does  not  enable  him 
to  demur  because  some  party,  who  need  not  or  should  not 
be,  has  been  joined  as  a  parity  defendant.  See  notes  g,  //,  i^ 
to  sub-division  fourth  of  the  section  of  the  statute  above 
cited.  In  Makepeace  v.  Davis ^  27  Ind.  352,  it  was  very 
correctly  held,  as  we  think,  by  this  court,  as  then  constituted, 
that  "a  misjoinder  of  parties,  i.  ^.,  too  many  parties,  is  not  a 
cause  of  demurrer  under  the  code;  but  if  a  party  be  joined 
as  defendant,  against  whom  no  cause  of  action  is  alleged, 
he  may  demur  upon  the  ground  that  sufHcient  facts  are  not 
alleged  against  him.  His  co-defendant  cannot,  however, 
raise  the  question  by  demurrer." 

The  cause  of  demurrer  thus  assigned  seems  to  have  been 
regarded  below  as  equivalent  to  the  last  specified  in  the 
statute,  viz.,  ''that  several  causes  of  action  have  been  im- 
properly united."  In  the  case  of  Virden  v.  Ellsworth^  15 
Ind.  144,  it  does  not  appear  what  causes  of  demurrer  were 
assigned,  and  a  little  confusion  is  apparent  in  reference  to 
the  distinction  between  one  cause  and  another.  It  seems 
to  have  been  taken  for  granted  that  a  misjoinder  of  parties 
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necessarily  involved  a  misjoinder  of  causes  of  action  and, 
perhaps,  the  converse.  But  we  are  not  satisfied  with  this 
view.  It  is  apparent  that  there  may  be,  in  a  given  case,  but 
one  entire  cause  of  action,  and  yet  improper  parties  may  be 
joined  therein;  and,  on  the  other  hand,  several  distinct 
causes  may  be  improperly  united,  in  respect  to  each  of 
which  all  the  plaintiflfs  and  defendants  are  proper  parties. 
We  are  of  opinion,  therefore,  whatever  may  have  been  said 
or  decided  in  the  case  above  mentioned,  that  the  cause  of 
demurrer  assigned  is  not  equivalent  to  the  statutory  one, 
"that  several  causes  of  action  have  been  improperly  united," 
and  cannot  be  substituted  therefor. 

It  is  claimed  by  counsel  for  the  appellees  that  there  was 
a  misjoinder  of  causes,  in  this,  that  the  alleged  contract  of 
the  plaintiffs  with  Daniel  C.  May,  and  that  with  the  guaran- 
tors, were  separate  and  distinct  contracts ;  in  other  words, 
that  the  guarantors  were  not  joint  contractors  with  May. 
If  this  position  be  well  taken,  it  follows  that  the  two  causes 
of  action  cannot  be  properly  joined  in  one  suit  against  all 
the  parties,  for  the  reason  that  May  alone  is  liable  on  the 
one  contract,  and  the  guarantors  on  the  other.  Such  causes 
only  may  be  joined  as  affect  all  the  parties  to  the  action. 
2  G.  &  H.  g/6,  section  70. 

We  shall  not  pass  upon  this  point,  as  it  does  not  arise  in 
the  record,  there  having  been  no  demurrer  for  a  misjoinder 
of  causes  of  action,  but  we  may  observe  that  if  a  demurrer 
had  been  filed  and  sustained  on  that  ground,  the  cause 
should  not  have  been  dismissed,  but  separate  actions  dock- 
eted.    2  G.  &.  H.  81,  section  51. 

Other  objections  are  made  here  to  the  validity  of  the  com- 
plaint, as  grounds  upon  which,  it  is  claimed,  we  should 
affirm  the  action  of  the  court  below.  We  decline  to  con- 
sider any  of  the  demurrers  than  those  passed  upon  by  the- 
court  below.  That  would  be  taking  upon  ourselves  the  dis- 
charge of  a  nisi  prius  duty  not  quite  compatible  with  the 
functions  of  this  court  The  court  below  did  not  sustain 
either  of  the  demurrers  to  the  several  paragraphs  assigning  for 
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cause  the  want  of  sufEcient  facts,  but  the  demurrers  to 
the  entire  complaint  assigning  for  cause  the  misjoinder  of 
parties  only.  In  sustaining  these  demurrers,  for  a  cause  un- 
known to  the  law,  the  court  erred,  and  the  judgment  must 
be  reversed. 

The  judgment  below  is  reversed,  with  costs. 

Pettit,  J.,  was  absent. 

R.  HiU  and  G.  JV.  Richardson,  for  appellants. 
F.  T.  Hard,  for  appellees. 


ScEAKCE  V.  The  Indianapolis  and  St.  Louis  Railroad 

Company. 

APPEAL  from  the  Hendricks  Circuit  Court. 

Pettit,  J. — In  all  legal  aspects  this  case  is  the  same  as 
Siraughan  v.  The  Indianapolis  and  St,  Louis  Railroad  Com- 
pany, ante,  p.  185;  and  on  the  authority  of  that  case,  the 
judgment  in  this  is  in  all  things  affirmed,  at  the  costs  of  the 
appellant,  with  five  per  cent  damages. 

W.  A.  McKensde,  for  appellant. 

M,  A.  Osbom  and  Z.  Ritter,  for  appellee. 


Speer  v.  Davis.    • 

Habeas  QjOKS^j^Appeal, — An  appeal  will  lie  to  tlie  Supreme  Court  from  an 
interlocutory  order  or  judgment  upon  a  writ  of  habeas  corpus, 

SAME.—Jfefurn. — Custody, — Demami,'^yfheiefhfthe  return  to  a  writ  of  Aadeas 
corpus  for  a  child,  it  appeared  that  the  petitioner  hadleft  the  child  in  the  cus- 
tody of  the  respondent; 
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Held,  that  a  demand  for  the  custody  of  th^  child  was  necessaiy,  hefore  legal 
proceedings  could  be  instituted;  and  they  could  be  instituted  then,  only  if  the 
respondent^  haying  the  power  to  do  $o>  had  refused  to  restore  the  child. 

SAUE.—Practice.-^Triai cf  Itsui.-^Axi  Issue  of  &ct  may  be  focmed  upon  the 
return  by  a  denial  of  its  avennents,  and  a  trial  thereof  may  be  had. 

APPEAL  from  the  Franklin  Common  Pleas. 

Downey,  J. — ^The  appellee  filed  his  petition  on  the  7th 
day  of  March,  1871,  alleging  that  he  was  the  father  of  Het- 
tie  A.  Davis,  and,  as  such,  entitled  to  her  custody ;  that  she 
was  of  the  age  of  seven  years,  and  in  the  custody  of  the  ap- 
pellant, at  the  county  of  Franklin,  in  the  State  of  Indiana, 
without  right,  and  was  unjustly  and  illegally  restrained  of 
her  liberty,  and  unlawfully  detained  from  the  custody  of  pe- 
tioner,  against  his  will  and  without  his  consent;  that  the 
pretended  cause  of  such  restraint  was,  that  seven  years  pre- 
viously, when  said  Hettie  was  an  infant,  the  petitioner  gave 
the  custody  and  control  of  said  Hettie  to  the  appellant;  that 
in  a  former  proceeding  in  said  court,  by  the  petitioner 
against  Elizabeth,  the  appellant,  the  custody  of  said  Nettie 
was  awarded  to  him ;  that  he  took  posses3ion  of  said  Hettie 
for  a  time,  when  said  Elizabeth  wrongfully,  an4  against  his 
will,  obtained  possession  of  her,  and  has  ever  since  r^et^ed 
the  possession  and  control  of  her,  illegally,  and  wtthoiit  bis 
consent.     Prayer  for  the  writ  of  habeas  corpus,  etc. 

The  court  awarded  the  writ,  returnable  at  9  o'clock,  a.  m., 
of  the  second  day  thereafter. 

On  that  day  the  appellant  was  called  and  failed  to  appear. 
The  court,  being  satisfied  from  the  sheriff's  return  that  the 
writ  had  been  duly  served,  awarded  an  attachment.  On  a 
subsequent  day  of  the  term,  the  appellant  appeared  and  made 
return  to  the  writ,  in  which  she  stated  that  the  said  Hettie 
A.  Davis  was  not,  at  the  time  the  writ  was  ^served,  in  her 
power,  custody,  and  control,  nor  had  she  since  been;'  that  she 
was,  by  permission  of  the  defendant,  at  that  time,  and  for 
some  time  previous,  in  the  State  of  Ohio;  that  before  she 
went  to  Ohio,  she  was  in  the  custody  and  control  of  the  de- 
fendant, not  by  restraint,  but  by  her  own  voluntary  act; 
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that  the  petitioner,  his  wife  consenting  and  advising,  gave 
the  said  Hettie,  when  she  was  only  five  day's  old,  into  her 
possession  and  keeping,  to  be  by  her  reared  and  educated ; 
that  she  accepted  the  charge,  and  has  since  discharged  the 
duty,  for  six  years,  the  petitioner  often  expressing  himself 
satisfied  therewith,  and  saying  that  he  would  never  take  her 
away;  that  the  petitioner  has  not  paid,  or  offered  to  pay, 
Sinyihing  for  or  toward  her  keeping,  but  has  at  all  times 
been  permitted  to  visit  her,  which  privilege  she  promises  to 
allow  in  the  future  if  the  child  shall  be  allowed  to  remain  in 
her  custody;  that  the  petitioner  has  not  pursued  such  a  course 
as  to  win  or  retain  the  affections  of  the  child,  and  is  not, 
under  the  circumstances,  a  proper  person  to  have  the  care 
and  custody  of  the  child ;  that  his  present  wife  is  not  suit- 
able, on  account  of  ill-temper  end  improper  treatment,  to 
have  the  control  of  the  child ;  that  she  is  the  grand-mother 
of  said  child,  that  she  loves  it,  and  it  has  formed  a  strong  at- 
tachment for  her  and  wishes  to  remain  with  her ;  that  she 
has  no  knowledge  now  of  the  whereabouts  of  said  child,  and 
cannot  produce  her  body  in  court  according  to  the  command 
of  this  writ ;  and  for  this  reason  could  not  make  return  to 
the  writ  at  the  time  mentioned  therein.  And  she  further 
stated,  that  she  had  not  concealed  or  disposed  of  said  Hettie, 
or  placed  her  out  of  her  custody  and  control  to  avoid  said 
writ,  or  to  prevent  the  petitioner  from  asserting  any  right 
which  he  may  have  to  the  possession  of  said  Hettie ;  that 
about  the  first  of  January,  1 870,  the  petititioner  brought  her 
to  respondent's  home,  in  said  county,  and  left  her  there ;  that 
she  remained  there  with  consent  of  the  petitioner,  and  by  her 
own  volition,  until  about  the  first  of  March,  1871,  and  dur- 
ing that  time  went  to  school,  being  boarded,  clothed,  etc.,  by 
respondent,  without  expense  to  petitioner;  that  about  the 
last  of  February  or  the  first  of  March,  1871,  respondent's 
daughter,  with  whom  said  Hettie  had  been  raised,  and  to 
whom  she  was  much  attached,  started  on  a  visit  to  her 
friends  and  relations  living  in  Ohio,  Pennsylvaniai  New  York, 
Vol.  XXXVIII.— i8 
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and  New  Jersey,  and  desired  the  said  Hettie  to  go  with  her, 
and  said  Hettie  was  very  anxious  to  accompany  her  aunt; 
respondent's  said  daughter  took  said  Hettie  with  her  to 
make  said  visit,  expecting  to  be  gone  several  months,  and 
then  return  to  respondent's  home  in  said  county;  that  she 
did  not  cause  said  Hettie  to  go  on  said  visit,  nor  did  she  try 
to  prevent  her  from  going,  or  refuse  her  consent,  for  the  rea- 
son that  she  believed  it  would  be  beneficial  to  her  health, 
and  that  she  would  be  perfectly  safe  and  well  taken  care  of 
by  her  said  aunt;  that  the  absence  of  the  said  child  was  not 
caused  by  her  to  evade  the  said  writ,  and  she  had  no  reason 
to  suppose  the  petitioner  would  object  to  her  going,  for  the 
reason  that  on  a  former  occasion  she  had  gone  with  re* 
spondent  by  his  consent;  that  since  the  WTit  was  served  on 
her,  she  had  written  to  several  places  and  sent  dispatches,  re» 
questing  her  daughter  and  said  Hettie  to  return ;  that  she 
had  received  no  word  from  them  since  they  left  home,  nor 
any  answer  from  persons  to  whom  she  had  written  and  sent 
dispatches ;  that  she  is  now  seventy  years  of  age  and  too  in- 
firm to  go  in  search  of  said  Hettie,  without  endangering  her 
health.  She  submits  that,  under  the  fiicts,  she  should  not 
be  required  to  go  or  to  incur  the  expense  of  sending  for  said 
Hettie,  even  if  she  knew  where  she  was  and  had  the  power 
to  bring  her;  that  she  has  good  reason  to  expect  that  said 
Hettie  will  return  before  the  next  term  of  this  court,  and 
that  she  will,  if  so  ordered  by  the  court,  bring  the  said  Het- 
tie before  the  court,  and  submit  her  defence  at  the  next  term, 
and  abide  the  order  of  the  court  This  return  was  verified 
by  the  oath  of  the  respondent 

Davis  excepted  io  the  return,  for  the  following  reasons : 
first,  because  it  was  no  answer  to  the  writ ;  second,  because 
it  shows  no  sufficient  excuse  for  not  producing  the  said 
Hettie  in  court;  third,  because  the  said  return  does  not 
6how  facts  sufficient  to  constitute  an  answer  to  said  writ 

The  court,  upon  the  hearing  of  the  exceptions,  made  this 
order:  "And  the  same  being  duly  considered,  the  court 
order  that  said   defendant,  as  soon  as   Hettie  A.  Davis 
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returns  to  her  residence  or  custody,  or  as  soon  as  she  has 
knowledge  of  the  locality  of  said  Hettie  A.  Davis,  she  do 
notify  Benjamin  F.  Claypool,  at  Connersville,  Indiana,  there- 
of; and  that  within  three  days  after  such  return  to  her  resi- 
dence or  custody  she  shall  have  the  said  Hettie  before  the 
judge  of  this  court  at  Brookville,  Indiana ;  and  also,  that 
she  shall  have  the  body  of  said  Hettie  before  the  judge  of 
this  court,  at  the  court-house  in  Brookville,  Indiana,  on  the 
20th  day  of  April,  1871,  at  9  o'clock  of  said  day,"  etc. 

The  respondent  excepted  to  this  order,  filed  her  bill  of 
exceptions,  and,.without  any  further  proceeding  in  the  case, 
appealed  to  this  court    It  is  assigned  as  error : 

First  The  return  of  the  appellant  to  the  writ  of  habeas 
corpus  was  suflfkrient  excuse  for  not  producing  the  body  of 
the  said  Hettie  A.  Davis  before  the  court ;  and  the  court 
erred  in  not  overruling  the  appellee's  exceptions  thereto,  and 
in  not  discharging  the  appellant. 

Second.  The  court  erred  in  making  the  interlocutory  order 
as  well  as  the  order  in  the  nature  of  a  final  or  positive  order, 
requiring  the  appellant  to  produce  the  body  of  the  ssud 
Hettie  A.  Davis  before  said  court  on  the  20th  of  April,  when 
the  fiicts  stated  in  the  appellant's  return,  and  not  denied, 
show  that  it  is  impossible  for  her  to  comply  with  said  order. 

Third.  The  court  erred  in  not  discharging  the  appellant 
unconditionally  from  the  writ  of  habeas  corpus^  upon  the 
facts  stated  in  the  return  to  said  writ,  which  facts  were  not 
denied  by  appellee,  but  admitted  to  be  true  on  the  submis- 
sion of  the  cause. 

Fourth.  The  court  erred  in  refusing  the  appellant's  motion 
for  an  appeal  to  the  Supreme  Court  from  the  order  of  the 
court  below,  and  in  refusing  to  allow  bond  to  be  filed,  and 
in  refusing  to  fix  the  amount  of  bond  and  approving  the 
same. 

We  are  met  at  the  threshold  with  the  question,  whether 
an  appeal  to  this  court  can  b^  taken  from  the  order  made  in 
this  case.  Counsel  for  the  appellee  insists  that  the  appeal 
cannot  be  taken ;  that  the  order  was  not  fvial,  and  that  an 
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appeal  from  a  merely  interlocutory  order  cannot  be  taken. 
But  it  is  provided  by  statute  (2  G.  &  H.  2yT^  sec.  576),  that 
"appeals  to  the  Supreme  Court  may  be  taken  from  an  inter- 
locutory order  of  any  court  of  common  pleas,  or  circuit 
court,  or  judge  thereof,  in  the  following  cases:  *  *  * 
Fourth.  Orders  and  judgments  upon  writs  of  habeas  corpus^ 
made  in  term  or  vacation."  This  statute,  in  express  terms, 
authorizes  appeals  from  interlocutory  orders  or  judgments 
upon  writs  of  Jtabeas  corpus.  We  cannot  confine  the  right 
to  appeal,  in  such  cases,  to  final  orders  and  judgments, 
without  wholly  disregarding  the  language;  of  the  statute ; 
and  must,  therefore,  hold  that  the  appeal  in  this  case  is 
properly  taken. 

Upon  the  question  as  to  the  correctness  of  the  order  made, 
we  are  of  the  opinion  that  the  court  committed  an  error. 
The  &cts  stated  in  the  return,  uncontroverted  as  they  were, 
showed  sufficient  reasons  why  the  child  was  not  produced 
before  the  court.  The  return  stated  that  the  petitioner  had 
left  the  child  in  the  custody  of  the  respondent ;  and,  before 
the  respondent  could  be  placed  in  the  wrong  and  subjected 
to  legal  proceedings  by  him  on  account  of  the  custody  of 
the  child,  it  should  have  been  made  to  appear  that  he  had 
demanded  the  custody  of  the  child,  and  that  the  respondent, 
having  the  power  to  do  so,  had  refused  to  restore  the  child 
to  him.  The  court  should  not  have  made  a  peremptory 
order  that  the  appellant  have  the  body  of  the  child  in  court 
on  the  20th  of  April,  1871.  If  it  was  found  to  be  true  that 
the  father  of  the  child  placed  it  in  the  custody  of  the  re- 
spondent, and  that  he  had  not  demanded  the  custody  of  it 
before  it  went  to  Ohio  with  its  aunt,  and  before  the  issuing 
of  the  writ  of  Iiabeas  corpus,  the  proceeding  should  have 
been  decided  in  favor  of  the  respondent.  If  the  matter 
stated  in  the  return  was  not  controverted,  it  should  have 
been  regarded  as  true ;  and  if  it  was  not  true,  it  might  have 
been  denied,  and  an  issue  of  fact  formed  and  tried.  2  G.  & 
H.  318,  sec.  723. 

The  judgpient,  or  order,  of  the  court  is  reversed,  with 
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costs;  and  the  cause  is  remanded,  with  instructions  to  overrule 
the  exceptions  to  the  return,  and  for  further  proceedings. 

C.  N,  Cory^  W.  Marrow^  and  N.  Truster  for  appellant 

B.  R  Claypod^  for  appellee* 


Weaver  v.  The  Indianapolis  and  St.  Louis  Railroad 

Company. 

APPEAL  from  the  Hendricks  Circuit  Court 

Worden,  C.  J. — ^This  case  presents  the  same  questions 
that  were  decided  in  the  case  of  Straughan  v.  The  Indianap^ 
olis  and  St.  Louis  Railroad  Company y  ante^  p.  185;  and  the 
judgment  must  be  affirmed,  for  the  reasons  there  given. 

The  judgment  below  is  affirmed,  with  costs  and  five  per 
cent  damages. 

W.  A.  McKenzie^  for  appellant 

Z.  Hitter  z^A  M,  A,  Osbom^  for  appellee. 


Binns  v.  The  State. 

CknoKAL  Law.— Owrriiw/gjKg^-^An  affidavit  for  a  continuance  in  a  criminal 
action,  which  stated  that  certain  witnesses,  whose  names  and  residences  wew 
given,  and  upon  whom,  it  was  stated,  process  had  been  served,  would  prove 
the  absence  of  the  defendant  from  the  place  where  the  State  would  attempt  to 
prove  the  commission  of  the  crime,  at  the  alleged  time  of  its  perpetration, 
and  which  contained  an  avennent  that  the  facts  were  true,  and  could  not  be 
so  readily  established  by  other  evidence^  and  that  the  absence  of  the  witnesses 
was  not  of  his  procurement,  entitled  the  defendant  to  a  continuance. 

APPEAL  from  the  Howard  Circuit  Court, 
Pettit,  J. — This  was  an  indictment  for  murder  in  the  first 
degree.    The  appellant  was  tried,  convicted,  and  sentenced 
to  the  penitentaaiy  for  life,  where  he  is  now  confined. 
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There  is  only  one  question  in  this  case  that  need  be  no- 
ticed or  ruled  upon,  and  it  grows  out  of  the  refusal  of  the 
court  to  grant  a  continuance  of  the  cause  on  the  following 
affidavit : 

**  Comes  into  open  court,  this  19th  day  of  June,  1870,  the 
defendant  in  the  above  entitled  cause,  and  upon  oath  swears 
that  he  has  a  good  defence  to  the  indictment  against  him  in 
the  above  entitled  action ;  that  he  cannot  safely  go  into  the 
trial  of  said  cause  at  the  present  term  of  this  court,  on  ac- 
count of  the  absence  of  Katy  Binson,  Sarah  Binson,  John 
Scibolt,  and  Almon  Lyon,  competent  and  material  witnesses 
for  him  upon  the  trial  of  said  cause ;  that  all  of  said  wit- 
nesses reside  in  Cass  county,  Indiana;  that  Katy  Binson 
and  Sarah  Binson  have  been  subpoenaed  by  copy,  as  appears 
by  the  return  of  the  officer ;  that  the  subpoenas  for  the  other 
two  witnesses  have  been  returned  by  the  officers  not  found ; 
that  affiant  is  informed  and  believes  the  State  will  attempt 
to  prove  that  the  defendant  committed  the  alleged  homicide 
in  the  town  of  Russiaville,  Howard  county,  Indiana,  between 
eight  and  ten  o'clock  the  night  of  the  31st  day  of  January, 
1870,  as  charged  in  the  indictment;  and  defendant  says  he 
expects  to  prove  by  Katy  Binson  and  Sarah  Binson,  two  of 
the  above  witnesses,  that  the  defendant  was  in  the  city  of 
Kokomo  (which  is  fourteen  miles  from  said  town  of  Russia- 
ville) on  the  31st  day  of  January,  1870,  from  three  o'clock, 
A.  M.,  of  said  day  until  two  o'clock,  a.  m.,  of  the  next  day^ 
the  1st  day  of  February,  1870,  and  that  said  witnesses  were 
with  the  defendant  constantly  all  the  time ;  and  that  this  de- 
fendant was  not  at  Russiaville  on  said  31st  day  of  January, 
1870,  and  did  not  commit  said  alleged  homicide,  and  could 
not  have  left  their  presence  at  Kokomo  and  gone  fourteen 
miles  to  the  town  of  Russiaville,  and  commit  said  homicide, 
as  charged,  without  their  knowledge  of  his  absence  from 
them ;  which  facts  this  affiant  says  are  true.  He  expects  to 
prove  by  the  said  John  Scibolt  and  Almon  Lyons,  that  up 
to  the  commencement  of  this  prosecution  the  defendant 
bore  and  maintained  a  good  character  for  honesty^  morality. 
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and  civility ;  that  all  of  said  facts  he  expects  to  prove  by 
said  witnesses  are  true.  Affiant  further  states  that  the  ab- 
sence of  said  witnesses  has  not  been  procured  by  the  act  or 
connivance  of  the  defendant,  nor  by  otliers  at  his  request, 
nor  mth  his  knowledge  or  consent ;  that  the  fiicts  that  he 
expects  to  prove  by  said  witnesses  he  cannot  prove  by  any 
other  witnesses  whose  testimony  can  be  as  readily  procured ; 
that  he  confidently  expects  to  be  able  to  procure  the  testi- 
mony of  said  witnesses  by  the  next  term  of  this  court,  if 
the  court  will  grant  him  a  continuance  of  his  cause  until 
that  time ;  that  this  affidavit  he  makes,  not  for  the  purpose 
of  delay,  but  for  the  furtherance  of  justice." 

This  affidavit  meets  and  covers  every  requirement  of  our 
statute  and  the  decisions  of  this  court  (3  Ind.  Stat.  376, 
section  322),  yet  the  court  overruled  the  motion.  No  offi- 
cer of  the  State  has  condescended  to  furnish  us  with  a  brief, 
or  any  suggestion  as  to  the  correctness  of  this  ruling.  The 
appellant  was  entitled  to  a  continuance,  and  it  was  error  to 
refuse  it. 

The  judgment  is  reversed ;  and  the  clerk  is  directed  to 
issue  the  proper  order  to  the  warden  of  the  northern  state 
prison  for  the  return  of  the  appellant  to  the  jailer  of  Howard 
county. 

3F.  W.  Robinson,  N.  P.  Richmond,  and  C.  E.  Hendry,  for 
appellant 

•  y:  R  EUictt  and  B.  W.  Hdnna,  Attorney  General,  for  the 
State. 


Nichols  v.  The  Indianapolis  and  St.  Louis  Railroad 

Company. 

APPEAL  from  the  Hendricks  Circuit  Court. 
Downey,   J. — ^For  the    reasons  given  in  the   case   of 
Straughan  v.  The  Indianapolis  and  St  Louis  Railroad  Com- 
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pany,  ante,  p.  185,  the  questions  in  the  cases  being  the  same, 
the  judgment  in  this  case  is  affirmed,  with  five  per  cent, 
damages  and  costs. 

Wn  A.  McKenm^  for  appellant 

L.  Ritter  and  M.  A^  Osbam,  for  appellee. 


Anderson  v.  Huey  et  al. 

Practice. — Special  Finding, — ExcepHans. — An  exception  must  be  taken  to  tbe 
conclusions  of  law  upon  the  special  finding  of  facts  by  a  court,  in  order  to 
present  the  question  of  the  correctness  of  the  conclusions. 

Same. — Evidence, — An  objection  to  evidence  properly  admitted  in  suf^rt  of 
an  answer  will  not  be  considered,  where  no  question  is  reserved  on  the  suffi- 
ciency of  the  answer. 

APPEAL  from  the  Greene  Common  Pleas. 

WoRDEN,  C.  J. — ^This  was  a  petition  for  the  partition  of 
certain  lands  by  the  appellant  against  the  appellees.  Issue ; 
trial  by  the  court;  finding  and  judgment  for  the  defendants, 
a  motion  for  a  new  trial  made  by  the  plaintiff  having  been 
overruled.  The  defendants  answered,  setting  up,  a^iongst 
other  things,  a  parol  partition  of  the  lands. 

There  is  no  error  assigned  upon  any  ruling  of  the  court 
upon  the  pleadings. 

The  appellant  claimed  one-third  of  the  land  in  fee,  as  the 
widow  of  John  G.  Anderson,  deceased.  She  was  his  second 
wife,  and  he  had  no  children  by  her,  but  left  children  by  his 
former  wife.  The  court  found  the  facts  specially,  and, 
amongst  other  things,  that  in  1862  or  1863  (the  deceased 
having  died  in  i860),  by.the  consent  of  the  plaintiff  and  the 
heirs  of  the  deceased,  three  men,  naming  them,  were  se- 
lected to  make  a  division  of  the  land  between  the  parties, 
who  assigned  to  the  plaintiff  fully  one-third  in  value  thereof, 
and  to  the  other  parties  their  respective  shares;  that  the 
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parties  were  all  satisfied  with  the  division;  that  the  plaintiff/ 
at  the  time  of  the  division,  was  in  the  possession  of  the  por- 
tion assigned  to  her,  and  has  been  in  the  exclusive  posses^ 
sion  and  control  of  the  same  ever  since;  and  that  the  other 
parties  took  possession  respectively  of  the  shares  assigned 
them,  and  have  made  improvements  thereon. 

The  court  concluded,  as  matter  of  law,  from  the  facts 
found,  that  the  plaintiff  took  only  a  life  estate  in  the  prem- 
ises, and  that  such  partition,  being  fair  and  equitable,  is 
valid  and  binding,  and  should  be  upheld. 

There  was  no  exception  taken  to  the  conclusions  of  law 
drawn  by  the  court  from  the  facts  found.  This  was  neces- 
sary in  order  to  raise  any  question  as  to  the  correctness  of 
such  conclusions.  For  this  reason  the  main  point  argued  in 
fhe  brief  of  the  counsel  for  the  appellant,  viz.,  the  quantity 
of  the  estate  taken  by  her,  does  not  arise  in  the  record.  The 
£icts  found  by  the  court  were  sufficiently  established  by  the 
evidence.  It  is  claimed  that  improper  evidence  was  received. 
One  item  was  a  deed,  aflecting  the  rights  of  some  of  the  de- 
fendants as  between  themselves.  The  plaintiff  was  in  no 
manner  injured  by  this.  The  other  item  was  the  proof  of 
the  parol  partition.  This  evidence  was  offered  in  support 
of  the  answer  setting  up  the  partition.  If  the  partition  was 
invalid,  the  question  cannot  be  raised  in  this  way.  The  an- 
swer setting  up  the  partition  was  demurred  to  and  the  de- 
murrer overruled,  but  we  have  seen'  that  there  is  no  assign- 
ment of  error  on  the  ruling.  Perhaps  had  there  been  an  ex- 
ception to  the  conclusions  of  law,  tiie  question  would  have 
been  preserved. 

There  is  no  error  in  the  record  for  which  the  judgment 
can  be  reversed. 

The  judgment  below^is  affirmed,  with  costs. 

P.  Wi  Bartholomew,  for  appellant. 
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Trisler  et  al.  v.s  Trisler  ex  al. 

Deed. — Recording^r^NoHce.-^K  deed  recorded  after  the  expinUioa  of  ninety 
days  is  notice  to  all  persons  purchasing  after  snch  recording. 

Practice. — Joint  Demurrer. — ^If  a  complaint  is  good  against  any  of  the  de- 
fendants, a  joint  demurrer  to  it  should  be  overruled. 

Same.— i^iMtctfr  in  Fdrt.^-Axi  answer  which  assumes  to  meet  the  entire  com- 
plaint, and,  in  fact,  only  answers  a  part  thereof,  is  bad. 

Conveyance. — Abandonment. — ^Where  a  complaint  aveired  that  certain  real 
estate  had  been  sold  and  conveyed  in  fee  simple  to  the  plaintiff,  and  the  deed 
recorded,  and  also  certain  mill  privileges  of  a  race  and  mill-dam  given;  and 
that  the  entire  property  had,  subsequent  to  the  recording  of  the  deed,  been 
conveyed  by  the  original  grantor  to  the  defendant^  an  answer  aO^iiig  an 
abandonment  of  the  race  and  dam  by  the  plaintiff  was  not  sufficient  on  de- 
murrer. 

APPEAL  from  the  Bartholomew  Circuit  Court. 

BusKiRK,  J. — ^This  action  was  commenced  by  Andrew 
Trisler  against  the  appellants.  Since  the  appeal  was  per- 
fectedy  Andrew  departed  this  life.  His  death  was  suggested, 
and  his  widow  and  heirs  have  been  substituted  as  appellees. 
The  complaint  was,  in  substance,  as  follows: 

That  James  Trisler,  being  the  owner  of  a  tract  of  land  in 
Bartholomew  county,  describing  it,  containing  twenty-one 
acres,  and  being,  also,  the  owner  of  a  saw-mill  and  sash  &c- 
tory,  run  by  water  power,  together  with  mill-dam  and  race, 
all  situate  on  said  real  estate,  did,  on  the  22d  day  of  Sep- 
tember, 1856,  convey,  by  deed,  to  plaintiff,  said  mills  and  two 
acres  of  land  on  which  they  were  situate,  and  one-half  acre 
at  the  dam,  also  the  privilege  of  mill-race  and  dam.  It  is 
averred  that  the  half  acre  at  the  dam  lies  at  the  south  abutment 
thereof  in  the  form  of  a  square.  The  deed,  which  describes 
the  two  acres  by  metes  and  bounds,  is  made  a  part  of  the  com- 
plaint, and  it  is  averred  that  it  was  recorded  in  the  recorder's 
office  of  said  county  on  the  7th  day  of  July,  1857.  In  1863 
the  dam  was  washed  away  by  a  freshet,  and  has  not  since 
been  rebuilt;  but  plaintiff  avers  that  he  intends  to  rebuild 
the  dam  and  use  it  and  the  race  in  running  the  sash  factory. 

For  the  purpose  of  supplying  additional  power  during  dry 
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seasons,  plaintiff  had,  before  the  dam  was  washed  away,  at- 
tached a  steam  engine  to  the  saw-mill,  but  never  propelled 
the  sash  fitctory  by  steam  power,  but  by  water  power 
only. 

After  the  washing  away  of  said  dam,  said  James  Trisler 
sold  and  conveyed  to  the  defendant,  Wesley  Robbins,  the 
twenty-one  acres,  not  excepting  therefrom  the  property  he 
had  conveyed  as  aforesaid  to  plaintiff  And  the  said  Kobbins, 
thereafter,  in  like  manner,  sold  and  conveyed  the  whole  of 
said  land  to  the  defendant  James  Smith,  who  claims,  by  vir- 
tue of  said  deeds,  to  be  the  absolute  owner  of  said  property 
so  conveyed  to  plaintiff,  and  has,  without  right,  exercised 
acts  of  ownership  over  said  property  by  cultivating  said  land 
and  race  one  season,  and  by  plowing,  filling,  and  partially 
destroying  the  race,  to  plaintifi^s  damage  one  hundred  dol- 
lars. It  is  further  averred  that  said  conve3^ances  and  said 
acts  of  the  defendant  Smith  cast  a  cloud  upon  plaintiff's 
title  to  said  property.  Prayer  for  judgment  quieting  title, 
removing  cloud  therefrom,  for  possession,  etc. 

To  this  complaint  the  defendants  filed  a  joint  demurrer 
for  cause  that  it  did  not  state  facts,  etc.  The  demurrer  was 
overruled,  and  exception  taken. 

The  defendants  filed  a  joint  answer,  alleging  that  after  the 
conve3rance  to  plaintiff  by  James  Trisler,  as  alleged,  of  the 
privilege  of  a  race,  and  before  the  conveyance  by  James  to 
Robbins,  to  wit,  in  1857,  said  dam  was  entirely  washed 
away  and  destroyed,  and  has  never  been,  and  never  can  be, 
rebuilt  for  the  purpose  of  using  the  race,  as  it  was  at  the 
time  of  executing  said  deed  by  James  to  plaintiff,  or  for  any 
purpose  for  which  it  might  be  used  in  accordance  with  the 
terms  of  said  grant,  on  account  of  the  foundation,  which  is 
loose  and  washes ;  that  after  said  dam  had  washed  away, 
plaintiff  entirely  removed  all  abutments  belonging  thereto, 
and  all  that  remained  thereof  that  would  have  been  of 
value  or  service  in  rebuilding  same. 

James  understood  and  believed,  from  said  acts  and  con- 
duct of  said  Andrew,  that  said  Andrew  had  abandoned  all 
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right  or  claim  of  right  to  said  race,  and  that  he  did  not  in- 
tend to  use  the  same  again ;  defendants  chai^  that  he  did, 
in  fact,  abandon  the  same  and  all  right  thereto ;  that  so  be- 
lieving, said  James  built  fences  across  said  race,  and  made 
improvements  on  his  farm  with  reference  to  said  abandon* 
donment,  and,  in  1864,  relying  on  same,  sold  and  con- 
veyed to  said  Robbins,  who  knew  of  said  acts  of  abandon- 
ment, and  relied  thereon  in  purchasing  said  &rm,  by  war- 
ranty deed,  without  reservation  of  said  race,  or  any  right 
of  said  Andrew  thereto;  that  while  Robbins  was  in  pos- 
session, Robbins,  relying  on  said  acts  of  abandonment, 
built  fences  and  obstructions  across  said  race,  and  cultivated 
it  by  plowing  across  and  into  it,  and  partially  filling  it;  that 
after  said  Robbins  so  cultivated  said  farm  two  seasons,  he 
sold  and  conveyed  it  to  Smith,  who  also,  at  the  time  of  pur- 
chase, knew  of  said  acts  of  abandonment,  and  relied  on  the 
same,  and  continued  to  cultivate  and  fence  across  said  race; 
and  plaintiff,  during  all  the  time  since  the  destruction  of  said 
dam,  has  continued  to  reside  in  the  immediate  vicinity  of 
said  race,  and  had  full  knowledge  of  all  the  acts  and  con- 
veyances of  said  several  parties,  above  set  forth,  and  has  not, 
until  since  said  conveyance  to  Robbins,  at  all  objected 
thereto. 

They  further  say  that  plaintiff)  after  the  destruction  of  said 
dam,  abandoned  all  attempt  to  run  said  mill  by  water,  and 
procured  steam  machinery  therefor,  by  which  said  mill  has 
since  been  exclusively  propelled;  which  defendants  all  knew 
at  the  time  of  said  several  conveyances. 

Plaintiff  demurred  to  this  answer  for  insufficiency.  De» 
murrer  sustained,  and  defendants  excepted;  and  refusing  to 
answer  further,  complaint  is  taken  as  confessed;  and  judg- 
ment of  injunction,  quieting  title,  for  possession;  to  all  of 
which  rulings  defendants  excepted. 

Two  errors  are  assigned ;  first,  that  the  court  erred  in  over- 
ruling the  demurrer  to  the  complaint ;  and  second,  that  the 
court  erred  in  sustaining  the  demurrer  to  the  answer. 

Three  objections  are  urged  to  the  complaint.     The  first 
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and  principal  objection  is,  that  Andrew  Trisler's  deed  not 
having  been  recorded  for  more  than  ninety  days  after  its 
date,  the  record  was  not  notice  to  an/subsequent  purchaser, 
but  any  such  purchaser  took  the  same  title  and  the  same 
rights  with  it  that  he  would  have  taken  without  any  record 
at  all. 

The  appellants  rely  upon  sections  11  and  16  of  an  act 
concerning  real  property  and  the  alienation  thereof,  ap- 
proved May  6th,  1852.    These  sections  read  as  follows: 

"Sec.  II.  No  conveyance  of  any  real  estate  in  fee  sim- 
pie,  or  for  life,  or  of  any  future  estate,  and  no  lease  for  more 
than  three  years  from  the  making  thereof,  shall  be  valid  and 
effectual  against  any  person  other  than  the  grantor,  his  heirs 
and  devisees,  and  persons  having  notice  thereof  unless  it  is 
made  by  a  deed  recorded  within  the  time  and  in  the  manner 
provided  in  this  act."     i  G.  &  H.  259. 

"Sec.  16.  Every  conveyance  or  mortgage  of  lands,  or 
of  any  interest  therein,  and  every  lease  for  more  than  three 
years,  shall  be  recorded  in  the  recorder's  office  of  the  county 
where  such  lands  shall  be  situated ;  and  every  such  convey* 
ance  or  lease  not  so  recorded  within  ninety  days  from  the 
execution  thereof,  shall  be  fraudulent  and  void  as  against 
any  subsequent  purchaser  or  mortgagee  in  good  faith  and 
for  a  valuable  consideration."     i  G.  &  H.  260. 

The  precise  question  that  is  involved  in  the  case  under 
consideration  has  been  considered  and  decided  by  this  court 
in  the  case  of  Mem  v.  Ratlibone,  2 1  Ind.  454,  where,  afler 
quoting  the  above  sections  of  the  statute,  it  is  said :  "  The 
substance  of  this,  it  appears  to  us,  is  that  an  unrecorded 
deed  is  inoperative  as  against  a  subsequent  purchaser  in 
good  &ith,  etc.,  for  a  valuable  consideration  without  notice. 
What  are  our  registry  acts  for?  To  give  notice  of  existing 
titles  and  incumbrances.  If  the  construction  insisted  upon 
by  the  appellants  is  correct,  then  a  deed,  etc.,  should  not  go 
upon  the  records,  unless  placed  there  within  the  time  desig- 
nated by  the  statute.  For  it  could  be  no  notice  to  one  who 
should  purchase,  even  after  it  was  so  recorded.  This  construe- 
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tion  we  cannot  adopt;  we  think  a  roan  could  not  be  con- 
sidered as  standing  in  the  position  of  a  purchaser  in  good 
faith,  who  should  buy  and  take  title  in  view  of  a  recorded 
deed  of  an  already  outstanding  title ;  but  that  he  would  be 
buying  with  notice ;  that  is,  that  the  record  would  be  notice 
to  subsequent  purchasers.  We  are  not  now  considering  the 
effect  of  a  purchase  after  the  expiration  of  the  ninety  days  and 
before  the  deed  was  placed  upon  the  records;  but  of  one  made 
after  it  was  so  recorded.  And,  therefore,  the  whole  question 
is  whether  such  record  is  any  notice,  or  rather,  is  it  sufficient 
notice,  or  should  actual  notice  be  given,  of  said  outstanding 
title,  under  said  eleventh  section,  to  make  it  effectual  ?  We 
are  of  opinion  that  such  record  is  notice  to  purchasers  who 
may  take  title  after  the  same  is  made." 

While  the  above  construction  seems  to  be  in  conflict  with 
the  express  words  of  section  i6,  which  declares  that  a  deed, 
etc.,  which  shall  not  be  recorded  within  ninety  days  from  its 
execution,  shall  be  fraudulent  and  void  as  against  subsequent 
purchasers  and  mortgagees  in  good  faith  and  for  a  valuable 
consideration,  it  is  so  reasonable,  and  the  consequences 
would  be  so  disastrous  of  giving  the  statute  a  literal  con- 
struction, that  we  are  inclined  to  adhere  to  such  construction. 
Besides,  it  can  hardly  be  said  that  a  person  is  a  purchaser  in 
good  faith,  who  is  chargeable  with,  and  is  bound  to  take 
notice  of,  the  fact  that  there  is  a  deed  spread  upon  the 
records  to  another  person  for  the  lands  that  he  is  purchasing. 

The  deed  was  notice  from  the  time  when  it  was  recorded. 
This  view  is  sustained  by  elementary  writers  and  adjudged 
cases,  as  is  shown  in  3  Washb.  Real  Prop.  287,  and  the  cases 
there  cited. 

It  is  next  claimed  that  the  allegations  of  the  complaint 
show  that  James  Trisler  had  no  interest  in  the  controversy, 
and  was  an  improper  party ;  and  that  the  court,  therefore, 
erred  in  overruling  the  demurrer  as  to  him. 

In  answer  to  this  objection,  it  is  only  necessary  to  say, 
that  the  demurrer  being  a  joint  one,  the  court  was  bound 
either  to  sustain  or  overrule  it  as  to  all  of  the  defendants. 
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if  the  complaint  was  good  as  to  any  of  the  parties  demur- 
ring, there  was  no  error  in  overruling  it- 
It  is  also  maintained  by  the  appellants  that  the  facts  stated 
in  the  complaint  showed  that  the  plaintiff  below  had  aban- 
doned the  mill-dam  and  race,  and  that  for  this  reason  the 
demurrer  should  have  been  sustained  to  the  complaint  We 
do  not  think  so ;  but  if  we  thought  otherwise,  we  would 
still  be  of  the  opinion  that  the  demurrer  was  properly  over- 
ruled. The  plaintiff  not  only  sought  to  have  his  title  quieted 
to  the  easement,  but  to  that  portion  of  the  land  which  had 
been  conveyed  to  him  absolutely  and  in  fee  simple.  If  the 
complaint  was  good  for  one  purpose,  it  would  have  been 
error  to  sustain  a  demurrer  to  it  because  it  was  not  good  for 
another  purpose.  We  are  of  the  opinion  that  the  court 
committed  no  error  in  overruling  the  demurrer  to  the  com- 
plaint. 

The  next  error  assigned  calls  in  question  the  correctness 
of  the  ruling  of  the  court  in  sustaining  the  demurrer  to  the 
joint  answer  of  the  defendants  in  the  court  below.  The 
<:ounsel  for  appellants  have  argued,  with  much  ability,  that 
the  &cts  stated  in  the  answer  conclusively  show  that  the 
plaintiff  below  had  abandoned  the  easement,  and  that  he  was 
estopped  by  his  acts  from  asserting  any  claim  against  Rob- 
bins  and  Smith  to  the  use  of  the  mill-race. 

We  do  not  feel  called  upon,  in  the  condition  of  the  record, 
to  consider  and  decide  the  questions  discussed,  for  the 
reason  that  we  are  clearly  of  the  opinion  that  the  answer 
was  bad  for  another  reason,  and  that  the  judgment  must  be 
affirmed. 

It  is  alleged  in  the  complaint,  and  the  deed  which  was 
filed  with  and  made  a  part  thereof  sustains  the  allegation, 
that  James  Trisler  had  sold  and  conveyed  to  the  plaintiff  in 
fee  simple  one-half  of  an  acre  of  land  at  the  mill-dam,  and 
two  acres  of  land  which  are  described  by  metes  and  bounds, 
and  included  the  saw-mill  and  sash  factory  with  the  privi- 
leges of  a  mill-race  and  dam  and  crossing  the  farm  from  the 
mill  to  the  dam  for  the  purpose  of  repairs,  not  unnecessarily 
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damaging  the  fences  and  crops  in  making  the  repairs ;  and 
that  the  said  James  Trisler  had  subsequently  sold  and  con- 
veyed the  entire  tract  of  land,  including  the  two  acres  and 
a  half  which  had  been  conveyed  in  fee,  as  well  as  the  privi- 
lege of  the  mill-race  and  dam  and  crossing  the  bxm  for  the 
purpose  of  making  repairs,  to  the  appellant  Robbins,  without 
any  reservation  of  the  rights  of  the  plaintiff;  and  that  the 
said  Robbins  had,  in  like  manner,  sold  and  conveyed  the  said 
premises  to  the  appellant  Smith,  who  was  in  possession  and 
claimed  to  be.  the  absolute  owner  of  the  said  premises ;  and 
that  the  conveyances  from  the  said  James  Trisler  to  Robbins, 
and  from  Robbins  to  Smith,  and  the  claim  of  title  by  the 
said  Robbins  and  Smith,  had  cast  a  cloud  upon  his  title  which 
he  asked  to  have  removed  and  his  title  quieted. 

The  answer  of  the  defendants  purported,  on  its  fitce  and  by 
its  terms,  to  be  an  answer  to  the  entire  complaint,  but  it 
made  no  reference  to  the  land  which  had  been  conveyed  in 
fee,  and  only  attempted  to  answer  as  to  the  easement  which 
was  set  up  and  relied  upon  in  the  complaint 

We  do  not  deem  it  necessary  to  cite  authorities  to  estab- 
lish the  proposition,  that  an  answer  which  assumes  to  answer 
the  whole  complaint,  and  only  answers  V  part,  is  bad.  Con- 
ceding the  truth  of  every  fact  alleged  in  the  answer,  and  the 
conclusions  of  law  drawn  therefrom  by  the  appellants,  the 
plaintiff  below  was  entitled  to  have  the  cloud  removed  from 
his  title  to  the  land  which  had  been  conveyed  to  him  in  fee, 
and  his  title  quieted  thereto. 

We  are  of  the  opinion  that  the  court  committed  no  error 
in  sustaining  the  demurrer  to  the  answer. 

The  judgment  is  affirmed,  with  costs. 

R.  Hill  and  G.  W.  Richardson^  for  appellants. 

5.  Stansifer^  for  appellees. 
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ErWINB  V.  SOOTTBN. 

Appeal. — NUta  to  Co-partUs, — ^Where  one  only  of  two  defendants  in  an  ac- 
tion appeals  to  the  Supreme  Court  from  the  judgment  rendered  therein,  with- 
out giving  notice  of  the  appeal  to  his  co-defendant,  the  appeal  will  be  dis- 
missed. 

APPEAL  from  the  Wayne  Common  Pleas. 

PETTiTy  J. — ^This  suit  was  brought  on  a  promissory  note 
by  the  appellee  against  William  P.  Erwine,  Edwin  Erwine, 
and  William  Conner.  The  process  was  returned  served  on 
William  P.  Erwine  and  William  Conner,  but  Edwin  Erwine 
was  not  found,  which  was  noticed  on  the  record.  There 
was  a  trial  had  and  a  judgment  rendered  against  William 
P.  Erwine  and  William  Conner,  and  William  P.  Erwine  only 
prayed  and  took  an  appeal.  He  has  not  given  notice  to  his 
co-defendant  of  the  appeal,  and  the  appeal  must  be  dis- 
missed. 2  G.  &  H.  270;  Kirby  v.  Hdnus^  6  Ind.  33;  JCain 
V.  Gradon,  6  Blackf.  138;  and  IVlcikam  v.  Hess,  ante,  p.  183. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant, 
Erwine* 

W.  A.  Bickle,  for  appellants, 

y.  Ki^a»,  for  appellee. 


■■>■ 


Langsdale  et  al..  Trustees,  v.  Nicklaus. 

Qvn^^'Shrtet'Imprtfvenuni, — ZtVif.'— Although  the  Wf^k  under  a  contract  for 
the  improvement  of  a  street  in  a  city  be  completed,  yet  the  lien  therefor 
does  not  attach  to  the  property  adjoining  until  the  estimate  is  made. 

APPEAL  from  the  Marion  Circuit  Court 
WoRDEN,   C.  J. — ^This  was  an  action  by  the  appellee 
against  the  appellants  to  recover  the  purchase-money  for 
Vol.  XXXVIIL— 19 
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certain  real  estate  in  the  city  of  Indianapolis,  and  to  enforce 
a  vendor's  lien.     Finding  and  judgment  for  the  plaintiff. 

The  defendants  below,  who  appeal  to  this  court,  were  re- 
quired to  answer  under  oath  certain  interrogatories,  of  which 
they  complain;  but  as  the  answers  do  not  appear  to  have 
been  given  in  evidence,  we  do  not  see  that  they  could  have 
been  injured  thereby. 

The  only  other  question  in  the  cause  g^ows  out  of  the 
following  facts: 

1st.  On  the  25th  of  September,  1868,  the  plaintiff  sold 
and  conveyed  to  the  defendants,  by  warranty  deed,  the  real 
estate  in  question,  leaving  a  portion  of  the  purchase-money 
unpaid. 

2d.  On  the  15th  day  of  June,  1868,  a  contract  had  been 
let,  under  the  authority  of  the  city,  for  a  street  improvement 
along  the  side  of  the  property,  and  the  work  had  been  com- 
pleted at  the  time  of  the  sale  and  conveyance. 

3d.  The  estimate  for  the  improvement  was  made  and  ap- 

.proved  by  the  city  council  on  the  13th  of  October,  1868. 
4th.   The  defendants  have  been  compelled  to  pay  the 

.amount  assessed  against  the  property  to  save  it  from  sale, 

.and  they  seek  to  recoup  that  amount  against  the  purchase- 
money  unpaid.    This  claim  of  the  defendants  was  .disallowed 

'by  the  court  below. 

If  the  claim  should  have  been  allowed,  it  must  have  been 
upon  the  theory  that  there  was  a  breach  of  the  covenant,  in 
the  deed,  against  incumbrances;  and  the  question  arises, 
whether  the  assessment  for  the  street  improvement  was  an 
incumbrance  at  the  time  of  the  execution  of  the  deed.  The 
work  had  been  done  at  that  time,  but  no  estimate  had  been 
made  thereof,  and  consequently  there  was  no  means  of 
knowing,  by  record,  the  amount  for  which  the  property 
would  become  liable.  The  statute  provides  for  making  esti- 
mates, from  time  to  time,  for  work  done,  and  that  ''such 
estimate  shall  be  a  lien  upon  the  ground  upon  which  they 

.are  assessed,  to  the  same  extent  that  taxes  are  a  lien,  and 
shall  have  the  same  preferences  over  other  demands."     3 
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In<L  Stat  lOOy  sec.  70.  We  think  that  unless  the  lien  for 
the  improvement  had  attached  at  the  time  of  the  execution 
of  the  deed,  there  was  no  breach  of  the  covenants ;  and  it 
seems  to  be  clear  that  the  lien  did  not  and  could  not  attach 
until  the  estimate  was  made.  It  is  the  estimate  that  consti- 
tutes the  lien ;  and  until  the  estimate  was  made,  no  lien  by 
virtue  of  such  estimate  could  be  created.  For  analogous 
cases,  see  Green  v.  Green,  16  Ind.  253;  WaUo  v.  WalUrs,  17 
Ind.  534. 

We  are  of  opinion  that  no  error  was  committed  in  disal* 
lomng  the  claim. 

The  judgment  below  is  affirmed,  with  costs. 

y.  E.  McDonald,  %  M.  Butler^  and  E.  M.  McDonald,  for 
appeUants. 

y.  R.  Troxell  and  W.  R.  Manlove,  for  appellee. 


Wbst  v.  Asher. 

FSACTICE. — Partus, — y&int  and  Several  Contract, — ^Where  suit  was  instituted 
on  a  joint  and  several  promissory  note  against  A.  and  B.,  and  A.  appeared, 
and,  on  his  application,  the  cause  was  sent  to  another  coonty,  where  the  name 
oi  B.  was  struck  from  the  docket  by  order  of  the  court,  and  subsequently  the 
case  was  remanded  back  to  the  county  where  it  was  instituted,  and  process 
was  taken  out  against  B.,  and  at  the  next  term  of  court,  A.  was  defaulted  and 
judgment  rendered  against  him,  and,  on  motion,  the  cause  was  renewed  as  to 
B.  and  continued,  and  at  the  subsequent  term  B.  appeared  and  moved  to  set 
aside  the  renewal  as  to  him,  which  motion  was  overruled,  and  subsequently  a 
default  was  entered  against  B.  and  judgment  against  him  rendered  thereon; 

Held,  that  there  was  no  error  in  the  proceedings  against  B. 

APPEAL  from  the  Hendricks  Common  Pleas. 

Downey,  J. — ^Asher  sued  Hamrick  and  West  on  a  joint 
and  several  promissory  note.  On  the  i8th  day  of  January, 
1870,  Hamrick  appeared  and  was  ruled  to  plead.  On  the 
20th  day  of  January,  in  the  same  year,  he  jfiled  his  answer. 
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and  the  plaintiff  was  ruled  to  reply.  On  the  2ist  day  of 
the  same  month,  the  plaintiff  filed  his  reply.  On  the  28th 
day  of  the  same  January,  the  plaintiff  caused  a  summons  to 
be  issued  against  West,  returnable  at  the  next  terrn^  which 
was  served  by  the  sheriff  on  West  on  the  same  day;  and 
on  this  day,  on  the  application  of  Hamrick  alone,  the  venue 
in  the  cause  was  changed  to  the  Putnam  Common  Fleaa 
After  one  continuance  of  the  cause  in  that  court,  on  the 
27th  day  of  June,  1 870,  in  term,  the  plaintiff  moved  the 
court  for  a  default  against  West,  which  was  refused.  He 
then  moved  to  have  the  cause  continued  as  to  West,  which 
was  also  refused.  The  court  then  ordered  that  the  name  of 
West  be  stricken  from  the  docket,  as  the  clerk's  entry  states. 
It  was  then  ordered,  by  agreement,  that  the  cause  be  re- 
manded to  the  Hendricks  Common  Fleas. 

On  the  29th  of  July,  1 870,  a  transcript  and  the  papers  in  the 
cause  were  filed  in  the  ofHce  of  the  clerk  of  the  Hendricks 
Common  Pleas.  On  the  9th  day  of  September,  1870,  a  new 
summons  was  issued  by  the  clerk  of  the  Hendricks  Common 
Pleas,  at  the  instance  of  the  plaintiff,  against  West,  who  was 
stated  to  be  impleaded  with  Hamrick,  to  appear  on  the  second 
day  of  the  next  term  to  answer  to  the  complaint  of  Asher; 
and  this  summons  was  served  on  West,  by  copy,  on  the  17th 
of  September,  1870.  At  the  next  term  of  the  Hendricks 
Common  Pleas,  on  the  15  th  day  of  October,  1870,  Hamrick 
made  default,  and  judgment  was  rendered  against  him  for 
the  amount  of  the  note.  The  plaintiff  then  moved  the  court 
to  reinstate  the  case  against  West;  and,  on  motion,  the  cause, 
as  to  West,  was  continued  until  the  next  term  for  notice. 
At  the  next  term,  on  the  i6th  of  January,  1871,  West  ap- 
peared and  made  his  objection  to  the  case  being  reinstated 
as  to  him,  but  his  objection  was  overruled,  and  the  case 
placed  on  the  docket  West  took  his  exception,  and  was 
ruled  to  answer  on  the  next  day.  On  that  day,  having 
failed  to  answer,  he  was  defaulted,  and  final  judgment  ren- 
dered against  him  fbr  the  amount  due  on  the  note. 

Counsel  for  appellant  have  assigned  for  error  the  action 


NOVEMBER  TEj^M,  1871.  293 

West  V.  Asher. 

of  the  court  in  ordering  the  case  to  be  docketed  against 
West,  and  in  rendering  judgment  against  him. 

They  insist  that  the  cause  was  dismissed,  as  to  West, 
while  it  was  in  the  common  pleas  of  Putnam  county.  It 
seems  to  us  that  this  is  a  mistake.  The  record  does  not 
show  a  dismissal  of  the  case,  but  only  shows  that  the  name 
of  West  was  by  that  court  ordered  to  be  stricken  from  the 
docket  of  the  court  There  is,  we  think,  a  material  differ- 
ence in  the  two  things.  Assuming  that,  when  the  change 
of  venue  was  ordered,  on  the  application  of  Hamrick,  the 
case,  as  to  West,  was  also  transferred  to  the  common  pleas 
of  Putnam  county,  if  the  cause  was  notthere  dismissed  as  to 
West,  he  was  yet  a  party  to  the  suit,  and  in  court  when  the 
case  got  back  to  the  Hendricks  Common  Pleas,  and  no 
further  notice  to  him  was  necessary. 

But  suppose  the  case  was  dismissed  in  the  Putnam  Com- 
mon Pleas,  as  to  West,  as  contended  by  his  counsel,  what 
objection  was  there  to  a  renewal  of  the  case  against  him, 
after  its  return  to  the  Hendricks  Common  Pleas,  by  the  issue 
and  service  of  a  new  summons  ag^nst  him,  requiring  him  to 
appear  and  answer  the  complaint  with  Hamrick?  We  can 
see  none.  It  would  be,  in  effect,  a  renewal  of  the  action 
against  him. 

There  was  no  objection,  nor  could  there  be  any,  to  the 
rendition  of  separate  judgments  against  the  defendants.  It 
is  expressly  authorized  by  the  code,  ''in  a  suit  against  sev- 
eral defendants,  the  court  may,  in  its  discretion,  render  judg- 
ment against  one  or  more  of  them,  leaving  the  action  to 
proceed  against  the  others,  whenever  a  several  judgment  is 
proper."    2  G.  &  H.  218,  section  36^ 

The  judgment  is  affirmed,  with  ten  per  cent  damages  and 
costs.* 

C.  C.  Nave  and Nave^  for  appellant 

y.  V,  Hadley  and  jF.  5.  Ogden,  for  appellee. 

^Petition  for  a  idtearing  overr|ledL 
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OsBORN  V.  The  Indianapolis  and  St.  Louis  R.  R  Co. 

APPEAL  from  the  Hendricks  Circuit  Court. 

BusKiRK,  J. — ^This  case  is,  in  all  respects,  similar  to,  and 
involves  precisely  the  same  questions  discussed  and  decided 
in  Straughan  v.  The  Indianapolis  and  St  Louis  Railroad 
Company^  antCy  p.  185.  Upon  the  authority  of  that  case, 
this  is  affirmed,  with  costs  and  five  per  cent,  damages. 

W.  A.  McKenzie,  for  appellant. 

Z.  Ritkr  and  M.  A.  Osbom,  for  appellee. 
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The  Pittsburgh,  Fort  Wayne,  and  Chicago  Railway  Com- 
pany V.  Ruby. 

Practice. — Special  Verdict.^Draft  hy  CounseL^W.  is  the  <Iuty  of  the  court, 
whenever  a  special  Terdict  is  demanded,  to  give  eac£r  of'  the  parties  the  privi- 
lege and  time  xeqnired  to  prepare,  with  care,  the"  draft  of  a  special  verdict 
If  either  of  the  parties  should  refuse  to  avail  himself  ef  this  right,  he  cannok 
complain  of  undue  advantage  gained  by  the  other  party  in  thus  pitesenting 
his  views  of  the  evidence  to  the  jury. 

Railroad. — Injury  to  Employee.-^Cfrdtnary  Care, — ^Where  an  employee  of 
a  railroad  company  is  injured  in  running  a  train,  and  such  injury  is  caused  by 
the  negligence  of  his  co-employee,  the  company  is  only  responsible  for  ordi- 
nary care. 

Evidence. — Negligence, — Specific  Acls,^-¥or  the  purpose  of  showing  that  the 
officers  of  a  railroad  corporation  did  not  exercise  due  care,  prudence,  and 
caution  in  the  emplojrment  of,  or  in  retaining  in  service,  careful,  prudent,  ancl 
skilful  persons  to  manage  and  operate  its  road,  and  for  the  purpose  of  charg- 
ing such  corporation  with  notice  of  the  incompetency  of  its  employees,  spe- 
cific acts  of  negligence  or  unskilfulness  of  such  employees  may  be  proved,  and 
it  may  be  proved  that  such  acts  were  known  to  such  officers  prior  to  the  em- 
ployment of  such  persons,  or  that  such  employees  were  retained  in  such  ser- 
vice after  notice  of  such^acts. 

Principal  and  Agent. — Notice  to  Corporation. — Notice  to  an  agent  of  a  cor- 
poration relating  to  any  matter  of  which  he  has  the  management  and  control^ 
is  notice  to  the  coiporation.* 

Practice. — Petition  for  Rehearing, — Questions  presented  Cor  the  first  time  qd  a. 
petition  for  a  rehearing  will  not  be  considered  by  this  court. 

APPEAL  from  the  Allen  Circuit  Court 
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BusKiRK,  J. — ^This  was  a  suit  against  the  railway  company 
for  an  injury  which  is  alleged  to  have  occurred  by  the  negli- 
gence of  a  co-employee.  The  plaintiff  was  a  brakeman  on 
an  express  train,  and  was  injured  while  in  the  discharge  of 
his  duty,  by  a  collision  between  the  express  ancf  a  freight 
train  which  was  standing  on  a  side  track,  waiting  for  the 
express  train  to  pass.  The  switch  had  been  left  open,  as 
was  alleged,  by  the  carelessness  of  David  Kiser,the  conduct- 
or of  the  freight  train.  It  is  alleged  in  the  complaint  that 
David  Riser  and  all  the  employees  on  the  freight  train  were 
negligent,  unskilful,  and  incompetent;  and  that  the  defend- 
ant negligentiy  employed  them,  and  had  retained  the  said 
Kiser  in  her  employment  after  she  had  received  notice  that 
he  was  negligent,  unskilful,  incompetent,  and  reckless  in  the 
discharge  of  his  duties  as  such  conductor. 

As  there  is  no  question  raised  as  to  the  sufficiency  of  the 
pleadings,  we  do  not  deem  it  necessary  to  make  any  fuller 
statement  of  the  issues  than  is  above  given. 

The  case  was  tried  by  a  jury.  The  court,  upon  the  de- 
mand of  the  defendant  below,  required  the  jury  to  find  a 
special  verdict.  Inasmuch  as  the  errors  assigned  relate  to 
the  special  verdict  and  the  refusal  of  the  court  to  award  a 
venire  de  novo  and  to  grant  a  new  trial,  we  deem  it  necessary 
to  a  proper  understanding  of  the  questions  raised,  to  repro- 
duce the  special  verdict,  and  the  motions,  including  the  rea- 
sons assigned  for  a  venire  de  novo  and  a  new  trial.  The 
.special  verdict  and  motions  are  as  follows : 

*' We,  the  jury,  having  been  required  to  find  a  special  ver- 
dict in  said  cause,  do  find  the  facts  in  said  cause  to  be  as  fol- 
lows: I.  The  defendant  is  a  railroad  corporation,  owning 
and  operating  a  railroad  extending  from  the  city  of  Pitts- 
burgh, State  of  Pennsylvania,  to  the  city  of  Chicago,  in  the 
State  of  Illinois,  and  running  through  Allen  county,  in  the 
State  of  Indiana,  carrying  both  freight  and  passengers,  and 
was  operating  said  road  on  the  15th  day  of  October,  1865, 
and  for  several  years  prior  thereto;  that  on  said  15th  day 
of  October,  1865,  the  plaintiff  was  in  the  employ  of  said 
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company  as  fireman  upon  one  of  their  locomotive  engines, 
attached  to,  and  drawing  a  passenger  train  over  and  upon 
the  line  of  said  road. 

''  2.  That  on  said  day  the  plaintifi^  as  such  fireman,  was  in 
the  discharge  of  his  duty,  on  a  passenger  train,  running  east 
along  and  upon  the  track  of  said  road;  and  that  when  said 
passenger  train  had  nearly  reached  the  station  at  Areola,  in 
said  county,  a  freight  train  was  standing  upon  the  side  track 
at  said  station,  and  it  having  been  necessaiy  to  procure  wood 
and  water  for  the  locomotive  engine  attached  to  said  freight 
train,  and  the  wood  and  water  being  near  the  main  track, 
the  said  engine  and  tender  attached  to  said  freight  train 
were  run  out  of  the  west  end  of  the  side  track,  through  the 
west  switch,  and  backed  down  east  on  the  main  track,  to 
said  wood  and  water  station,  and  having  procured  said  wood 
and  water,  moved  forward  on  the  main  track  to  said  switch, 
and  then  backed  down  again  on  said  side  track,  and  was 
again  coupled  to  said  freight  train ;  but  that  after  said  engine 
and  tender  were  so  backed  down  said  side  track,  said  switch 
was  carelessly  and  negligently  left  open,  and  in  such  a  con* 
dition  as  to  connect  the  said  side  track  with  the  main  track 
west  of  said  switch,  and  to  throw  the  train  upon  which  the 
plaintiff  was  performing  his  duty  as  fireman  aforesaid,  upon 
the  side  track,  upon  which  stood  the  freight  train,  as  afore- 
said ;  that  when  said  passenger  train  had  come  within  about 
three-fourths  of  a  mile  of  said  station,  the  said  passenger 
train  was  checked  up  by  the  application  of  the  brakes,  as 
was  usual  when  approaching  a  station ;  and  thereupon  the 
employees  of  said  company  at  said  station  at  Areola  sig- 
nalled said  passenger  train  to  come  on,  that  all  was  right. 
And  thereupon  said  train,  in  obedience  to  said  signal,  ad- 
vanced, and  when  it  reached  the  switch,  was  running  at  the 
rate  of  about  twenty-five  miles  per  hour;  and  in  consequence 
of  the  situation,  as  aforesaid,  of  said  switch,  said  passen- 
ger train  ran  upon  said  side  track  and  collided  with  said 
freight  train;  that  when  said  engine,  attached  to  said  pas» 
senger  train,  had  passed  said  switch  and  entered  upon  said 
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side  tracky  and  when  the  collision  was  inevitable,  and  the 
engineer  controlling  said  engine  had  jumped  from  the  same, 
then  the  plaintiff  jumped  from  said  eng^ine^  and  was  greatly 
injured  thereby  in  and  about  his  head,  chest,  and  back,  his 
head  being  severely  cut,  and  three  of  his  ribs  being  broken, 
and  one  of  the  bones  of  his  foot  being  broken;  by  means  of 
which  injuries  his  general  health  was  permanently  impaired 
and  he  rendered  incapable  of  performing  any  labor  since  then ; 
that  the  plaintiff,  in  thus  jumping  from  said  engine,  exercised 
due  care  and  prudence,  and  to  have  remained  longer  upon  the 
engine  would  have  been  more  perilous  than  to  have  jumped 
therefrom;  that  the  injuries  so  received  by  plaintiff  took 
place  without  any  fkult  or  negligence  on  his  part ;  and  that  the 
collision  aforesaid  took  place  without  any  fault  or  negligence 
on  the  part  of  any  of  the  persons  operating  the  train  upon 
which  the  plaintiff  was  employed ;  that  said  collision  took 
place  about  eleven  o'clock  of  the  night  of  said  day. 

''3.  That  said  collision  was  of  such  force  and  violence  as 
to  force  the  tender,  attached  to  the  engine  of  the  passenger 
train,  through  the  express  car  immediately  in  the  rear 
thereof,  and  then  to  throw  said  express  car  forward  through 
the  cab  of  said  engine  (the  cab  being  the  place  on  the  engine 
where  the  engineer  and  fireman  stand),  breaking  and  dis- 
placing said  cab,  and  jamming  the  end  of  the  said  car  up 
against  the  head  of  the  boiler. 

^4.  That  one  David  Kiser  was  the  conductor  of  said 
freight  train  at  the  time  of  said  collision,  and  that  he  had 
been  in  the  employment  as  a  conductor  for  a  year  or  more 
prior  to  said  collision ;  that  it  was  his  duty  as  such  conductor 
to  have  seen  that  the  switch  aforesaid,  after  the  engine 
attached  to  his  train  had  used  it,  by  passing  through  it  and 
back  for  the  purpose  of  procuring  wood  and  water,  was 
properly  adjusted,  so  as  to  keep  the  approaching  train,  upon 
which  the  plaintiff  was  employed,  upon  the  main  track;  and 
that  it  was  by  fais  gross  negligence,  carelessness,  and  want 
of  attention,  that  the  switch  was  left  thus  unadjusted,  thereby 
causing  the  collision  aforesaid. 
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"5.  That  at  the  time  of  the  collision  aforesaid,  the  follow- 
ing rule,  specifying  the  duties  of  conductors  with  refer- 
ence to  switches,  was  in  force:  '  Conductors  of  trains  shall 
attend  to  the  shifting  and  replacing  switches  used  by  their 
engines,  or  trains,  at  stations  and  turnouts ;  and  they  will  be 
held  responsible  for  the  proper  adjustment  of  the  switches, 
which  may  have  been  used  by  them  or  their  trains.' 

^'6.  That  about  a  year  ago,  before  the  collision  aforesaid, 
and  while  the  said  David  Kiser  was  in  the  employment  of 
the  defendant  as  a  conductor  of  affreight  train  on  said  road, 
he  carelessly  and  negligently  left  a  switch  open  at  a  station 
called  Valparaiso,  on  said  road,  which  it  was  his  duty  as 
such  conductor  to  have  closed,  and  that  in  consequence 
thereof  an  accommodation  train  passing  along  said  road  was 
thrown  off  of  the  main  track  upon  the  side  track,  and  nearly 
collided  with  the  train  t>f  said  Kiser  on  the  side  track,  but 
no  actual  collision  took  place. 

"  7.  That  the  master  of  transportation  on  that  division  of 
the  road  between  Fort  Wayne  and  Chio^o,  embracing  said 
Valparaiso,  was  on  board  said  accommodation  train,  and  had 
knowledge  of  said  circumstance. 

"8.  And  that  said  master  of  transportation,  by  virtue  of 
his  said  office,  had  direct  charge  and  supervision  of  all  con- 
ductors and  brakemen  operating  on  all  freight  trains  running 
between  Chicago,  Illinois,  and  Fort  Wajme,  Indiana;  that  at 
Valparaiso,  the  depot  had  a  yard-master,  whose  business  it 
was  to  attend  to  the  adjustment  of  switches;  but  it  was  usual 
and  customary  at  said  station  for  the  conductors  of  the  trains 
using  said  switches  to  properly  adjust  them,  and  it  was  their 
imperative  duty  to  see  that  it  was  done. 

"g.  That  afterward,  in  the  fall  of  1865,  but  the  precise 
time  the  jury  are  not  able,  from  the  evidence,  to  determine, 
the  said  Kiser,  being  in  the  employment  as  a  conductor 
of  a  freight  train,  received  a  telegram  from  the  super- 
intendent of  the  road,  while  at  Pierceton,  a  station  on 
the  line  of  said  railroad,  directing  him  to  run  to  Kos- 
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ciusko,  a  station  about  three  miles  distant  due  west,  and 
then  wait  for  a  train  passing  east;  that  the  telegram  was  re- 
ceived in  the  day  time,  and  that  it  was  his  duty  to  read  the 
same  and  then  pass  it  to  the  engineer;  that  he  did  read  said 
telegram  and  did  then  hand  the  same  to  the  engineer ;  that 
when  his  train  approached  Kosciusko,  the  station  at  which 
he  was  to  stop  and  wait  for  the  train  passing  east,  the  engi- 
neer whistled  down  brakes,  but  the  said  Kiser,  as  such  con- 
ductor, signalled  the  engineer  to  go  ahead,  whereupon  the 
train  ivent  on  and  passed  Kosciusko  about  half  or  three- 
quarters  of  a  mile.  After  passing  Kosciusko,  the  conductor, 
Kiser,  went  forward  to  the  engineer,  re-read  the  orders,  and 
then  the  train  was  backed  up  to  Kosciusko. 

''  10.  That  in  failing  to  read  and  understand  said  order,  he 
was  guilty  of  negligence,  and  in  signalling  the  engineer  to 
go  on  when  he  had  ordered  down  brakes,  he  was  guilty  of 
gross  negligence;  and  after  the  collision  at  Areola,  the  said 
Kiser  continued  in  the  employment  of  the  defendant  as  a 
conductor;  that  the  said  Kiser  was  a  careless  and  unfit  per- 
son for  the  position  of  a  conductor  on  the  railroad;  that  the 
defendant,  by  the  exercise  of  ordinary  care,  could  have  ascer- 
tained his  unfitness  for  said  position  before  the  collision  at 
Areola,  as  aforesaid. 

'Mi.  And  from  the  facts  and  circumstances,  it  is  to  be  in- 
ferred that  the  defendant  had  knowledge  of  his  unfitness  for 
said  position,  and  therefore,  we  find  that  the  defendant  had 
such  knowledge  before  said  collision^ 

"12.  We  further  find  that  the  defendant  was  guilty  of 
negligence  and  want  of  proper  care  in  retaining  said  Kiser 
in  their  employment  as  a  conductor,  up  to  the  time  of  the 
collision,  as  aforesaid. 

"  13.  We  further  find  that  from  the  negligence  of  the  de- 
fendant in  retaining  said  Kiser  in  their  emplo3mient  as  such 
conductor,  the  collision  aforesaid  happened,  whereby  the 
plaintiff  was  injured  as  aforesaid,  without  any  fault  or  negli- 
gence on  the  part  of  the  plaintiff. 

'*  14.  We  further  find  that  at  the  time  said  Kiser  received 


Soo  SUPREME  COURT  OF  INDIANA. 

The  FitUbuigh,  Ft.  WftynCyand  Chioigo  Railway  Company  v.  Ruby. 

said  telegraph  order  at  Pierceton,  from  the  superintendent, 
a  rule  was  in  force  as  follows:  *The  engine  man  of  a  loco- 
motive is  under  the  orders  of  the  conductor  of  the  train, 
so  far  as  relates  to  the  starting,  stoppings  and  speed  of  the 
train,  shifting  cars,  etc.,  but  the  conductor  has  no  authority 
to  direct  the  engine  man  to  leave  in  advance  of  his  schedule 
time,  nor  will  the  engine  man  be  excusable  in  obeying  an 
order  from  the  conductor  that  may  endanger  the  safety  of 
the  train,  or  require  a  violation  of  this  rule.' 

^'15.  If,  upon  these  facts,  the  law  is  with  the  plaintifl)  then 
we  find  for  the  plaintiff,  and  assess  his  damages  at  three 
thousand  dollars.  O.  Link,  Foreman. 

"And  if  the  law  is  with  the  defendant,  then  we  find  for  the 
defendant.  O.  Link,  Foreman." 

And  afterward,  to  wit,  on  the  8th  day  of  March,  1869, 
the  same  being  the  13th  judicial  day  of  the  term  of  court 
last  mentioned,  the  following  further  proceedings  were  had 
by  said  court  in  the  above  entitled  cause,  to  wit: 

"  Come  the  parties,  and  said  defendant  moves  the  court 
for  a  venire  de  novo  in  these  words : 

"Arthur  Ruby  v.  Pittsburgh,  Fort  Wayne,  and  Chicago 
Railway  Company.  The  said  defendant  moves  the  court 
to  set  aside  the  verdict  in.  this  case,  and  grant  a  writ  of 
venire  de  navo^  upon  the  following  grounds,  viz. : 

"  I.  That  said  verdict  does  not  find  fects  only,  but,  on  the 
contrary,  the  jury,  on  the  question  of  defendant's  negligence, 
instead  of  finding  and  returning  the  facts  from  which  the 
conclusions  of  law,  as  to  negligence,  should  be  drawn  by  the 
court,  find  negligence  as  a  fiict,  as  a  conclusion  of  mixed 
fact  and  law. 

"2.  For  that  the  verdict  does  not  purport  to  contain  all 
the  material  facts  given  in  evidence  on  the  trial. 

'^3.  For  that  the  said  verdict  do^s  not  ^how  that  other 
facts  were  not  proved  on  the  trial,  except  those  stated  in  the 
verdict  and  not  returned  in  it,  and  is  essentially  a  general 
verdict,  instead  of  being  special,  in  accordance  with  the  or- 
der of  the  court 
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''4.  For  that  the  verdict  does  not  state  the  facts  upon 
which  the  jury  find  that  the  defendant  was  guilty  of  negli- 
gence in  the  emplojmient  of,  or  the  retention  of  said  Kiser 
in  her  employment^  after  knowledge  on  her  part  that  he  was 
careless  and  negligent  in  his  character  as  conductor. 

^*  5.  For  that  the  said  rerdict  does  not  find  or  contain  the 
facts  upon  which  die  jury  condude  that  the  said  Kiser  was 
careless  and  negligent  in  his  character  as  conductor,  and 
that  the  defendant  mighty  by  the  ordinary  exercise  of  dili- 
gence, have  known  or  ascertained  the  same. 

6.  That  said  verdict  finds  that  said  plaintiff  was  injured 
by  jumping  from  the  engine,  and  not  by  collision  of  the 
£wo  engines;  which  is  not  within  any  issue  raised  on  the 
plea  to  the  complaint. 

''  7.  For  that  said  verdict  finds  that  Kiser,  the  conductor 
of  the  freight  train,  through  his  'gross  carelessness,  negli- 
gence, and  want  of  attention,'  left  the  switch  open  and  un- 
adjusted at  Areola  Station ;  but  said  verdict  does  not  find 
or  contain  the  facts  constituting  such  gross  negligence,  etc. 

*'  8.  For  that  the  jury,  by  die  said  verdict,  without  finding 
the  &cts  from  which  they  result,  or  that  authorize  the  same, 
have  found  *that  the  said  Kiser  was  a  careless  and  unfit 
person  for  the  position  of  a  conductor  on  the  railroad ;  that 
the  defendant,  by  the  exercise  of  ordinary  care  and  diligence, 
could  have  ascertained  his  unfitness  for  said  position  before 
the  collision  at  Areola ;  and  from  the  facts  and  circumstances, 
it  is  to  be  inferred  that  the  defendant  had  knowledge  of 
his  unfitness  for  said  position;  and,  therefore,  we  find  that  de* 
fendant  had  such  knowledge  before  said  collision.  We  fur- 
ther find  that  tiie  defendant  was  guilty  of  negligence  and 
want  of  proper  care  in  retaining  said  Kiser  in  their  em- 
ployment as  a  conductor  up  to  the  time  of  the  collision. 
We  further  find  that  from  the  negligence  of  the  defendant 
in  retaining  said  Kiser  in  their  employment  as  such  conduct- 
or, the  collision  aforesaid  happened,  whereby  the  plaintiff 
was  injured.' 

"  9.  For  that  the  said  verdict  contains  a  recital  of  the  evi- 
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dence  of  facts  and  conclusions  of  law  thereon,  but  not  the 
facts  themselves,  from  which  such  conclusions  result 

''  lo.  For  that  the  said  verdict  does  not  purport  to  em- 
brace a  finding  upon  all  the  issues  in  the  cause,  as  required 
by  the  court 

''II.  For  that  the  said  verdict  does  not  find  that  the 
plaintiff  did  not  know  of  the  alleged  carelessness  of  said  de- 
fendant 

"  12.  For  that  the  jury  does  not  find,  by  said  verdict,  that 
the  said  plaintiff  did  not  know,  and  had  not  notice,  that  the 
said  Kiser  was  careless  and  negligent,  as  alleged  by  plaintifil 

"13.  Because  the  said  verdict  was  drafted  by  the  plaintifTs 
attorney,  and  submitted  to  the  jury,  and  the  same  returned 
by  the  jury  in  precisely  the  same  terms  as  drawn  by  the 
plaintiff's  attorney,  over  defendant's  objection." 

And  afterward,  to  wit,  on  the  13th  day  of  March,  1869, 
the  same  being  the  i8th  judicial  day  of  the  said  last  men- 
tioned term  of  said  court,  the  following  proceedings  were 
had  by  said  court  in  the  above  entitled  cause,  to  wit: 

"Come  the  parties,  and  the  motion  for  a  venire  de  novo 
heretofore  made  in  this  behalf  is,  by  the  court,  after  argu- 
ment of  counsel,  overruled,  to  which  ruling  of  the  court 
said  defendant  excepts,  and  thereupon  moves  the  court  for 
a  new  trial  on  written  reasons  filed,  in  these  words: 

"  Arthur  Ruby  v.  Pittsburgh,  Ft  Wayne  and  Chicago  Rail- 
way Company.  Court  of  Common  Pleas,  February  term,  1 869. 
The  defendant  moves  the  court  to  grant  a  new  trial  in  this 
cause,  for  the  following  reasons,  viz. : 

"  I.  Because  the  damages  are  excessive. 

"  2.  Because  the  verdict  is  not  sustained  by  sufficient  evi- 
dence. 

"  3.  Because  the  verdict  is  contrary  to  law. 

''4.  Because  the  court  erred  in  permitting  the  following 
questions  of  the  plaintiff)  and  the  answers  thereto  of  the 
witness  Owen  Slater,  to  be  offered  and  read  in  evidence,  on 
the  trial  of  said  cause,  over  and  against  the  objections  there- 


NOVEMBER  TERM,  1871.  303 

The  Httsbuigli,  Ft.  Wayne,  and  Chicago  Railway  Company  v.  Ruby. 

to,  and  the  exception  of  the  defendant  taken  at  the  time,  to 
Wit : 

'*  'Ques.  I.  State  what,  if  an3rthing,  you  know  regarding 
any  act  or  acts  of  negligence  on  the  part  of  said  Kiser,  while 
in  the  capacity  of  conductor  on  the  road  of  said  company? 
Ans.  I  know  of  one;  it  was  in  the  fall  of  1865 ;  I  was  at 
that  time  in  the  employ  of  said  company  as  an  engineer ;  I 
was  pulling  Riser's  train ;  we  were  behind  time,  running  by 
telegraph  orders;  at  Pierceton  we  received  orders  against 
'  trains  sixteen  and  fourteen ;  we  were  to  go  to  Kosciusko 
for  train  sixteen  and  to  Warsaw  for  train  fourteen ;  he  read 
both  orders  to  go  to  Warsaw;  when  we  came  to  Kosciusko 
he  failed  to  stop  me  till  I  had  run  between  a  half  and  three- 
quarters  of  a  mile  past  the  station. 

**  'Ques.  4.  State  what,  if  anything,  Kiser  did  or  said. 
Ans.  He  motioned  me  to  go  ahead  when  I  whistled  down 
brakes. 

'*  'Ques.  5.  State  whether  or  not  Kiser  came  forward. 
Ans.  He  came  forward  and  asked  me  if  I  was  n't  going  to 
Warsaw  for  train  sixteen ;  I  told  him  the  order  was  to  go 
to  Kosciusko ;  he  said  if  it  did,  he  was  mistaken ;  he  re-read 
the  order. 

"  '  Ques.  6.  How  far  were  you  past  the  station  ?  Ans. 
We  were  between  one-half  and  three-quarter  miles  beyond 
the  station  when  we  stopped. 

"  'Ques.  7.  Was  it  not  his  place  to  understand  the  order 
before  telling  you  to  go  ahead  ?    Ans.     It  was.* 

"The  defendant  objected  to  the  foregoing  evidence  at  the 
time  it  was  offered,  because  it  was  irrelevant,  leading,  and 
because  it  sought  to  show  that  Kiser  was  careless  and  neg- 
ligent in  his  general  character  as  conductor  by  proof  of  a 
specific  act  of  alleged  negligence,  and  because  it  does  not 
appear  that  said  act  occurred  before  the  accident  to  plaintiff; 
but  the  court  overruled  the  defendant's  objection,  and  ad- 
mitted the  evidence,  to  which  the  defendant  at  the  time 
excepted* 

"  5.  Because  the  court  permitted  the  witnesses  Roelle  and 
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Strong,  on  behalf  of  the  plaintif!^  over  the  objection  and  ex- 
ception of  the  defendant  made  at  the  proper  times,  to  testify* 
to  an  act  of  alleged  negligence  on  the  part  of  David  Kiser. 
while  acting  as  conductor  of  a  train  of  cars  of  defendant,  in 
omitting  to  close  a  switch  at  Valparaiso  station,  on  said  rail- 
way, some  time  in  the  fall  of  1865,  after  his  (Riser's)  train 
had  run  through  it  on  the  side-track,  and  that  a  passenger 
train  of  cars  a  short  time  afterward  ran  in  through  the  same 
switch  on  the  side-track,  in  the  rear  of  said  Riser's  train ; 
which  said  evidence,  at  the  times  it  was  ofiered,  was  objected 
to,  because  it  sought  to  charge  said  Kiser  with  being  careless 
and  negligent  in  his  general  character  as  conductor,  by  proof 
of  a  single  and  specific  act  of  alleged  negligence,  and  is,  and 
was,  irrelevant  and  incompetent  and  does  not  support  the 
issue,  and  because  it  does  not  appear  when  said  act  occurred, 
whether  before  the  accident  or  not ;  but  the  court  overruled 
the  objection  and  let  the  evidence  go  to  the  jury,  to  which 
defendant  excepted  at  the  time." 

The  first  error  assigned  is  upon  the  action  of  the  court  in 
overruling  the  motion  of  the  appellant  for  a  venire  de  novo.  In 
support  of  this  motion,  the  appellant  assigned  thirteen  reasons. 
The  first,  fourth,  fifth,  seventh,  eighth,  and  ninth  are,  in  sub- 
stance, the  same.  It  is  stated  in  all  of  them  that  the  jury  fiiiled 
to  find  the  facts ;  in  some  of  them  it  \s  alleged  that  the  jury 
merely  found  conclusions ;  and  in  others  it  is  averred  that  the 
special  verdict  only  contained  a  recital  of  the  evidence  and  the 
conclusions  of  law.  To  sustain  this  assignment  of  error 
but  three  points  are  relied  upon  and  argued  in  this  court: 

I.  That  the  verdict  finds  no  facts  from  which  it  appears  that 
the  defendant  was  guilty  of  negligence  in  employing  or  in 
retaining  in  her  emplo3mient  David  Kiser,  the  conductor,  upon 
whose  negligence  this  action  is  based  The  special  verdict 
contains  fifteen  clauses  or  specifications.  The  first,  second, 
third,  fourth,  fifth,  s«th,  seventh,  eighth,  ninth,  and  four- 
teenth find  special  facts.  The  special  fiicts  found  by  the 
jury  are  copied  into  this  opinion,  and  this  renders  it  unnec- 
essary that  we  should  again  state  them.    The  tenth  finds. 
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from  the  facts  found,  that  David  Kiser  had  been  guilty  of 
gross  negligence.  The  eleventh  finds  that  the  defendant 
had  knowledge  of  such  gross  negligence  prior  to  the  colli- 
sion complained  of  The  twelfth  finds  that  the  defendant 
was  guilty  of  negligence  and  want  of  proper  care,  in  retain- 
ing the  said  Kiser  in  her  employment,  after  notice  that  he 
had  been  guilty  of  gross  n^Iigence.  The  thirteenth  finds 
that,  from  the  negligence  of  the  defendant  in  retaining  the 
said  Kiser  in  her  service,  after  notice  of  his  gross  negligence, 
the  collision  complained  of  occurred,  and  that  by  such  colli- 
sion the  plaintiff  was  injured  without  any  &ult  or  negligence 
on  his  part.  The  fifteenth  finds  for  the  plaintiff  and  assesses 
his  damage  at  three  thousand  dollars,  if  the  court  should, 
upon  the  facts  found,  be  of  the  opinion  that  the  plaintiff  was  en- 
titled to  recover;  otherwise,  the  finding  was  for  the  defendant. 

We  are  clearly  of  the  opinion  that,  from  the  facts  found, 
the  appellant  was  guilty  of  negligence  and  a  want  of 
proper  care,  in  retaining  in  her  employment  the  said  Kiser, 
after  she  had  received  notice  that  he  had  been  guilty  of 
gross  negligence;  and  that  the  conclusions  stated  by  the 
jury  are  fully  suj^rted  by  the  iacts  found. 

2.  That  the  proximate  cause  of  the  injury  found  in  the 
verdict  is  at  variance  with  that  stated  in  the  complaint.  It  is 
insisted  that  there  is  a  variance,  in  this,  that  it  is  alleged  in 
the  complaint  that  Kiser  and  Cummings,  the  conductor  and 
brakeman  on  said  freight  train,  carelessly  and  negligently 
failed  to  properly  arrange  and  adjust  the  switch,  but,  leaving 
the  same  unadjusted  and  unarranged,  signalled  the  passen- 
g^er  train  to  advance ;  and  that  the  jury  found  that  the  em- 
ployees of  said  company,  at  said  station  of  Areola,  signalled 
the  passenger  train  to  advance. 

We  do  not  think  that  there  is  any  substantial  or  material 
variance  between  the  allegations  of  the  complaint  and  the 
special  verdict.  The  jury  found  that  Kiser  had  carelessly  and 
negligently  left  the  switch  open,  unadjusted,  and  unarranged, 
and  that  the  employees  of  the  company  at  said  station,  in- 
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Stead  of  Kiser,  had  given  the  signal  to  the  passenger  train 
to  advance. 

It  is  quite  obvious  that  the  real  cause  of  the  collision, 
which  resulted  in  the  injury  of  the  plaintiflf)  was  in  leaving^ 
the  switch  open.  If  the  switch  had  been  properly  closed 
and  adjusted,  the  passenger  train  would  have  remained  on 
4he  main  track,  and,  consequently,  there  would  have  been 
no  collision  and  no  injury.  There  is  no  evidence  that  the 
employees  of  the  company  at  said  station  had  any  knowl- 
edge that  the  switch  was  open.  The  rules  and  regulations 
of  the  company  made  it  the  duty  of  the  conductor  to  close 
and  adjust  the  switch.  The  persons  who  gave  the  sig^l 
had  the  right  to  presume  that  the  conductor  had  discharged 
his  duty,  and  were  guilty  of  no  negligence  in  giving  the  sig- 
nal to  advance. 

The  appellant,  to  maintain  his  position  that  there  is  a  va- 
riance between  the  complaint  and  the  special  verdict,  refers 
to,  and  relies  upon,  the  case  of  the  IHttsburgh^  Fart  Wayne, 
and  Chicago  Railroad  Company  v.  Evans,  53  Penn.  St. 
250.  We  have  examined  that  case  with  care,  and  are  clearly 
of  the  opinion  that  it  does  not  sustain  the  position  assumed 
by  the  learned  counsel  of  the  appellant.  In  fact,  there  is  no 
question  of  variance  in  the  case.  Woodward,  C.  J.,  states 
the  case  thus:  '^ The  plaintiff)  a  butcher,  residing  in  the 
suburbs  of  Alleghany  City,  sues  the  railroad  company  for 
an  injury  he  sustained  from  a  locomotive  passing  along  their 
road,  at  the  moment  he  was  about  to  cross  it  on  his  way  to 
the  Pittsburgh  market-house ;  but  the  special  verdict  fails  to 
find  that  the  plaintiff  was  travelling  along  a  public  street,  in 
pursuit  of  his  lawful  business,  and  was  compelled  to  cross 
the  railroad  to  reach  his  point  of  destination.  For  aught 
that  appears  in  the  special  verdict,  he  was  unnecessarily 
upon  the  railroad — ^may  have  been  there  wantonly  and  for 
mischievous  purposes.  *  *  Now,  unless  he  was  a  travel- 
ler, he  had  no  right  to  be  on  the  track  of  the  road.  But  all 
the  facts  to  show  that  he  was  lawfully  there  are  omitted  from 
the  special  verdict. 
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''Again,  the  special  verdict  finds  that  the  defendants  were 
running  their  engine  at  a  proper  rate  of  speed,  and  were 
ringing  the  engine-bell,  which  was  a  suitable  bell  for  the 
purpose.  Then  it  established  that  the  defendants  were  in 
the  lawful  use  of  their  railroad,  whilst  it  is  not  found  that 
the  plaintiff  was  lawfully  upon  it  How  could  a  court  ren- 
der judgment  for  the  plaintiff  and  against  the  defendant 
upon  such  a  finding?" 

The  judgment  was  reversed,  not  on  the  ground  of  a 
variance,  but  because  the  jury  failed  to  find  a  fact  which  was 
essential  to  the  right  of  the  plaintiff  to  recover,  and  that  fact 
was,  that  the  plaintiff  was  lawfully  upon  the  railroad;  for, 
if  he  was  not,  he  was  a  trespasser,  and  the  injury  was  caused 
by  his  fault,  and  not  that  of  the  railroad  company. 

3.  That  the  special  verdict  was  written  out,  in  full,  by  the 
attorneys  of  the  plaintif!)  and  was  in  that  form  submitted -to 
the  jury  by  the  court;  and  that  the  jury  returned  into  court 
the  said  verdict,  without  change  or  alteration,  as  their  ver- 
dict, except  that  the  name  of  the  foreman  of  the  jury  was 
signed  thereto,  and  the  amount  of  the  finding  was  inserted. 
It  is  insisted  by  the  appellant  that  the  proper  practice,  in 
such  a  case,  is  to  permit  the  jury  to  find  the  facts,  and  leave 
the  court  or  counsel  to  put  them  in  form  afterward;  and  in 
support  of  this  position,  reference  is  made  to  the  case  of 
Wcdlingfordv.  Dunlap,  14  Penn.  St  31. 

In  that  case  the  jury  was  required  to  find  a  special  ver- 
diet.  The  court  assumed  that  certain  facts  were  undisputed, 
and  directed  the  jury  to  find  specially  as  to  the  disputed 
&cts.  The  judgment  of  the  court  was  based,  in  part,  upon 
the  facts  found  by  the  jury,  and  in  part  upon  what  the  court 
assumed  to  be  undisputed  facts.  The  court  held  that  the 
action  of  the  court  below  was  entirely  anomalous,  unknown, 
unprecedented,  and  unrecognized  by  the  practice,  either  in 
England  or  in  this  country;  and  that  it  was  the  duty  of  the 
jury  to  find  the  facts,  and  of  the  court  to  pronounce  the  law 
upon  the  facts  so  found ;  and  that  the  court  could  not  intend 
any  fact  not  found  by  the  jury.     The  following  language  is 
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used  by  the  court:  "The  special  verdict  is  defective.  We 
have  no  power  to  amend  it  It  is  the  duty  of  the  plain- 
tiff's counsel  to  have  the  special  verdict  properly  drawn  up, 
settled,  and  entered  on  record:  i  Johns.  Cas.  393;  Col. 
Cas.  104.  If  the  facts  are  reduced  to  writing  at  the  lime 
of  the  trial,  and  have  the  assent  of  the  jury,  the  verdict  may 
be  moulded  into  form  afterward,  with  the  approbation  of  the 
court." 

In  our  judgment,  this  authority  fully  sustains  the  action 
of  the  court  below.  It  is  expressly  declared,  that  **  it  was 
the  duty  of  the  plaintiff's  counsel  to  have  the  special  ver- 
dict properly  drawn  up,  settled,  and  entered  of  record." 

According  to  the  English  practice,  the  minutes  of  a  spe- 
cial verdict  intended  to  be  found,  ought  to  be  signed  by  one 
of  the  counsel  for  each  party,  and  should  be  approved  by 
the  judge,  it  being  his  province  to  take  care  that  the  ques- 
tion of  law  be  fairly  stated;  and  they  ought  to  be  delivered 
to  the  jury  before  they  find  a  verdict.  If  all  the  counsel 
of  one  party  refuse  to  sign  the  minutes,  the  judge  may  di- 
rect the  jury  to  find  a  verdict  from  the  minutes  as  signed 
by  the  counsel  of  the  other  party;  Bac.  Abr.,  title  Verdict, 
let.  D.  And  if  the  verdict  be  defective,  so  that  the  court 
cannot  give  judgment  thereon,  they  will  amend  it,  if  possi- 
ble, by  the  notes  of  the  counsel,  or  the  memory  of  the 
judge  who  tried  the  cause.    Tidd  Pr.  897. 

In  Miller  v.  Skackleford,  4  Dana,  264,  it  is  said : 

''A  jury  is  not  expected  to  be  able  (especially  in  a  com- 
plicated case)  to  draw  up  a  special  verdict  without  assistance. 
The  facts  are  to  be  found  upon  their  own  convictions  and 
responsibility;  the  form  of  the  finding  and  its  sufficiency  as 
to  the  extent  of  the  &cts  embraced,  must  be  looked  to  by 
the  court' 

Again,  it  is  said  in  the  same  case : 

"And  objections  have  been  taken  to  the  supposed  improper 
agency  of  the  court,  and  of  the  counsel  by  the  permission 
of  the  court,  in  producing  the  verdict  as  it  was  ultimately 
rendered. 
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"  It  seems  that  the  counsel  on  each  side  was  permitted  to 
present  the  draft  of  a  verdict,  which,  after  being  inspected 
by  the  court,  was  submitted  to  the  jury,'*  with  proper  instruc- 
tions. **Upon  looking  into  the  authorities  on  the  subject  of 
making  up  a  special  verdict,  we  are  satisfied  that  there  was 
not,  in  this  instance,  any  excess  of  authority,  or  any  undue 
interference  on  the  part  of  the  court" 

This  case  is  directly  in  point.  In  the  case  under  consid- 
eration, the  attorneys  for  each  party,  by  the  permission  of 
the  court,  prepared  and  submitted  to  the  court  the  form  or 
draft  of  a  special  verdict,  which  was  by  the  court  submit- 
ted to  the  jury  with  proper  directions  as  to  their  duty  in  the 
premises.  The  jury,  after  due  consideration,  found  that  the 
£icts  stated  in  the  draft  prepared  by  the  plaintiff's  counsel 
ivere  true,  and  the  foreman  of  the  jury  signed  his  name 
thereto  and  inserted  the  amount  of  the  finding,  and  the  same 
was  returned  into  court  as  the  verdict  of  the  jury. 

It  is  quite  clear  from  the  American  authorities  and  prac- 
tice, that  it  Is  no  objection  to  a  special  verdict  that  it  was 
drawn  up  by  the  counsel  in  the  case,  in  order  to  show  what 
facts  must  be  inserted,  if  found  true,  and  the  proper  form  of 
stating  them ;  provided,  that  the  rights  and  duties  of  the 
jury,  and  the  effect  of  their  verdict,  were  fully  explained  to 
them  by  the  court  The  appellant  demanded  of  the  court 
that  the  jury  should  find  a  special  verdict.  Thereupon,  the 
appellee  asked  the  court  to  grant  time  to  prepare  the  draft 
of  a  special  verdict  The  necessary  time  was  granted.  The 
counsel  of  each  party  prepared  a  draft  of  a  special  verdict, 
which  was  submitted  to  the  court.  The  court,  after  inspec- 
tion, submitted  them  to  the  jury  with  proper  instruction. 
The  jury  had  before  them  the  outline  of  the  facts  that  each 
party  claimed  had  been  proved  on  the  trial,  and  the  proper 
form  and  manner  of  stating  them,  with  the  instructions  of 
the  court  and  the  argument  of  counsel.  The  evidence  was 
fresh  in  their  recollections.  They  were  entirely  competent 
to  determine  what  facts  had  been  proved.  They  were  re- 
quired to  find  the  facts  from  their  own  convictions,  and  up- 
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on  their  own  responsibility.  They  had  the  undoubted  right 
to  adopt  either  draft  submitted  to  them,  if  they  found,  as  a 
question  of  fact,  upon  their  oaths,  that  it  contained  the  facts ; 
or  they  had  the  right  to  alter  or  change  them  to  correspond 
with  their  recollections  of  the  testimony ;  or  they  had  the 
right  to  prepare  a  special  verdict  for  themselves.  We  think 
that  it  is  the  duty  of  the  court,  whenever  a  special  verdict 
is  demanded,  to  give  to  each  of  the  parties  the  privilege  and 
time  required  to  prepare  with  care  the  draft  of  a  special  ver- 
dict. If  either  of  the  parties  should  refuse  to  do  so,  this 
would  in  no  manner  deprive  the  other  party  of  the  right ; 
and  the  party  refusing  would  have  no  right  to  complain  that 
the  other  party  had  gained  an  advantage  over  him  by  pre- 
senting his  views  of  the  evidence  to  the  jury.  Jurors  are 
very  competent  to  understand  the  evidence,  find  facts,  and 
draw  conclusions  from  the  facts  found;  but  as  a  general 
rule,  and  especially  in  complicated  cases,  they  are  not  equal 
to  the  task  of  preparing  a  special  verdict.  They  do  not 
know  what  facts  should  be  found  to  cover  the  issues,  nor 
the  manner  of  stating  them. 

The  court  should  not  be  required  to  prepare  a  special 
verdict,  for  many  reasons.  In  the  first  place,  the  opinion  of 
the  court  as  to  what  had  been  proved  would  have  undue 
influence  with  the  jury.  In  the  next  place,  the  court  is  re- 
quired to  pass  upon  the  form  and  sufficiency  of  the  special 
verdict.  And  in  the  third  place,  after  the  verdict  has  beea 
returned,  the  court  is  frequently  required  to  pass  upon 
motions  for  venire  de  novo,  new  trial,  and  in  arrest  of  judg- 
ment; and  this  cannot  be  fairly  and  satisfactorily  done,  if  the 
judge  has  been  required  to  prepare  a  draft  of  what  he  be- 
lieved had  been  proved  on  the  trial. 

The  counsel  engaged  in  the  trial  of  a  cause  understand  the 
issues  involved,  the  facts  necessary  to  be  found  to  cover  the 
issues,  the  testimony  in  the  cause,  and  the  requisite  form  to 
be  adopted.  Nor  do  we  think  that  there  is  any  danger  that 
an  attorney  would  take  advantage  of  his  position  to,  deceive 
or  mislead  the  jury.    An  attorney  acts  under  the  solemni^ 
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of  an  oath,  and  the  responsibility  that  he  owes  to  the  court, 
the  jury,  his  client,  and  tlie  public;  and  all  these  weighty 
considerations  would  induce  him  to  act  fairly  and  truthfully 
in  preparing  a  special  verdict.  Besides,  he  knows  that  if 
he  does  not  state  the  facts  correctly,  the  fraud  would  be  dis- 
covered by  the  jury,  and  would  operate  to  the  prejudice  of 
his  client  and  the  injury  of  his  cause.  We  think  the  court 
committed  no  error  in  overruling  the  motion  for  a  venire  de 
novo- 

The  next  assigned  error  is  upon  the  refusal  of  the  court 
to  grant  a  new  trial.  Various  reasons  were  assigned  in  the 
court  below  in  support  of  this  motion ;  but  the  learned 
counsel  of  appellant  have  discussed  but  one  question,  and 
that  is,  that  the  court  admitted  illegal  and  incompetent 
evidence. 

The  plaintiff  seeks  to  recover  against  the  defendant  for  an 
injury  received  by  him  in  a  collision,  which  occurred  on  the 
road  of  the  defendant,  between  a  passenger  and  freight  train, 
which  collision  the  plaintiff  alleges  was  caused  by  the 
gross  negligence  of  the  conductor  of  the  freight  train.  The 
plaintiff  was  in  the  employment  of  the  defendant  as  fireman 
upon  the  passenger  train.  The  plaintiff  and  Kiser  were  co- 
employees  of  the  defendant.  The  court,  over  the  objection 
of  the  defendant,  permitted  the  plaintiff  to  prove  particular 
acts  of  carelessness  and  negligence  on  the  part  of  David 
Kiser,  as  conductor  of  a  freight  train  on  the  road  of  defend- 
ant Did  the  court  err  in  the  admission  of  this  evidence  ? 
If  it  was  admissible  for  one  purpose,  then  the  court  commit- 
ted no  error,  although  it  was  inadmissible  for  another  pur- 
pose. To  entitle  the  plaintiff  to  recover,  it  was  necessary 
for  him  to  establish  two  facts;  first,  that  he  had  been  in- 
jured, without  fault  on  his  part,  by  the  carelessness,  neglect, 
or  want  of  proper  skill  and  competency  of  another  em- 
ployee of  the  defendant ;  second,  that  the  defendant  had  not 
exercised  ordinary  care  and  prudence  in  the  employment  of 
such  person,  or  that  he  had  been  retained  in  the  employ- 
ment of  the  defendant  after  it  had  received  notice  that  he 
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was  careless  and  negligent,  or  lacked  skill  and  capacity  to 
properly  discharge  the  hazardous  duties  of  his  position. 
The  evidence  was  clearly  not  admissible  to  prove  that  Kiser 
was  guilty  of  negligence  on  the  occasion  complained  of. 
Nor  could  the  proof  of  former  acts  of  carelessness  and  neg- 
lect on  the  part  of  Kiser  raise  any  presumption  that  he  was 
guilty  of  negligence  at  the  time  when  the  plaintiff  was  in- 
jured. Negligence  is  a  question  of  fac^,  and  not  of  law, 
and  must  be  determined  by  the  facts  and  circumstances  that 
occurred  at  the  time,  as  detailed  by  the  witnesses  of  the 
transaction. 

We  entertain  no  doubt  that  the  evidence  was  admissible 
for  the  purpose  of  proving  that  the  defendant  had  retained 
in  her  service  and  employment  David  Kiser,  after  she  knew, 
or  ought  to  have  known,  that  he  was  careless  and  negligent. 
It  was  held,  by  the  court  of  appeals  of  the  State  of  Ken- 
tucky, in  the  recent  case  of  The  Louisville  and  Nashville 
Railroad  Co.  v.  Collins,  2  Duvall,  1 14,  that  a  r^lroad  corpora^ 
tion  is  to  be  regarded  as  constructively  present  in  all  acts  per- 
formed by  its  general  agents,  within  the  scope  of  their  author- 
ity, /•  ^.,  within  the  range  of  their  ordinary  employment. 

Redfield,  in  his  valuable  work  on  railways,  says  of  this 
decision:  ''The  consequences  of  mistake  or  misapprehen- 
sion^ upon  this  point,  have  led  many  courts  into  conclusions 
greatly  at  variance  with  the  common  instincts  of  reason  and 
humanity,  and  have  tended  to  interpose  an  unwarrantable 
shield  between  the  conduct  of  railway  employees  and  the 
just  responsibility  of  the  company.  We  trust  that  the  rea- 
sonableness and  justice  of  this  construction  will,  at  no  dis- 
tant day,  induce  its  universal  adoption."  i  Redf.  Railw. 
530.  We  think  that  the  rule  established  in  the  above  case 
is  founded  in  reason  and  justice,  and  we  concur  with  Judge 
Redfield  in  the  hope  that  it  will  soon  be  adopted  as  the 
law  of  the  land. 

Is  it  not  too  obvious  to  admit  of  serious  doubt,  that  the 
plaintiff  had  the  right  to  prove,  for  the  purpose  of  showing 
that  Kiser  had  been  retained  in  the  employment  of  the  de- 
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feadant  after  notice  of  his  incompetency,  that  he  had  been 
guilty  of  careless  and  reckless  conduct  in  the  presence  and 
under  the  observation  of  the  master  of  transportation  and 
the  general  superintendent  of  the  defendant's  railway?  But 
it  is  earnestly  maintained  by  the  learned  counsel  of  the  ap- 
pellant, that  the  only  evidence  .that  was  admissible,  for  the 
purpose  of  charging  the  company  with  notice  as  to  the  in- 
competency of  Ki^r,  was  his  general  character.  We  do 
not  think  so.  It  was  not  a  question  of  character  on  the  part  I 
of  Kiser,  but  of  knowledge  on  the  part  of  the  general  officers 
of  the  corporation,  for  their  knowledge  was  the  knowledge 
of  the  corporation. 

It  is  well  settled,  that  when  the  precise  act  or  omission  of 
a  defendant  is  proved,  the  question  whether  it  is  actionable 
negligence  is  to  be  decided  by  the  character  of  that  act  or 
omission,  and  not  by  the  character  for  care  or  caution  that  the 
person  who  may  have  committed  the  act  may  sustain.  Sup- 
pose that  the  general  character  of  David  Kiser  was  not  only 
good  but  very  good,  and  that  yet  the  general  officers  of  the 
defendant's  corporation  had  actual  and  personal  knowledge, 
that  he  was,  in  point  of  fact,  a  careless,  negligent,  reckless, 
unskilful,  and  incompetent  officer;  or  suppose  that  his  gen- 
eral reputation  was,  that  he  was  a  sober  man,  and  that,  in 
point  of  fact,  the  general  officers  knew  that  he  was  in  the 
habit  of  getting  drunk,  and  that  when  drunk  he  was  desper* 
ate  and  reckless ;  or  suppose  that  an  engineer  had  not  been  in 
the  emplo3mient  of  a  railroad  corporation  long  enough  to 
have  established  a  reputation  for  care  or  skill,  and  yet  the 
general  officers  of  the  corporation  had  personal  knowledge 
that  he  was  careless,  negligent,  and  unskilful ;  could  it  be 
maintained,  under  such  state  of  facts,  that  the  plaintiff  would 
be  denied  the  right  of  proving  the  actual  facts,  and  that  the 
corporation  would  be  excused  and  justified  in  retaining  in 
its  employment  such  a  person,  and  relieved  from  all  liability 
for  any  acts  that  he  might  commit?  No  such  a  monstrous 
proposition  can  receive  the  approval  and  indorsement  of 
this  court.    The  practical  effect  of  such  a  rule  would  be  to 
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release  railroad  corporations  from  liability  for  any  and  all 
acts  of  negligence  that  may  be  committed  by  the  employees 
of  such  corporations. 

The  appellant,  in  support  of  the  position  that  proof  of 
particular  acts  are  not  admissible,  and  that  proof  of  general 
character  only  is  admissible,  refers  to  the  following  authorities : 
Framerw,  The  Pennsylvania  R.R,  Co.,  38  Pa.  St.  104;  Robinson 
V.  Fitchburg.etc,  R.  R.  Co.,  7  Gray,  g2;  jj^UAeU  v.  The  Penn- 
sylvania R.  R.  Co.,  I  Am.  Law  Reg.  717;  Barton  v.  The  State, 
18  Ohio,  221;  McDemiott  v.  Tlie  State,  13  Ohio  St  332; 
Ellis  V.  Short,  21  Pick.  142 ;  True  v.  Sanborn,  7  Fost.  N.  H.  383. 

We  have  examined,  with  care,  the  decisions  above  referred 
to,  and  find  that  none  of  them  are  in  point,  except  the  case 
reported  in  38  Pa.  State.  The  only  point  decided  in  the 
case  of  Mitchell  v.  The  Pennsylvania.  R  R.  Co.,  supra,  was,  that 
a  railroad  company  was  not  liable  for  an  injury  received  by 
one  employee  by  the  negligence  of  another  employee.  It 
was  the  decision  of  a  common  pleas  court  in  Pennsylvania, 
and  the  opposite  doctrine  has  been  enunciated  by  the  Su- 
preme Court  of  that  state,  and  many  of  the  other  states. 

The  cases  referred  to  in  13  Ohio  State  and  18  Ohio,  su- 
pra, were  criminal  cases,  in  which  it  was  correctly  held  that 
to  convict  a  person  of  the  oHence  charged  in  an  indictment, 
it  was  not  competent  to  prove  that  such  person  had  pre- 
viously been  guilty  of  another  and  different  crime. 

The  case  referred  to  in  21  Pick.,  supra,  was  an  action  for 
an  assault  and  battery,  for  violence  used  in  arresting  the 
plaintiff.  The  defendant,  in  order  to  excuse  his  violence  in 
arresting  the  plaintiff,  proved  that  when  the  arrest  was  made, 
the  plaintiff  was  intoxicated,  and  that  when  he  was  in  that 
condition^  he  was  dangerous;  and  for  the  purpose  of  show- 
ing that  ardent  spirits  had  a  specific  and  peculiar  effect  upon 
the  plaintiff,  increasing  his  power  and  making  him  furious 
and  unmanageable,  he  offered  to  prove  that  more  than  a  year 
afler  the  alleged  assault,  the  plaintiff)  while  intoxicated,  threw 
stones  at  several  persons,  resisted  the  officers  who  arrested 
him,  and  otherwise  exerted  great  power  and  fury.    It  was 
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correctly  held  that  the  offered  evidence  was  irrelevant  and 
inadmissible,  and  was  correctly  excluded. 

The  case  of  True  v.  Sanborn^  supra^  was  an  action  for 
selling  unwholesome  beef.  The  plaintiff*,  for  the  purpose  of 
showing  that  the  defendant  was  guilty  of  selling  unwhole- 
some beef^  offered  to  prove  that  on  a  certain  occasion,  sev- 
eral years  prior  to  the  sale  of  the  beef,  the  defendant  sold 
the  meat  of  a  swine  slaughtered  in  a  manner,  and  under  cir- 
cumstances, which  rendered  "it  unwholesome  and  unfit  for 
use."  The  evidence  was  rejected.  The  Supreme  Court 
very  properly  held  that  the  evidence  was  immaterial,  irrele- 
vant, and  inadmissible. 

The  case  of  Robinson  v.  FUckburg  and  Worcester  R.  R. 
Co,y  supra^  was  an  action  by  Robinson  against  the  rail- 
road company  for  an  injury  which  he  alleged  had  been 
caused  by  the  negligence  of  an  engineer  of  the  company. 
Robinson  was  delivering  wood  at  the  side  of  the  railroad 
track.  He  was  not  an  employee  of  the  railroad  company. 
The  plaintiff*  called  the  conductor  of  the  train,  and  for  the 
purpose  of  showing  that  the  engineer  was  not  a  careful, 
skilful,  and  proper  person  to  run  the  train,  offered  to  prove 
specific  instances  of  want  of  care  in  the  engineer  within 
three  months  of  the  injury,  before  or  after. 

The  court  say:  "Evidence  of  specific  acts  of  negligence 
and  carelessness  on  the  part  of  the  engineer,  in  running  the 
train  on  other  occasions  than  the  one  in  question,  was  clearly 
incompetent  It  would  not  only  lead  to  collateral  inquiries, 
and  so  distract  and  mislead  the  jury  from  the  true  issue  be- 
fore them,  but  it  had  no  legal  or  logical  tendency  to  prove 
the  point  in  issue.  Because  a  man  was  careless  or  negli- 
gent of  his  duty  in  one  or  two  specified  instances,  it  does 
not  follow  that  he  was  so  at  another  time  and  under  different 
circumstances.  Collins  v.  Dorchester^  6  Cush.  396.  The 
plaintiff*  did  not  offer  to  prove  the  general  character  of  the 
engineer  for  care  and  skill  in  his  business.  Such  testimony 
would  certainly  have  been  less  objectionable,  though  not 
perhaps  competent" 
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The  plaintiff  was  not  an  employee  of  the  railroad  com- 
pany. The  liability  of  the  company  depended  upon  whether 
the  engineer  had  been  guilty  of  negligence,  and  not  upon 
the  carelessness  of  the  company  in  employing  or  retaining 
the  engineer  in  its  service  after  notice  of  his  incompetency. 
The  ruling  in  the  above  case  was  correct  The  evidence  of 
specific  instances  of  want  of  care  was  offered  for  the  sole 
purpose  of  proving  that  the  engineer  had  been  guilty  of 
negligence  at  the  time  complained  of.  For  such  a  purpose 
the  evidence  was  clearly  inadmissible.  If  it  had  been  neces- 
sary in  that  case,  as  it  is  in  the  case  under  consideration,  to 
have  proved  that  the  company  had  been  guilty  of  negli- 
gence in  retaining  the  engineer  in  her  employment,  the  evi- 
dence offered  would  have  been  admissible  to  charge  the 
company  with  notice.  But  it  was  not  competent  to  prove 
or  as  tending  to  prove  negligence  on  the  part  of  the 
engineer. 

The  case  of  Frazier  v.  The  Pa.  R,  R.  Co.  supra,  is  directly  in 
point.  It  was  an  action  on  the  case  brought  against  the 
railroad  company  by  Frazier,  who  was  a  brakeman  employed 
by  the  defendant,  to  recover  damages  for  [fersonal  injuries 
received  by  him  in  the  course  of  his  employment,  by  reason 
of  a  collision  ^of  trains  caused  by  the  negligence  of  one  of 
the  conductors  of  the  defendant 

The  plaintiff  proved  that  several  collisions  had  occurred 
previously,  and  that  they  were  produced  by  the  careless  and 
reckless  conduct  of  the  same  conductor,  and  that  the  com- 
pany had  notice  of  such  previous  conduct  of  the  conductor. 

The  court,  in  reference  to  the  admission  of  such  evidence, 
say:  ''The  question  of  character  thus  became  an  impor- 
tant one,  and  we  are  constrained  to  say  that  it  was  tried 
on  improper  evidence.  Character  for  care,  skill,  and  truth 
of  witnesses,  parties,  or  others,  must  all  alike  be  proved  by 
evidence  of  general  reputation,  and  not  of  special  acts." 

The  court,  in  support  of  this  position,  referred  to  7  Casey, 
67 9  and  I  Greenl.  Ev.,  sees.  461-9.  The  authorities  referred 
to  wholly  fail  to  sustain  the  ruling  of  the  court    Both 
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authorities  relate  to  the  mode  of  impeaching  witnesses,  and 
it  was  held,  in  accordance  with  the  uniform  and  well  settled 
doctrine,  that  a  witness  could  not  be  impeached  by  proof  of 
specific  acts. 

The  effect  of  the  ruling  in  the  Pennsylvania  case  was, 
that  a  railroad  corporation  could  not  be  charged  with  notice 
of  the  incompetency  of  one  of  its  employees,  by  proof  of 
special  instances  of  want  of  care,  skill,  and  capacity, 
although  all  the  acts  were  well  known  to  the  directors,  pres- 
ident, and  superintendent,  and  that  the  only  mode  in  which 
such  proof  could  be  made  was  by  proof  of  general  charac- 
ter. This  case  stands  alone,  unsustained  and  unsupported, 
so  far  as  we  have  been  able  to  discover,  by  any  elementary 
work  or  decision.  Nor  can  the  decision  be  sustained  in 
reason  or  on  principle.  Under  the  operation  of  that  rule, 
corporations  would  in  many  instances  be  relieved  of  respon- 
sibility for  injuries  received,  resulting  from  the  reckless  con- 
duct of  such  corporations  in  employing  and  retaining  negli- 
gent, careless,  and  unskilful  persons  to  run  and  operate  rail- 
roads. The  safety  and  lives  of  the  great  mass  of  our  people 
depend  upon  the  care,  prudence,  and  skill  of  those  charged 
with  managing  and  operating  our  numerous  railroads.  The 
csLjre  and  skill  should  be  in  proportion  to  the  dangers  of  the 
service.  It  is  certainly  a  sound  principle,  that  a  contract  to 
carry  passengers  differs  from  a  contract  to  carry  goods.  For 
the  goods  the  carrier  is  answerable  at  all  events,  except  the  act 
of  God  and  the  public  enemy.  But  although  he  does  not 
warrant  the  safety  of  the  passengers,  at  all  events,  yet  his 
undertaking  and  liability  as  to  them  goes  to  this  extent: 
that  he,  and  where  the  nature  of  the  business  requires 
agents,  his  employees,  shall  possess  skill;  and  that  so  far  as 
human  care  and  foresight  can  go,  he  will  carry  them  safely. 
He  is  bound  to  the  highest  degree  of  care  that  a  reasonable 
man  would  use. 

In  a  case  like  this,  where  the  injury  was  caused  by  the 
negligence  of  a  co-employee,  the  law  only  requires  ordinary 
care.    What  is  ordinary  care  cannot  be  determined  abstractly. 
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It  has  relation  to,  and  must  be  measured  by,  the  work  or 
thing  done  and  instrumentalities  used,  and  their  capacity  for 
evil  as  well  as  good.  What  would  be  ordinary  care  in  one 
case  may  be  gross  negligence  in  another.  The  degree  of 
care  required  is  higher  when  life  or  limb  is  endangered,  or  a 
large  amount  of  property  is  involved,  than  in  other  cases. 
These  rules  are  founded  in  reason  and  sustained  by  the 
authorities,  not  only  in  this  country,  but  in  England ;  and 
every  day's  experience  demonstrates  their  wisdom  and  policy 
and  the  necessity  of  a  rigid  adherence  to  and  enforcement 
of  them. 

We  think  that  it  is  well  settled,  not  only  by  the  authorities, 
but  in  reason  and  on  principle,  that  for  the  purpose  of  show- 
ing that  the  officers  of  a  railroad  company  had  not  exercised 
due  care,  prudence,  and  caution  in  the  employment,  or  in 
retaining  in  service  of  careful,  prudent,  and  skilful  persons 
to  manage  and  operate  such  road,  and  for  the  purpose 
of  charging  such  corporation  with  notice  of  the  incompe- 
tency of  its  employees,  it  may  be  shown  that  such  employees 
had  been  guilty  of  specific  acts  of  carelessness,  unskilful- 
ness,  and  incompetency,  and  that  such  acts  were  known  to 
such  officers  prior  to  the  employment  of  such  agents,  or 
that  such  employees  had  been  retained  in  such  service  after 
notice  of  such  acts ;  and  in  support  of  these  propositions  we 
refer  to  the  following  authorities  : 

I  Redf.  Railw.  552;  Gahagan  v.  Boston  and  Lowell  R. 
R.  Co,y  I  Allen,  1 87 ;  Tlie  Illinois  Central  Railroad  v.  Reedy ^ 
17  111.  580;  T/ie  Galena  and  Clticago  Union  R.  R.  Gk  v.  Yar- 
woody  17  111.  509;  Qtdmby  v.  Vermont  Central  R.  R,  Co^2i 
Vt.  387;  T/ieLouisville  and  Nashville  R.  R.  Co.  v.  Collins^  2 
Duvall,  114. 

We  think  the  court  committed  no  error  in  admitting  such 
evidence. 

It  is  insisted  by  the  appellant  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence.  .  We  have  carefully  examined 
the  voluminous  evidence  in  the  cause,  and  are  well  satisfied 
that  the  verdict  was  fully  sustained  by  the  evidence.    The 


NOVEMBER  TERM,  1871.  319 


The  Httsbwrgh,  Ft  Wayne,  and  Chicago  Railway  Company  v.  Ruby. 


cause  was  twice  tried,  both  times  resulting  in  a  verdict  for 
the  phuntifF  for  the  same  amount  We  cannot  disturb  the 
finding  of  the  jury  or  the  judgment  of  the  court.  The 
cause  seems  to  have  been  twice  fairly  tried.  The  law  favors 
and  encourages  special  verdicts,  and  the  courts  will  sustain 
them  whenever  it  can  be  done  consistently  with  the  rules  of 
law  and  the  principles  of  justice.  2  Tidd  Pr.  897;  Miller  v. 
Sliacklefard,  4  Dana,  264;  Pittsburgh^  Fort  Wayne,  and  Oiir 
cage  Railroad  Company  v.  Evans,  53  Pa.  St.  250. 
The  judgment  b  affirmed,  with  costs* 

WoRDEN,  C.  J.,  having  been  engaged  as  counsel  in  this 
cause,  was  absent 

On  Petition  for  a  Rehearing. 

DowNEV,  J.— There  is  a  petition  for  a  rehearing  filed  in  this 
case,  and,  notwithstanding  the  general  practice  to  allow  or 
overrule  such  applications  without  any  further  opinion,  we 
have  thought  it  proper  to  state  the  reasons,  to  some  extent, 
of  our  action  in  this  case.  The  pressure  of  business  upon 
us,  but  more  especially  the  inconvenience  of  any  other 
practice,  compels  us  to  make  it  a  rule  that  we  will  not,  on  a 
petition  for  a  rehearing,  consider  questions  which  were  not 
presented  to  us  in  the  first  instance.  It  is  our  aim  to  give 
parties  an  opportunity  to  present  their  cases,  and  to  sustain 
them  by  oral  argument  or  by  brief;  but  when  they  have  had 
this  opportunity,  we  have  a  right  to  expect  that  they  will 
present  all  the  points,  and  all  the  reasons  in  support  of  them, 
which  they  intend  to  present  in  the  case.  Any  other  rule 
would  encourage  inattention  to  cases  by  counsel,  and  much 
delay  and  unnecessary  waste  of  time  by  the  court  We  are 
led  to  these  observations  by  the  fact  that  in  this  case  new 
points,  authorities,  and  arguments  are  presented  now,  of 
which  we  should  have  had  the  benefit  in  the  first  considera- 
tion of  the  case.  This  case  is  only  one  of  those  in  which 
the  evils  of  this  practice  have  become  apparent  Besides  the 
petition,  which  itself  should  state  the  reasons  for  a  rehearing 
(see  rule  24  of  this  court),  there  have  been  filed  three  sue- 
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cessive  briefs  in  support  thereof,  each  stating  grounds^  and 
authorities,  and  arguments  not  supposed  to  be  in  its  prede- 
cessor or  predecessors. 

In  the  petition,  it  is  urged,  first,  that  there  was  no  evidence 
to  prove  that  Kiser  was  careless,  negligent,  and  unfit  for 
the  discharge  of  the  duties  of  his  position  as  conductor  ; 
second,  that  the  presence  of  Humphrey,  the  master  of 
transportation,  and  his  knowledge  of  the  occurrence  which 
then  took  place  was  no  notice  to  the  company;  third,  that 
if  Humphrey  did  represent  the  company,  it  was  shown  that 
he  employed  Kiser  as  conductor  of  the  train  in  question, 
and  it  was  not  shown  that  he  was  not  a  suitable  and  prudent 
person  to  discharge  the  duties  of  master  of  transportation, 
nor  that  he  did  not,  in  the  employment  of  Kiser,  use  due 
care  and  diligence.    We  will  briefly  consider  these  points. 

It  being  evident  that  the  case  was  made  to  turn  on  the 
allegations  of  the  first  paragraph  of  the  complaint,  and  the 
evidence  in  support  of  it,  it  seems  to  us  that  whether  the 
evidence  was  sufHcient  or  not  depends  upon  the  question 
whether  or  i)ot  it  established  or  authorized  the  jury  to  infer 
the  truth  of  the  following  propositions: 

First.  That  Kiser  and  Cummings,  the  conductor  and 
brakeman,  were  "careless,  imprudent,  unskilful,  and  untrust- 
worthy persons,"  as  stated  in  the  complaint. 

Second.  That  this  was  known  to  the  railroad  company, 
or  by  the  exercise  of  reasonable  and  proper  diligence  might 
have  been  known  to  the  company,  as  alleged. 

Third.  That  the  injury  to  the  plaintifT  resulted  from  the 
carelessness,  imprudence,  unskilfulness,  or  untrustworthiness 
of  the  said  Kiser  and  Cummings,  or  one  of  them,  as  stated 
in  the  complaint. 

It  is  with  reference  to  the  evidence  in  support  of  the  first 
of  these  propositions  that  counsel  for  the  appellant  mainly 
insist  there  was  error  committed  by  the  court  below,  and  in 
the  judgment  of  this  court.  Their  position  is,  that  this 
proposition  cannot  be  established  by  the  proof  of  particular 
acts  of  carelessness,  imprudence,  unskilfulness,  or  untrust- 
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worthiness  on  the  part  of  the  agent  or  servant  of  the  com- 
pany. They  insist  that  the  question  is  one  of  character, 
and  that,  consequently,  it  must  be  settled  by  such  evidence 
as  is  admitted  to  prove  character  and  no  other.  They  do 
not  contend  that  evidence  of  general  reputation  is  admissi- 
ble, but  that  evidence  of  character,  in  its  proper  sense,  is  ad- 
missible, and  that  alone  admissible,  in  proof  of  the  fact.  The 
books  of  reports  are  wonderfully  barren  of  authorities  upon 
this  exact  point. 

In  this  case  there  were  three  separate  and  distinct  acts 
or  instances  of  alleged  want  of  care,  prudence,  skilfulness, 
or  trustworthiness  on  the  part  of  Kiser  before  the  jury  from 
which  to  infer  that  he  was  not  careful,  prudent,  etc.;  for  we 
suppose  that  in  support  of  this  first  proposition  of  fact  in 
the  case  it  was  competent  for  the  jury  to  consider  his  acts 
at  the  time  when  the  plaintiff  was  injured  as  well  as  on  the 
other  two  occurrences  referred  to  in  the  evidence. 

We  were  of  the  opinion,  in  the  former  consideration  of 
the  case,  and  we  are  still  of  the  opinion,  that  these  acts  of 
the  conductor  were  properly  left  to  the  jury  for  their  con- 
sideration, with  the  other  evidence,  in  determining  this  part 
of  the  case.  In  a  further  search  for  cases  upon  this  point, 
we  have  noted  Gahagan  v.  Boston  and  Lowell  Railroad 
Company^  i  Allen,  187.  The  question  related  to  negligence, 
etc.,  of  a  flagman,  and  the  evidence  was  oflered  by  the  com- 
pany. The  court  say:  "This  was  a  fact  which  could  be 
proved  by  witnesses  who  had  seen  his  conduct,  and  could 
testify  to  the  facts  which  they  had  observed.  It  did  not'  re- 
quire that  they  should  be  experts." 

In  Murphy  v.  Pollock,  15  Ir.  Com.  Law,  224,  the  judges 
were  equally  divided  in  opinion,  whether  the  jury  might  or 
might  not  infer  the  fact  of  the  incompetency  of  the  agent  or 
servant  from  the  single  occurrence  upon  which  the  action 
was  based.  It  was  alleged  in  that  case  that  the  master  had 
neglected  to  employ  competent  persons  to  manage  the  en- 
gine, the  boiler  of  which  had  exploded  and  injured  the 
Vol.  XXXVIII.— 21 
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plaintiff.  The  Chief  Justice  and  Deasy,  B.,  were  of  opin- 
ion that  they  might  do  so,  while  Fitzgerald  and  Hughes, 
BB.,  were  of  a  contrary  opinion.  They  all  agreed,  how- 
ever, that  evidence  of  specific  acts  was  admissible.  We  also 
refer  to  Gilman  v.  Eastern  Railroad  Co.^  13  Allen,  433. 
In  support  of  the  second  proposition  of  fact,  it  was  necess- 
sary  for  the  plaintiff  to  show  that  the  company  had  notice  of 
the  incompetency  of  Kiser,  or  that  they  might  have  acquired 
such  knowledge  by  the  use  of  reasonable  diligence.  This 
•evidence  must,  we  think,  relate  to  a  time  prior  to  that  at 
which  the  plaintiff  received  the  injury.  That  which  had  not 
yet  happened  could  be  no  notice  to  any  one.  It  is  shown 
that  the  master  of  transportation,  whose  duty  it  seems  to  be 
to  hire  and  discharge  conductors  and  others  managing  freight 
trains,  and  to  regulate  the  running  of  such  trains,  etc.,  was 
present  on  one  occasion  referred  to  in  the  evidence.  But 
counsel  for  the  company  insist  that  notice  to  him  was  not 
notice  to  the  company.  We  could  not  come  to  this  conclu- 
sion so  readily.  We  think  that  notice  to  an  agent  of  a  cor- 
poration, relating  to  any  matter  of  which  he  has  the  man- 
agement and  control,  is  notice  to  the  corporation,  and  we  do 
not  see  any  reason  why  this  rule  is  not  applicable  here. 
Danville  Bridge  Co.  v.  Pomroy^  15  Pa,  St.  151;  Tlu  Me-^ 
\  chanted  Bank  v.  Schaumburg^  38  Mo.  228.  As  it  was  the 
duty  of  the  master  of  transportation  to  communicate  all 
matters  concerning  his  agency  to  his  principal,  it  maybe  pre- 
€umed  that  he  did  so.  But  whether  he  did  so  or  not,  notice 
to  him  is  notice  to  his  principal,  when  it  relates,  as  it  did 
here,  to  the  business  which  he  was  transacting  for  the  com- 
pany. He  was  placed  in  his  position  that  he  might  make 
himself  acquainted  with  the  conduct  of  those  who  were 
placed  under  his  direction  and  control,  and  he  seems  to  have 
had  the  power  to  appoint  and  remove,  promote  and  degrade, 
those  who  were  engaged  in  the  business  of  which  he  had 
the  oversight.  All  that  we  have  decided  in  this  case,  on  this 
point,  is  that  the  fact  that  the  master  of  transportation  was 
present  on  one  occasion  when  Kiser  is  alleged  to  have  been 


1 


1 


NOVEMBER  TERM,  1871. 


323 


Hubbard  et  a/.  >•- Harrison  et  al. 


guilty  of  negligence,  was  competent  evidence  to  go  to  the 
jury,  and  from  which,  and  the  other  circumstances,  the  jury 
might  find  that  the  company  had  notice  of  the  carelessness 
of  Kiser,  or  with  the  use  of  proper  diligence  might  have 
had  such  notice.  Upon  the  other  proposition  of  fact,  that 
Is,  that  the  plaintiff  was  injured  by  the  negligence  of  Kiser, 
tfaer»  is  no  question  made. 
The  petition  is  overruled. 

WoRDEN,  C.  J.,  having  been  of  counsel,  was  absent. 

R,  Brackenridge^  %  Brackenridge,  and  R.  S.  Taylor,  for 
appellant 

y,  L.  Worden,  %  Morris,  and  y.  Colerick,  for  appellee. 


.  Blake  v.  The  Indianafous  and  St.  Louis  R.  R.  Co. 

APPEAL  from  the  Hendricks  Circuit  Court. 

Pettit,  J. — In  all  legal  aspects,  this  case  is  the  same  as 
Straugltan  v.  Tfte  Indianapolis  and  St  Louis  Railroad  Com- 
pany,  ante,  p.  185;  and  on  the  authority  of  that,  the  judg- 
ment in  this  is  in  all  things  affirmed,  at  the  costs  of  the  ap- 
pellant, with  five  per  cent  damages. 

W,  A.  McKenzie,  for  appellant 

L.  Ritter  and  M.  A.  Osbom,  for  appellee. 


38  3i»! 
196  468 
137   985 


Hubbard  et  al.  v.  Harrison  et  al. 

Alobossory  '^cniE.'^Indorsern'^Mor^age.^PleadiHgj^SxLit  on  two  promis- 
soiy  notes  executed  by  A.  to  C,  and  transferred  by  C,  by  indorsement,  to 
plaintiff.  Answer  by  C,  that  be  indorsed  the  notes  as  an  accommo- 
dation indorser  for  A.,  in  renewal  of  certain  other  promissory  not€s  of 
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A.  before  that  time  held  by  the  plaintifiT;  that  at  the  tixae  of  said  indorsement, 
the  plaintiff  held  a  mortgage  from  A.  as  security  for  the  payment  of  said 
other  notes,  and  any  renewals  thereof;  that  the  plaintiff  agreed  with  C,  at 
the  time  of  his  indorsement,  that  in  consideration  of  such  hidorsement  the 
plaintiff  would  hold  said  mortgage  for  the  benefit  of  C,as  sudi  indoiser;  and 
on  the  faith  of  such  promise,  he  did  so  indorse  the  notes  in  suit;  that  said 
mortgage  had,  by  the  wilful  and  gross  neglect  and  misfeasance  of  the  plain- 
tiff, without  the  fault  of  defendant  C,  ceased  to  be  of  any  value  as  a  securit^r 
to  C;  and  that  A.  had  become  insolvent. 

Heidf  that  the  answer  was  bad  on  demurrer,  as  it  failed  to  state  the  terms  and 
conditions  of  the  mortgage,  or  the  property  mortgaged,  or  its  value,  or  how  it 
ceased  to  be  of  any  value. 

Same. — Mortgage. — Failure  to  Record  in  Time. — Pleading, —  C.  answered  in 
another  paragraph  the  same  matter,  alleging;  also,  that  the  mortgage  was  set 
out  with  the  complaint,  and  was  on  personal  property,  which  property  was 
left  by  the  plaintiff  in  the  possession  of  A.,  and  that  the  mortgage  was  not 
recorded  within  ten  days,  which  fact  theplaintifif  fraudulently  concealed  from 
C. ;  that  plaintiff  and  A.  induced  C.  to  make  such  indorsement,  the  plaintiff* 
consenting  that  A.  should  enter  upon  said  mortgage  an  acknowledgment  that 
C.  was  an  accommodation  indorser  of  the  notes,  which  were  in  renewal  of 
part  of  the  original  debt  thereby  secured;  and  in  consideration  that  C.  did  sa 
indorse  the  notes  in  suit,  the  plaintiff  made  an  entry  on  said  mortgage,  ac- 
knowledging that  so  far  as  said  mortgage  was  then  a  subsisting  security,  it 
stood  as  an  indemnity  to  C.  for  such  indorsement  of  the  said  notes,  subject, 
however,  to  any  priority,  if  there  existed  any  in  law,  to  other  parties  who 
might  have  become  bound  on  any  part  of  the  original  debt,  or  renewals  of  the 
same,  or  to  the  ratable  interest  of  such  parties  in  said  mortgage ;  and  the  de- 
fendant alleged  that  the  property  mortgaged  was  more  than  sufficient  to  pay 
said  notes,  as  well  as  other  debts  secured  thereby;  that  the  plaintiff  became, 
by  such  entry  on  said  mortgage,  a  trustee  thereof  ibr  the  benefit  of  C.  and 
any  others  interested  therein ;  that  C.  could  not,  by  payment  of  the  notes,  avail 
himself  of  said  mortgage,  and  he  therefore  refused  to  i)ay  the  same  when  due, 
and  unpaid  by  A.,  and  gave  the  plaintiff  notice  to  resort  to  said  mortgage 
security,  which  plaintiff  refused  to  do ;  and  by  reason  of  such  failure  and  re- 
fusal, and  before  the  last  of  said  two  notes  matured,  one  E.  obtained  a  judg- 
ment against  A.,  and  sold,  on  execution,  all  the  property  included  in  said 
mortgage;  that  before  either  of  said  notes  became  due,  the  plaintiff  obtained 
ft  judgment  against  A.,  which  was  prior  also  to  the  judgment  of  E.,  and  levied 
upon  all  said  mortgaged  property,  and  assigned  said  judgment  to  one  G.,  to 
enable  him  to  purchase  said  property ;  and  the  same  was  all  held  by  others, 
relieved  of  any  lien  of  said  mortgage;  that  the  plaintiff' so  acted  for  the  pur- 
pose of  hindering,  delaying,  and  defrauding  C.  of  his  right  in  said  property, 
the  plaintiff  knowing  said  A.  to  have  become  insolvent;  and  by  reason  of  the 
wilful  negligence  and  misfeasance  of  the  plaintiff,  said  mortgage  became 
worthless  to  C,  and  this  without  his  fault.  To  this  paragraph  the  plaintiff  re- 
pliedy  that  said  mortgage  wvis  not  Iveld  as  a  security  for  the  notes,  in  renewal 
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of  which  the  notes  in  suit  were  g;iven,  but  to  secure  other  notes  of  A.  which 
were  also  indorsed  by  C;  that  C  was  liable  on  the  notes  of  which  the  notes 
in  suit  were  renewals,  and  believing  that  he  would  have  to  pay  the  same,  and 
to  save  himself  from  loss,  and  avoid  the  operation  of  the  bankrupt  law,  he 
procured  A.  to  make  said  memorandam  on  the  mortgage,  knowing  that  said 
mortgage  had  not  been  recorded f  and  the  plaintiff,  not  concealing  said  fact, 
nor  soliciting  him  to  indorse  said,  notes,  nor  agreeing  to  hold  said  mortgage 
for  his  benefit,  and  without  any  consideration  therefor,  made  said  entry  on  tlie 
mortgage,  to  enable  C,  if  he  could,  to  avail  himself  thereof;  that  C.  left  the 
mortgage  with  plaintiff,  without  any  pnamise  from  bim  that  Jie  would  do 
anytlung  therewith  forC/s  benefit,  and  the  sane  was  subject  at  all  times  to  his 
order. 

Heldy  that  this  reply  was  good  on  demurrer. 

Evidence.  —  EstoppeL^^'Wi<t  plaintiff  was  not  bound  by  the  indorsement 
made  on  the  mortgage  by  A.,  but  could  dispute  the  truth  of  the  statement 
contained  therein  on  the  trial. 

Practice.  —  Agreement  fy  Court  cs  to  Future  JRulings.'-^As  a  rule,  it  is  not 
proper  for  the  court  to  agree,  beforehand,  what  it  will  or  will  not  decide,  at 
some  subsequent  stage  of  the  cause.  * 

EviDENCB.— Chvf  Examinatum  of  Party^-^K  party  examined  by  his  adversary 
is  not  confined  to  a  mere  response,  by  way  of  cross  examination,  to  what  has 
been  elicited  from  him  in  the  direct  examination,  but  he  may  testify  to  any 
matter  pertinent  to  the  issue. 

Promissory  Note. — Agreement  t»  Pay  Attorney^  Fees. — The  promise  in  a 
note  to  pay  **  attorneys'  fees,  if  suit  be  instituted  on  this  note,"  can  be  enforced 
against  an  indorser. 

Evidence. — Attendant  Circumstanees* — ^The  conveisations  of  the  parties  and 
their  attorneys  before  hnd  at  the  time  of  the  indorsemetit  of  the  notes,  and 
the  entries  on  the  mortage,  were  proper  evidence  to  show  the  attendant  cir- 
cumstances of  the  transaction. 

Hortgace.— ^xr^fxune«/  Without  Transferring  Debt.'^'Vht  assignment  of  a 
mortgage,  without  assigning  an  interest  in  die  debt  it  is  given  to  secure,  is  an 
unmeaning  ceremony. 

APPEAL  from  the  Marion  Circuit  Court 

Downey,  J. — ^The  appellees  sued  John  W.  Canan  and  the 
appellants,  who  are  executors  of  the  will  of  George  W.  Clip- 
pinger,  deceased,  on  two  promissory  notes  made  by  Canan 
to  Clippinger,  dated  November  20th,  1869,  one  at  sixty  and 
the  other  at  ninety  days,  payable  at  Harrison's  Bank,  with 
interest  and  attorneys*  fees,  if  suit  should  be  instituted  on 
them,  and  which  notes  were  indorsed  by  Clippinger  to  the 
appellees.  A  separate  action  had  been  commenced  on  each 
note,  but  as  they  were  consolidated  by  agreement,  and  a 
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new  complaint  filed  on  both  notes^  no  further  notice  need  be 
taken  of  this  circumstance. 

Canan  made  default.  The  executors  of  Clippinger 
answered,  first,  the  general  denial ;  second,  that  their  testa- 
tor indorsed  the  notes  for  the  accommodation  of  Canan,  as 
renewals  of  certain  other  promissory  notes  of  Canan,  before 
that  time  held  by  the  plaintiffs ;  that  at  the  time  said  notes 
were  so  indorsed  by  the  deceased  to  the  plaintiffs,  they  held 
a  mortgage  from  Canan  as  security  for  the  payment  of  said 
other  promissory  notes  and  any  renewals  thereof;  that 
the  plaintiffs  agreed  with  their  testator,  before  or  at  the 
time  of  said  indorsement,  that  if  he  would  so  indorse 
said  notes,  they  would  hold  said  mortgage,  and  it  should 
stand  as  an  indemnity  to  him  against  liability  as  such 
indorser;  that  he  indorsed  said  notes  on  the  faith  of 
said  agreement,  and  in  consideration  thereof;  that  said 
mortgage  has,  by  the  wilful  and  gross  neglect  and  misfea- 
sance of  the  plaintiffs,  without  the  fault  or  privity  of  their 
testator,  or  of  them,  ceased  to  be  of  any  value  as  a  security 
in  the  hands  of  the  plaintiffs,  or  as  an  indemnity  to  the  tes- 
tator, or  to  them;  that  said  Canan  has  become  insolvent;  by 
reason  of  which  their  testator  and  they  are  discharged,  etc. ; 
third,  that  said  notes  were  made  by  Canan  as  renewals  of 
certain  promissory  notes  held  by  the  plaintiffs  for  money 
loaned  by  them  to  Canan  on  his  indivrdual  credit;  that  the 
plaintiffs  held  a  mortgage  of  personal  property  from  Canan, 
as  security  for  the  payment  of  said  last  named  notes  and 
any  renewals  thereof,  the  mortgage  bearing  date,  and  having 
been  executed  and  acknowledged  on  the  2d  day  of  January, 
1869,  and  has  ever  since  remained  in  the  possession  of  the 
plaintiffs,  the  property  mentioned  in  the  mortgage  having 
been  left  by  the  plaintiffs  in  the  possession  of  Canan;  that 
the  mortgage  was  recorded  January  15th,  1869,  and  that  a 
copy  of  it  is  filed  with  the  complaint ;  that  on  the  20th  day 
of  November,  1869,  plaintiffs  and  Canan  procured  and  in- 
duced their  testator  to  indorse  said  notes  in  suit,  for  the  ac- 
commodation of  Canan,  by  means  of  him,,  said  Canan,  atid 
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in  consideration  that  their  testator  would  so  indorse  said 
notes,  with  the  knowledge  and  consent  of  the  plaintiffs,  en- 
tering upon  the  back  of  said  mortgage  a  memorandum  in 
writing,  as  follows: 

"  I  hereby  acknowledge  that  George  W.  Clippinger  has 
this  day  become  an  accommodation  indorser  for  me  upon 
two  notes  for  three  thousand  dollars  each,  dated  November 
20th,  1869,  due  respectively  sixty  and  ninety  days  afterdate, 
given  by  me  to  A.  and  J.  C.  S.  Harrison,  in  renewal  of  six 
thousand  dollars  of  the  original  debt  secured-  by  this  mort- 
gage.   Dated  November  20th,  1869. 

''J.  W.  Canan." 

And  by  means  of  them,  the  said  plaintiffs,  in  considera-  ' 
tion  of  such  indorsements,  entering  upon  the  back  of  said 
mortgage  a  memorandum  in  writing,  as  follows : 

"We  hereby  acknowledge  that  this  mortgage  stands  as  an 
indemnity,  so  far  as  the  same  is  now  a  subsisting  security,  to 
George  W.  Clippinger,  for  his  indorsement  to  us  of  two 
notes  made  by  J.  W.  Canan  for  three  thousand  dollars  each, 
dated  November  20th,  1869,  due  respectively  sixty  and 
ninety  days  after  date,  subject,  however,  to  any  priority,  if 
such  there  be  in  law,  to  any  other  parties  who  may  have  be- 
come bound  on  any  renewals  of  any  part  of  the  original 
debt  secured  by  said  mortgage,  or  to  the  ratable  interest,  if 
any,  of  such  parties  in  said  mortgage.  Dated  this  20th  of 
November,  1869.  A.  &  J.  C.  S.  Harrison." 

That  the  plaintiflfe  did,  then  and  there,  with  an  intent  to  de- 
fraud and  take  an  undue  advantage  of  said  testator,  withhold 
from  him  their  knowledge  of  the  fact  that  they  had  not  had 
said  mortgage  recorded  in  the  recorder's  office  of  Marion 
county,  Indiana,  within  ten  days  after  it  had  been  executed 
to  them  by  said  Canan,  and  did  then  and  there  permit  their 
testator  to  rest  in  and  act  upon  the  belief  that  said  mortgage 
would  be  an  indemnity  to  him  in  any  event  whatever  against 
the  liability  he  was  about  to  assume  upon  the  faith  and 
credit  thereof,  and  upon  the  faith  and  credit  of  the  memo- 
randum which  they  had  entered  upon  the  back  thereof,  and 
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permitted  said  Canan  to  enter  upon  the  back  thereof,  as  se- 
curity to  them  on  the  notes  in  renewal  of  those,  the  payment 
of  which  was  secured  by  said  mortgage ;  that  the  notes  sued 
on  in  this  action  are  the  notes  mentioned  in  the  said  memo- 
randums so  entered  upon  the  back  of  said  mortgage ;  and 
that  tlieir  testator  so  indorsed  said  notes  after  said  memo- 
randums had  been  so  entered  upon  the  back  of  said  mort- 
gage, and  without  any  other  consideration  than  that  the  in- 
demnity tlius  provided  was  to  be  an  indemnity  to  him  so  far 
as  the  same  was  to  them  then  a  subsisting  security,  subject 
to  any  priority  or  ratable  interest  in  such  mortgage  to  such 
parties  as  were  mentioned  in  said  memorandum,  and  upon 
'  no  other  conditions  and  to  no  further  extent;  that  after  said 
indorsement  Canan  paid  to  the  plaintiffs  the  sum  of  one  hun- 
dred and  fifty-six  dollars,  in  consideration  of  the  extension 
of  credit  given  to  him  by  the  plaintif!s  on  the  receipt  of  said 
two  notes ;  that  by  reason  of  the  premises,  the  plaiatifis  be- 
came the  holders  of  said  mortgage  as  trustees  of  a  pledge 
or  fund  for  the  indemnity  of  their  testator  and  such  other 
parties  as  were  referred  to  in  said  memorandums ;  and  that 
the  notes,  due  in  sixty  days,  matured,  and  Canan  did  not 
and  would  not  pay  the  same,  their  testator  believing,  and  as 
they  aver  the  facts  to  be,  that  said  mortgage  was  an  original 
security  in  the  hands  of  the  plaintiffs  for  the  debt  of  Canan, 
more  than  sufRcient  to  pay  said  two  notes  mentioned  in  the 
complaint,  as  well  as  the  balance  of  the  debt  for  which  the 
plaintiffs  held  said  mortgage,  and  that  the  plaintiffs  were  at 
liberty  to  resort,  and  could  resort,  to  the  same,  and  make 
the  same  available  as  assets  of  said  Canan,  as  well  for  the 
payment  of  said  notes  as  for  the  payment  of  the  other  debts 
secured  by  said  mortgage,  and  for  the  indemnity  of  the  tes- 
tator, as  well  as  for  the  indemnity  of  the  other  persons  whose 
claims  under  the  mortgage  were  adverse  to  the  claims  of  the 
testator,  and  that  the  plaintiffs  had  every  meansi  of  making 
their  claim  effectual  under  said  mortgage,  and  so  making 
the  same  enure  to  the  benefit  of  the  testator  as  an  indem- 
nity, so  far  as  the  same  was  a  subsisting  security  to  them. 
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and  that  the  plaintiffs  held  the  same  as  a  pledge,  or  fund,  out 
of  the  avdls  of  which  the  testator  and  such  other  persons 
were  alike  entitled  to  claim  indemnity  at  the  hands  of  the 
plaintiff,  subject  to  a  priority  and  ratable  interest,  which 
were  matters  resting  exclusively  within  the  knowledge  of 
plaintiffs,  and  depending  upon  the  execution  of  the  trust 
that  then  resided  in  them;  whereas  he,  the  said  testator, 
could  not,  by  the  payment  to  said  plaintiffs  of  said  notes,  or 
either  of  them,  become  an  assignee  of  said  mortgage,  clothed 
with  the  rights  and  remedies  of  plaintiffs  in  the  same,  by 
way  of  subrogation  or  otherwise,  so  as  to  be  able  to  resort 
to  said  mortgage  as  an  indemnity  in  his  own  name  and  right, 
and,  independently  of  the  plaintiffs,  and  unincumbered  by  the 
trust  for  such  other  persons  as  were  attached  to  said  plain- 
tiffs in  said  mortgage,  did,  by  reason  of  the  premises,  refuse 
to  take  up  and  pay  the  said  promissory  notes  as  such 
surety  to  said  plaintiffs,  and  did,  therefore,  give  the  plaintiffs 
due  notice  that  he  did,  and  would,  require  them  to  resort  to 
said  mortgage,  and  to  use  and  apply  the  avails  of  the  same 
to  the  benefit  and  behoof  of  him,  their  testator,  according  to 
such  priority  and  ratable  interest,  as  he  might  have  therein, 
as  an  indemnity  against  his  liability  to  them  as  surety  as 
aforesaid,  and  at  the  same  time  warned  them  that  unless 
they  would  so  do,  the  testator  would  hold  himself  discharged 
from  liability  to  them  as  such  surety;  that  the  plaintiffs, 
well  knowing  that  said  Canan  was  in  insolvent  circumstances, 
that  the  testator  could  acquire  no  other  indemnity,  that  he 
could  not  resort  to  the  mortgage,  disregarding  their  obliga- 
tions, as  well  as  the  rights  of  the  testator,  wilfully  disre- 
garded such  notice,  and  did  not  resort  to  said  mortgage ;  by 
reason  whereof,  without  any  fault  on  the  part  of  their  testa- 
tor or  of  them,  a  judgment  against  Canan  was  obtained  by 
John  D.  Evans,  February  9th,  1870,  before  the  note  at  ninety 
days  matured,  an  execution  issued  on  the  same  on  the  14th 
of  February',  1 870,  and  was  levied  on  all  the  property  described 
in  said  mortgage  on  the  25  th  day  of  February,  1870,  all  of 
which  was  sold  on  said  execution,  March  28th,  1870,  and  pur- 
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chased  by  one  Guetig,  who  had  become  assignee  of  the 
judgment;  that  prior  to  said  judgment,  to  wit,  January  I2th, 
187O1  before  either  of  said  notes  was  due,  the  plaintiffs  had 
obtained  a  judgment  against  Canan,  had  an  execution  issued 
on  the  same  on  the  24th  day  of  January,  1870,  and  had  it 
levied  on  all  said  property  on  the  24th  day  of  February, 
1870,  and  then  assigned  the  judgment  to  said  Guetig,  to  en- 
able him  to  purchase  said  property;  all  of  which  was  done 
by  the  plaintiffs  to  hinder,  delay,  and  defraud  the  testator  of 
his  rights  in  said  property;  that  all  of  said  property  is 
now  held  by  others  than  said  Canan,  wholly  unincumbered 
by  said  mortgage ;  and  that  the  mortgage  has  wholly,  by  the 
wilful  negligence  and  misfeasance  of  the  plaintiffs,  without 
any  negligence  on  their  part,  or  on  the  part  of  said  testator, 
ceased  to  be  of  any  value  to  them  as  an  indemnity,  and  is 
no  longer  a  subsisting  security  to  the  plaintifis;  and  that 
Canan  has,  since  the  time  of  said  testator's  indorsement,  be- 
come, and  now  is,  wholly  insolvent,  and  was  insolvent  when 
the  testator  gave  the  plaintif!s  notice  to  proceed  on  said 
mortgage. 

The  second  and  third  paragraphs  of  the  answer  having 
been  held  good  on  demurrer  thereto  by  the  plaintiffs,  they 
replied  in  seven  paragraphs,  to  wit : 

First.  A  general  denial  of  the  second  and  third  para- 
graphs thereof. 

Second.  For  further  reply  to  the  second  paragraph  of 
the  answer,  that  the  mortgage  was  not  held  as  a  security  for 
the  notes,  in  renewal  of  which  the  notes  in  suit  were  given, 
or  any  of  them,  but  was  held  as  security  for  the  payment 
of  other  notes  and  renewals  thereof  held  by  them;  that 
Clippinger  was  liable,  and  holden  to  them,  on  the  notes,  in 
renewal  of  which  the  notes  sued  on  were  given  as  surety  of 
Canan,  which  Clippinger  believed  he  would  have  to  pay,  at 
the  time  of  said  indorsement,  and,  to  secure  himself,  as  far 
as  possible,  and  fearing  to  take  a  mortgage  direct  from 
Canan,  and  hoping  to  avoid  the  efllect  of  the  United  States 
bankrupt  law,  he  procured  Canan  to  make  said  memorandum 
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on  said  mortgage;  that  the  plaintiffs  did  not  agree  with 
Clippinger  that  if  be  would  indorse  the  notes  in  suit,  they 
would  hold  said  mortgage,  and  that  the.  same  should 
stand  as  an  indemnity  to  him  against  any  and  all  liability  as 
such  indorser,  as  claimed  by  the  said  defendants;  butat'the 
request,  and  for  the  accommodation  of  said  Clippinger 
solely,  and  without  any  consideration  therefor,  the  plaintifls 
did  sign  a  memorandum  indorsed  on  said  mortgage,  as 
stated,  to  enable  said  Clippinger,  if  there  was  any  benefit  to 
be  derived  therefrom,  to  use  said  mortgage,  and  to  be  subro- 
gated to  the  rights  of  the  plaintiffs,  if  any  they  had,  under 
said  mortgage,  and  for  no  other  purpose,  and  not  to  induce  him 
to  indorse  said  notes,  as  he  was  already  bound  for  the  said 
debt;  nor  did  they  agree  to  look  to  any  other  security  than 
said  Clippinger,  nor  that  they  should  exhaust  any  other  se- 
curity before  looking  to  him ;  that  he  voluntarily  left  said 
mortgage  in  their  custody,  on  no  agreement  whatever 
with  them,  except  that  he  was  to  have  the  same  whenever 
he  desired  to  use  it ;  and  it  has  ever  since  been  at  his  dis- 
posal, and  is  now  ready  for  his  representatives  if  they  de- 
sire it 

Fourth.  For  further  reply  to  said  second  paragraph,  that 
the  mortgage  was  not  recorded  in  the  proper  office  within 
ten  days  after  its  execution,  as  the  law  requires,  which  fact 
was  known  to  Clippinger  at  the  time  he  indorsed  said  notes, 
and  the  rights  of  other  creditors  of  Canan  had  attached, 
whereby  said  mortgage  had  become  of  no  efiect  at  and  be- 
fore the  time  \y^hen  said  endorsements  were  made  thereon. 

Sixth.  For  further  reply  to  the  third  paragraph  of  the  an- 
swer, that  the  mortgage  was  not  held  as  asecurityforthe  notes, 
in  renewal  of  which  the  notes  sued  on  were  given,  but  was 
held  as  security  for  other  notes  of  Canan,  indorsed  by  Clip- 
pinger, not  connected  with  these  notes;  that  Clippinger  was 
liable  to  them  on  the  notes,  in  renewal  of  which  these  notes 
were  given,  and  he  believing  that  he  would  have  to  pay 
the  same,  and  to  secure  himself  from  loss,  and  avoid  the 
operation  of  the  bankrupt  law,  procured  Canan  to  make  said 
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indorsement  on  said  mortgage,  and  knowing  that  the  mort- 
gage had  not  been  properly  recorded,  said  plsuntifis  in  no 
way  misleading  him,  nor  concealing  from  him  the  &ct  that 
said  mortgage  had  not  been  duly  recorded,  nor  soliciting 
him  to  indorse  said  notes  without  any  agreement  by  them  to 
hold  said  mortgage  for  him  as  indemnity,  they,  without  any 
consideration,  made  said  indorsement  on  said  mortgage  to 
enable  him,  if  he  could,  to  use  said  mortgage,  and  for  no 
other  purpose;  nor  did  they  agree  to  look  to  any  other  se- 
curity than  him ;  that  he  left  said  mortgage  with  plaintifis, 
voluntarily,  under  no  agreement  that  they  should  do  any- 
thing therewith  for  him,  but  that  the  same  might  be  ob- 
tained and  used  by  him  whenever  he  saw  fit  to,  and  could, 
do  so;  that  it  has  always  been,  and  now  is,  ready  for 
him,  etc. 

Seventh.  For  further  reply  to  said  third  paragraph,  that 
said  mortgage  was  not  recorded  at  the  date  of  said  indorse- 
ments, and  has  never  been  recorded;  and  before  said  in- 
dorsements, the  rights  of  other  creditors  of  said  Canan  had 
intervened  and  attached  to  said  mortgaged  goods,  and  the 
said  mortgage  had  become  of  no  force  or  effect. 

The  defendants,  the  executors,  demurred  separately  to  all  of 
the  paragraphs  of  the  reply,  because  they  did  not  state  facts 
sufficient,  and  the  demurrers  to  the  third  and  fifth  paragraphs 
were  sustained,  and  those  to  the  other  paragraphs  were  over- 
ruled. The  third  and  fifth  paragraphs  of  the  reply  are, 
therefore,  not  copied  in  this  opinion. 

There  was  a  trial  by  the  court ;  finding  for  the  plaintiffs ;  mo- 
tion for  a  new  trial  overruled ;  and  final  judgment  for  the 
plaintiffs. 

The  first  four  errors  assigned  relate  to  the  correctness  of 
the  court's  action  in  overruling  the  demurrers  to  the  second, 
fourth,  sixth,  and  seventh  paragraphs  of  the  reply.  The 
second  and  fourth  paragraphs  of  the  reply  are  to  the  second 
paragraph  of  the  answer.  We  must,  therefore,  examine  the 
sufHciency  of  that  paragraph  of  the  answer;  for  if  it  was  not 
good,  then  the  demurrer  was  properly  decided  against  the 
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defendants,  as  any  kind  of  a  reply  would  be  good  enough 
for  an  answer,  which  contains  no  defence.  We  are  clearly  of 
the  opinion  that  the  second  paragraph  of  the  answer  is 
wholly  defective  ^nd  insufficient  It  is  only  necessary  to  read 
it,  in  order  to  see  its  defects.  In  the  first  place,  it  fails  to 
state  the  terms  and  conditions  of  the  mortgage,  or  to  show 
what  property  was  mortgaged,  whether  it  was  a  tract  of 
land,  and  if  so,  whether  it  waSi  one  or  one  hundred  acres,  of 
the  value  of  one  or  of  one  thousand  dollars;  or  if  it  was  on 
personal  property,  what  it  consisted  of,  and  What  was  its 
value.  If  the  property  was  worth  only  one  hundred  or  one 
thousand  dollars,  and  the  benefit  of  the  mortgage  was  lost 
to  the  defendants  by  the  ^'neglect  and  misfeasance"  of  the 
plaintifls,  as  alleged  in  the  answer,  that  could  be  no  reason, 
we  suppose,  why  they  should  lose  any  greater  part  of  their 
debt  than  an  amount  equal  to  the  value  of  the  mortgaged 
property.  The  damage  to  the  defendants  or  to  their  testa- 
tor, considering  that  the  mortgage  was  valid,  could  not  ex- 
ceed the  value  of  the  property  lost,  which,  according  to  the 
theory  of  the  defendants,  should  have  been  applied  to  the 
payment  of  the  debt  for  which  their  testator  was  liable;  and 
without  showing  the  extent  of  such  damage,  by  alleging  the 
value  of  the  property,  we  do  not  see  how  the  paragraph  of 
the  answer  can  be  held  sufficient  But  further,  it  is  alleged 
in  this  paragraph  of  the  answer,  "that  said  mortgage  has,  by 
^the  wilful  and  gross  neglect  and  misfeasance  of  the  plaintiffs, 
without  the  fault  or  privity  of  the  testator  or  the  defendants, 
ceased  to  be  of  any  value  as  a  security,  in  the  hands  of  the 
plaintiffs,  or  as  an  indemnity  to  the  testator,  or  to  the 
defendants."  How  did  it  cease  to  be  of  any  value,  etc.? 
This  is  not  good  pleading.    It  is  stating  a  mere  conclusion. 

We  think  the  sixth  paragraph  of  the  reply,  which  was 
directed  to  the  third  paragraph  of  the  answer,  was  good.  It 
meets,  by  way  of  traverse  or  by  new  matter,  all  the  material 
allegations  of  the  third  paragraph  of  the  answer. 

It  is  immaterial  whether  the  seventh  paragraph  of  the  re- 
ply was  good  or  bad.    It  only  asserts  a  fact  which  was  already 
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in  issue,  being  stated  in  the  third  paragraph  of  the  answer; 
that  is,  that  the  mortgage  had  not  been  duly  recorded,  and 
that,  by  the  intervention  of  other  claims,  the  mortgage  had 
become  of  no  value.  All  of  these  questions  were  fully  ex- 
amined during  the  trial  of  the  cause. 

The  only  other  error  complained  of  is  the  refusal  of  the 
court  to  grant  a  new  trial  on  the  motion  of  the  defendants. 

The  reasons  assigned  for  a  new  trial  were  as  follows : 

"First.  For  error  of  law  occurring  at  the  trial  and  ex- 
cepted to  by  appellants,  and  which  worked  accident  and  sur- 
prise to  the  appellants,  which  ordinary  prudence  could  not 
have  guarded  against,  in  this,  that  is  to  say,  that  the  appel- 
lants put  the  appellee,  John  C.S.  Harrison,  upon  the  stand  as 
their  witness  (they  having  first  asked  the  court  if  the  said 
witness  would  be  permitted  to  testify,  in  his  cross  examina- 
tion, to  any  matters  except  such  as  were  n^essarily  called 
out  by  his  answer  to  such  questions  as  should  be  asked  him 
in  the  examination  in  chief,  and  received  from  the  court  a 
negative  answer),  and  thereupon  asked  said  witness  the  fol- 
lowing questions  in  the  examination  in  chief  and  no  other,  as 
bearing  solely  upon  their  defence  .as  specially  pleaded  and  set 
forth  in  the  second  and  third  paragraphs  of  their  answer: 

*'  I.  State  whether  or  not  George  W.  Clippinger,  the  testa- 
tor, indorsed  the  notes  in  suit  to  your  firm  for  the  accommo- 
dation of,  and  as  surety  for,  the  defendant  John  W.  Canan  ? 

"  2.  State  whether  or  not  John  W.  Canan  executed,  ac- 
knowledged, and  deliv/^red  to  your  firm  a  mortgage  on  the 
personal  property  in  the  Spencer  House,  at  Indianapolis,  on 
the  2d  day  of  January,  iS$9? 

"3.  State,  if  you  can,  the  name  of  the  attorney  who  drew 
that  mortgage? 

"4.  State  whether  or  not  the  notes  representing  the  debt 
covered  by  that  mortgage  were  promptly  paid  or  renewed  at 
maturity? 

"5.  State  who,  if  any  one,  were  indorsers  on  any  renew- 
als of  those  notes,  at  the  time  the  notes  here  sued  on  came 
to  your  possession  ? 
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"  6.  State  whether  or  not  you  now  have  that  mortgage  in 
your  possession  and  under  your  control. 

"7.  Will  you  please  produce  it  to  the  court? 

**8.  Please  state,  if  you  can,  whose  signature  this  is  under 
the  first  memorandum  written  upon  the  back  of  the  mort- 
gage. 

"  9.  Please  state  whether  or  not  this  memorandum  was 

signed  by  him  with  your  knowledge  or  consent. 

**  10.  State  whether  or  not  it  was  signed  before  the  in- 
dorsement to  your  firm  by  George  W.  CHppinger  of  the 
notes  now  here  sued  on,  and  as  a  part  of  that  transaction. 

"II.  State  whether  or  not  the  notes  spoken  of  in  this 
memorandum  are  the  same  notes  you  here  sue  on. 

"12.  State,  if  you  can,  whose  signature  this  is  under  the 
other  memorandum  written  upon  the  back  of  the  mortgage. 

"13.  State  whether  or  not  it  was  signed  by  you  before 
the  indorsement  to  your  firm,  by  George  W.  Clippinger,  of 
the  notes  here  sued  on,  and  as  a  part  of  that  transaction. 

"14.  State  whether  or  not  the  notes  described  in  this 
memorandum  are  the  same  notes  you  here  sue  on. 

"15.  State,  if  you  can,  to  what  'other  parties,'  and  what 
*  renewals,'  reference  is  had  toward  the  close  of  this  mem- 
orandum, if  any. 

"  16.  State  whether  or  not  you  obtained  a  judgment  on 
the  note  you  have  designated  as  the  Guetig  and  Roos  note 
against  John  W.  Canan,  Henry  Guetig,  and  Jacob  Roos,  on 
the  1 2th  day  of  January,  1870,  in  this  court. 

"Whereupon  the  court,  upon  the  cross  examination  of  the 
said  witness,  John  C.  S.  Harrison,  by  his  own  attorney,  per- 
mitted said  witness  to  give  his  testimony  upon  the  matter 
which  was  entirely  new,  and  which  was  in  nowise  gone  into 
or  called  out  by  any  of  said  questions  asked  by  the  appel- 
lants upon  the  examination  in  chief,  and  upon  which  the 
appellees  rely  in  the  second  and  sixth  paragraphs  of  their 
reply,  in  avoidance  of  the  defences  so  set  forth  and  specially 
pleaded  in  the  second  and  third  paragraphs  of  appellants' 
answer;  that  is  to  say,  the  said  witness,  although  he  had 
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been  in  nowise  asked,  upon  the  examination  in  chief,  of 
what  notes  the  notes  sued  on  were  renewals,  or  whether  they 
were  renewals  of  any  notes,  was  permitted  by  the  court  to 
give  his  testimony  that  they  were  in  renewal  of  notes,  the 
originals  of  which  were  dated  January  2d,  1869,  and  to  ofier 
such  originals  in  evidence,  and  to  testify  that  the  notes 
sued  on  had  no  connection  by  renewal  or  otherwise  with 
the  notes  named  in  the  mortgage. 

"Second.  For  the  reason  that  the  judgment  rendered  by 
the  court  involved  excessive  damages  and  error  in  the  assess- 
ment of  the  amount  of  recovery,  in  this,  that  whereas  only 
a  judgment  for  six  thousand  two. hundred  and  fifty-seven 
dollars  and  sixteen  cents,  principal  and  interest  of  the  notes 
sued  on,  and  costs  taxed  at dollars,  should  have  been  ren- 
dered against  the  appellants  as  executors  of  George  W.  Clip- 
pinger,  an  indorser  of  said  notes,  the  court  rendered  a  judg- 
ment against  them  for  six  thousand  five  hundred  and  sixty- 
nine  dollars  and  ten  cents,  having  added  to  the  principal 
and  interest  of  said  notes  the  sum  of  three  hundred  and 
twelve  dollars,  attorney's  fees. 

''Third.  For  error  of  the  court  in  admitting,  over  the 
objection  and  exception  of  the  appellants,  the  testimony  of 
John  C.  S.  Harrison,  John  D.  Howland,  Israel  Taylor, 
Samuel  W.  Watson,  and  John  W.  Canan,  by  way  of  varying 
and  contradicting  the  terms  of  the  two  acknowledgments  in 
writing  upon  the  back  of  the  mortgage  signed  by  said  John 
W.  Canan,  and  the  said  appellees,  by  their  firm  name  of  A.  & 
J.  C.  S.  Harrison,  the  said  mortgage  with  said  written  acknowl- 
edgment having  already  been  produced  and  proved  by  the 
appellants. 

''  Fourth,  fifth,  and  sixth.  That  the  decision  of  the  court 
is  not  sustained  by  sufficient  evidence,  and  is  contrary  to  law. 

Seventh.  For  error  of  the  court,  in  admitting  (over  the 
objection  of  the  appellants)  the  testimony  of  John  D.  How- 
land,  a  witness  for  appellees,  touching  conversations  between 
himself  and  Hammond,  which  took  place  before,  and  not  at, 
the  time  of  the  signing  by  John  W.  Canan  and  the  appellees 
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of  such  written  acknowledgments  upon  the  mortgage,  in 
order  to  vary  or  contradict  the  engagements  shown  by  sucli 
written  acknowledgments. 

"Eighth.  For  error  of  the  court  in  admitting,  over  the 
objection  and  exception  of  the  appellants,  the  testimony  of 
Israel  Taylor  as  to  what  Harrison  said  to  Hammond  about 
the  mortgage,  in  order  to  vary  or  contradict  the  engage- 
ments shown  by  the  written  acknowledgments  signed  by  Har- 
rison upon  the  mortgage,  the  said  witness  not  testifying  that 
it  was  said  at  the  time  of  the  signing  by  Harrison  of  the 
written  acknowledgment,  but  testi^^ing  that  he  did  not  see 
Harrison  sign  the  said  written  acknowledgment. 

"Ninth.  For  error  of  the  court  in  admitting,  over  the 
objection  and  exception  of  the  appellants,  the  testimony  of 
John  C.  S.  Harrison,  touching  anything  he  said  to  Ham- 
mond, and  any  conversation  between  himself  and  Hammond 
before,  and  not  at,  the  time  of  the  signing  by  him  of  the 
acknowledgment  in  writing  produced  and  proved,  in  order 
to  vary  or  contradict  the  engagements  shown  by  sudi 
acknowledgment  in  writing." 

The  first  reason  for  a  new  trial  is  based  on  the  alleged  vio- 
lation by  the  court  of  an  agreement  previously  entered  into 
with  counsel  for  the  defendants,  concerning  the  extent  to 
which  the  witness  Harrison  should  be  allowed  to  go  in  tes- 
tifying on  cross  examination,  or  as  a  witness  for  the  plaintiffs, 
when  he  should  be  put  on  the  stand  as  a  witness  for  the  de- 
fendants. It  is  not  claimed  that  the  plaintiffs  or  their  attor- 
neys were  parties  to  this  agreement.  As  a  rule,  it  is  not 
proper  for  the  court  to  state  or  agree  beforehand  what  it 
will  or  will  not  decide  at  some  subsequent  stage  of  the 
cause,  but  it  should  leave  counsel  to  decide  for  them- 
selves what  course  they  will  pursue  in  the  presentation  of 
the  facts  of  the  case,  or  other  steps  to  be  taken,  and  decide 
questions  when  they  are  presented  in  their  regular  order. 
We  find,  however,  upon  an  examination  of  the  bill  of  ex- 
ceptions, no  such  agreement.  A  party  examined  by  his  ad- 
VoL.  XXXVIIL— 22 
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versary  is  not  confined  to  a  mere  response  by  way  of  cross 
examination  to  what  has  been  elicited  from  him  in  the  direct 
examination,  but  he  may  testify  to  any  matter  pertinent  to 
the  issue.  2  G.  &  H.  189,  sec.  300.  But  from  an  examina- 
tion of  the  testimony  of  Harrison,  it  is  difficult  to  say  that 
the  matters  testified  to  by  him,  at  the  instance  of  his  coimsel, 

were  not  so  connected  with  the  testimony  in  chief  as  to 

Ibe  warranted  under  the  right  of  cross  examination.  But, 
however  this  may  be,  there  is  nothing  in  this  ground  for  a 

new  trial. 
^  The  second  reason  for  a  new  trial  is  based  on  the  idea  that 
'  attorney's  fees  could  not  be  allowed  as  part  of  the  damages 
to  which  the  plaintiffs  were  entitled.  The  following  ex- 
presses the  position  assumed  by  counsel  for  the  appellants 
on  this  point  in  the  cdse: 

"Upon  this  feature  of  the  case,  we  desire  only  to  say  that, 
so  far  as  the  words,  'and  attorney's  fees  if  suit  be  instituted 
on  this  note,'  in  the  notes  sued  on,  are  concerned,  they  do 
not  import  a  promise  to  pay  a  sum  certain  absolutely,  and  at 

.all  events,  but  are  so  controlled  by  a  contingency — ^by  some- 
thing so  entirely  extrinsic — ^that  if  they  do  not  destroy  the 

inogotiable  quality  of  the  notes  altogether,  the  notes  are,  at 
least,  not  negotiable  to  the  extent  of  any  additional  obliga- 

:tion  that  could  be  imposed  by  such  words." 

This  question  has  been  several  times  considered  by  this 

.^court,  and  we  see  no  reason  in  the  argument  before  us  to 

•change  our  rulings.  The  promise  in  the  notes  was  to  pay  a 
sum  certain,  and  if  that  certain  sum  had  been  paid  according 
to  promise,  there  would  have  been  no  question  about  the 

.attorney's  fees;  that  stipulation  in  the  note  becomes  availa- 
ble only  after  and  in  consequence  of  the  dishonor  of  the 
note  by  non-payment. 
The  third  reason  is,  that  the  court  admitted  parol  evi- 

•<lence  to  vary  and  contradict  the  terms  of  the  indorse- 
ments  on  the   mortgage,   one  of  which    was    signed  by 

*Canan,  and  the  other  by  the  plaintiffs.    There  is  no  good 

•ground  for  this  position.     The  indorsement  of  Canan  says 
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that  the  notes  indorsed  by  Clippinger  were  "  in  renewal  of 
six  thousand  dollars  of  the  original  •  debt  secured  by  the 
mortgage/'  This  was  evidently  a  mistake,  or  it  was  done  in 
pursuance  of  an  arrangement  between  Canan  and  Clippinger, 
in  order,  if  possible,  to  make  the  mortgage  some  security  to 
Clippinger.  The  indorsement  of  the  plaintiffs  contains  no 
such  statement,  and  they  were  not  bound  by  what  was  put 
in  the  writing  signed  by  Canan.  It  was  proper  that  they 
should  show,  and  they  did  abundantly  prove,  that  the  notes, 
in  renewal  of  which  the  notes  in  suit  were  given,  were  not 
part  of  the  debt  secured  by  the  mortgage.  The  court  vio- 
lated no  rule  of  law  in  allowing  this  evidence  to  be  in- 
troduced 

The  seventh,  eighth,  and  ninth  reasons  for  a  new  trial  are 
of  the  same  nature.  Hammond  was  acting  in  the  matter  as 
the  attorney  of  Qippinger;  Rowland  was  acting  as  the  at- 
torney of  the  plaintiffs;  Canan  was  a  party  to  the  negotia- 
tions, and  they  all  participated,  as  did  one  or  both  of  the 
plaintifTs,  in  the  conversations  preceding  and  attending  the 
transaction  of  the  business  and  the  signing  of  the  papers, 
and  their  statements  were  properly  admitted  to  show  the  at- 
tending circumstances,  and,  among  these,  whether  the  preced- 
ing notes  were  part  of  the  debt  secured  by  the  mortgage, 
whether  Clippingfer  knew  that  the  mortgage  had  not  been 
recorded,  and  the  consideration  and  agreement  on  which  the 
indorsements  were  made  on  the  mortgage. 

The  other  reasons  for  a  new  trial  call  in  question  the  suf- 
ficiency of  the  evidence  to  justify  the  finding  of  the  court.  It 
was  alleged  by  the  defendants,  in  their  answer,  that  Canan 
alone  was  liable  on  the  notes  for  the  debts,  in  renewal  of  which 
the  notes  in  suit  were  given  to  the  plaintiff.  But  the  evidence 
clearly  shows  that  this  allegation  was  untrue.  There  is 
nothing  to  the  contrary  of  what  is  testified  on  this  subject  by 
J.  C.  S.  Harrison  and  Canan,  who  each  testified  ^that^  the 
notes  in  suit  were  renewals  of  notes  on  whicji  Clippinger 
was  the  security  of  Canan  for  the  same  amounts.  It  was  alsp 
alleged  in  the  answer  that  the  debts,  in  renewal  of  which  the 
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notes  sued  on  were  given,  were  a  part  of  the  debts  secured 
by  the  mortgage.  The  evidence  shows  that  this  allegation 
is  without  any  foundation  in  fact.  On  the  contrary,  the 
evidence  makes  it  clear  that  the  notes  preceding  these  were 
secured  by  Clippinger  alone  as  the  surety  of  Canan,  and 
not  in  any  way  connected  with  the  mortgage. 

Then  it  was  alleged  in  the  answer  that  the  plaintiflfe  con- 
cealed from  Clippinger  the  fact  that  the  mortgage  had  not 
been  recorded  in  time,  and  was,  therefore,  invalid  as  to  third 
parties.  The  evidence  shows  that  this  fact  was  known  to 
Clippinger.  He  could  hardly  have  failed  to  know  it,  if  it 
had  not  been  told  to  him,  from  the  examinations  of  the 
mortgage  which  he  must  be  presumed  to  have  made  while 
negotiating  for  the  making  of  the  indorsements  on  it,  and  at 
the  time  when  they  were  made.  It  would  be  a  singular  cir- 
cumstance out  of  which  to  manufacture  a  charge  of  fraud,  as 
the  public  records,  upon  examination,  would,  at  once,  show 
the  truth  of  the  matter,  if  the  party  did  not  h^ve  access  to 
the  original  and  the  usual  indorsements  on  it,  which  the  law 
requires  the  officer  to  make.  But  we  need  not  further  ex- 
amine the  evidence.  When  the  defendants  failed  to  prove 
facts  so  essential  in  their  case,  it  is  difficult  to  see  how  it  can 
be  maintained  that  there  should  have  been  a  finding  in  their 
favor. 

There  is  a  legal  question  involved  in  the  case  which  is 
not  discussed,  and  that  is,  whether  the  indorsement  by  the 
plaintiffs  on  the  mortgage  could,  in  any  event,  vest  in  Clip- 
pinger any  right  under  the  mortgage.  The  mortgage  was 
executed  to  secure  the  payment  of  claims  in  which  Clippin- 
ger had  no  sort  of  interest,  either  as  payee,  indorser,  or 
surety.  Neither  the  notes  mentioned  in  the  mor^[age, 
which  it  was  given  to  secure,  nor  any  interest  in  them  was 
assigned  to  him.  He  held  none  of  the  paper  secured  by 
the  mortgage,  nor  was  he  indorser  or  surety  on  any  such 
paper,  so  that  he  could  claim  under  the  mortgage  for  in- 
demnity or  reimbursement  directly  or  by  subrogation.  The 
assignment  of  a  mortgage,  independent  of  the  debt  which  it 
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is  given  to  secure,  is  an  unmeaning  ceremony.  But  we  need 
decide  nothing  on  this  point.  See  4  Kent  Com.  194.  The 
debts  which  were  secured  by  the  mortgage,  or  some  of 
them,  were  those  which  were  reduced  to  judgments,  and  on 
which  the  executions  issued  upon  which  the  mortgaged  prop- 
erty was  sold.  It  did  not  sell  for  enough  to  pay  their  debts. 
What  right  had  Clippinger,  then,  under  the  mortgage,  con- 
ceding that  the  memorandums  gave  him  any  right  at  all  ? 
It  was  expressly  provided  in  the  memorandum  of  the  plain- 
tiffs on  the  mortgage,  that  his  right  was  "subject  to  any 
priority,  if  such  there  be  in  law  to  any  other  parties  who 
may  have  become  bound  on  any  renewals  of  any  part  of  the 
original  debt  secured  by  said  mortgage."  Had  the  mort- 
gage been  recorded  in  time,  and  had  Clippinger  by  the  in- 
dorsement acquired  an  interest  in  the  mortgage,  and  had 
there  been  a  sale  of  the  mortgaged  property  on  notice,  or  in 
pursuance  of  a  judgment  of  foreclosure,  the  claims  of  those 
who  were  bound  for  the  payment  of  the  debts  mentioned  in 
the  mortgage  must  have  been  first  paid,  and  then,  according 
to  the  evidence  of  the  value  of  the  property,  there  would 
have  been  nothing  left  for  the  defendants. 

The  court  committed  no  error  in  refusing  to  grant  a  new  trial. 

The  judgment  is  affirmed,  with  costs. 

U.  y.  Hammond  and  %  M.  yudah^  for  appellants, 

N.  B.  Taylor  and  E.  Taylor^  for  appellees. 


Gaff  et  al.  v.  Hutchinson  et  al.  !,38  »*Jl 

Pleadrio. — Suit  on  Account, — Different  items  of  an  account,  having  no  con- 
nection witik  each  other,  may  be  joined  in  one  paragraph,  either  in  a  complaint 
or  in  an  answer  fay  way  of  set-o£ 

Practice.— i^i/tiN^  AddUUnal  JParagraph^'^X.  is  no  abuse  of  discretion  in  the 
cooit  to  permit  an  additional  paragraph  of  answer  to  be  filed  alleging  pay- 
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ment,  after  paragraphs  by  way  of  set-off  have  been  filed»  Nor  is  it  an  abase 
of  discretion  in  the  court  to  refuse  the  plaintiff  leave  to  file  an  additional 
paragraph  of  complaint  after  answer.  The  proposed  additional  paragiraph  of 
complaint  was  not  in  this  case  set  out  on  appeal  to  this  court. 

SAUE.^Afotum  to  Strike  Out  Social  DemaL—U  is  not  error  to  strike  out,  on 
motion,  a  special  denial  in  reply,  there  bei|j^  a  general  denial  in  already. 

Same. — Amendment  of  Complaint  on  Terms  after  Review  of  JtuCgment. — 
Where,  on  proceedings  in  review,  a  judgment  has  been  set  aside,  leave  to 
amend  the  complaint  by  adding  an  item  of  five  thousand  dollars,  not  em- 
braced in  the  original  complaint,  was  properly  granted  only  on  the  terms  that 
the  plaintiff  pay  the  costs  accrued  in  the  case  since  the  issues  were  formed. 

Same. —  Verdict, — Certainty. — ^A  verdict  is  sufficiently  certain  where  the  finding 
is  for  a  sum  named,  with  six  per  cent,  per  annum  from  a  date  fixed. 

Same. — Bill  of  Exceptions, — Filing  in  Time, — Inspection  fy  Opposite  CounseL 
Where  judgment  was  rendered  on  the  31st  of  December,  and  ninety  days 
were  given  within  which  to  file  a  bill  of  exceptions,  and  the  paper  cootaining 
the  exceptions  was  indorsed  by  the  judge,  "  Rnepared  and  presented  to  me 
for  my  signature,  this  29th  day  of  March,  by  the  plaintiff^s  attorneys,  and  not 
signed  tQI  shown  to  the  opposite  attorneys,"  and  the  exceptions  were  finally 
signed  on  the  29th  of  June,  over  the  objection  of  the  defendant,  and  filed  in 
the  clerk's  office  on  tbe  27tli  of  August,  the  paper  was  no  part  of  the  reccmL 
Where  time  is  given  beyond  the  term  in  which  to  file  a  bill  of  exceptions,  it 
must  ordinarily,  if  not  in  all  cases,  be  filed  within  the  time  limited. 

It  is  a  cooHDcndable  pcactice  to  require  the  bill  of  exceptions  to  be  pr& 
pared  in  time  to  enable  the  judge  and  opposite  counsel  to  .examine  it  conve- 
niently. 

Same. — Pleading. — Judgment, — Where  the  complaint  con^sted  of  paragraphs 
sounding  in  contract,  demanding  ten  thousand  dollars,  and  one  paragraph  of 
the  answer  was  by  way  of  set-ofi^  that  the  plaintiff  was  indebted  to  defend- 
ant ten  thousand  one  hundred  and  eighty-four  dollars  and  seven  cents,  anci 
demanding  jn^ment  for  that  sum,  and  another  paragraph  was  a  plea  of  pay- 
ment, and  the  reply  was  a  denial,  judgment  nnght  properly  be  rendered  for 
the  defendant  in  any  sura  not  exceeding  the  amount  claimed  in  the  answer. 

APPEAL  from  the  Gibson  Common  Pleas. 

WoRDEN,  C.  J. — This  was  an  action  by  tiie  appellants 
against  the  appeUees  on  matters  arising  upon  contract.  The 
defendants  pleaded,  amongst  other  things,  a  set-ofT  Issue. 
trial,  and  verdict  for  defendants,  as  follows^  \\z^i 

"  We,  the  jury,  find  for  the  defendants  and  assess  their 
damages  at  six  thousand  dollars,  with  interest  at  six  per 
cent.*per  annum  from  the  2Sth  day  of  January,  1865. 

[Signed :]  ** William  Davi%  Foremao/* 
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The  court,  having  overruled  m^olls  for  SrVenifif  de  novo, 
for  a  new  trial,  and  in  arrest  of  judgme'nt,  made  b/  the  plaid* 
tif&,  rendered  judgment  for  the  defendants  on  the  verdict  for 
the  amount  thereof,  including  the  interest  from  the  time 
mentioned  therein. 

The  plaintifis  below  appeal,  and  assign  twenty-nine  errors. 
We  need  not  notice,  in  detail,  all  the  errors  assigned,  but 
we  will  consider  such  points  presented  by  them  as  legiti- 
mately arise  in  the  record. 

The  defendants'  setoflf  consisted  of  numerous  items,  set 
out  in  a  bill  of  particulars,  giving  some  credits  and  claiQi- 
ing  a  balance  in  their  favor  of  over  ten  thousand  dollars. 
Amongst  the  items  of  set-off  thus  pleaded,  were  two  charges, 
one  for  the  hire  of  a  barge  called  the  "  Coal  Hill,"  and  the 
other  for  the  hire  of  the  barge  called  the  "Lioness,"  each 
for  five  hundred  and  three  days,  at  the  rate  each  of  five 
dollars  per  day.  The  plaintifis  moved  that  these  items  *'  be 
paragraphed  separately,  because  the  same  constitute  a  sep- 
arate and  distinct  cause  of  action  from  all  the  other  items  in 
the  answer;"  but  the  court  overruled  the  motion,  and  the 
plaintifis  excepted.  There  was  no  error  in  this  ruling. 
Different  items  of  an  account,  having  no  connection  with 
each  other,  may  be  joined  in  one  paragraph.  Otherwise,  a 
merchant  suing  upon  an  account  for  goods  sold  and  deliv- 
ered would  be  required  to  have  as  many  paragraphs  in  his 
complaint  as  there  were  disconnected  items  in  the  account; 
or  a  man  suing  upon,  or  setting  up  by  way  of  set-ofK)  an  ac- 
count for  a  bushel  of  apples  sold  at  one  time,  a  bushel  of 
potatoes  at  another,  a  dozen  eggs  at  another,  and  so  on 
indefinitely,  would  be  required  to  furnish  a  separate  para- 
graph for  each  item. 

After  the  defendants  had  filed  an  answer  of  three  para- 
graphs, the  court  permitted  them  to  file  a  fourth,  alleging 
payment.  In  this  we  see  no  error  or  abuse  of  discretion. 
The  plaintiffs  thereupon  moved  for  a  continuance,  but  made 
no  showing  of  cause.  The  motion  was  overruled.  There 
was  no  error  in  this.    2  G.  &  H.  117,  section  97. 
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The  plaintiffs  moved  for  leave  to  file  a  fourth  paragraph 
of  complaint  What  matter  was  proposed  to  be  embodied 
in  the  paragraph  to  be  added  does  not  appear.  The  motion 
was  overruled.  This  was  a  matter  within  the  discretion  of 
the  court,  and  we  do  not  see  as  there  was  any  abuse  of  that 
discretion.  The  court,  on  motion  of  defendants,  struck  out 
a  paragraph  of  the  plaintiffs*  replication.  The  paragraph 
stricken  out  was  a  special  denial,  a  general  denial  being  al- 
ready replied.    There  was  no  error  in  this. 

After  there  had  been  one  trial  of  the  cause,  and  certain 
proceedings  by  way  of  review  had,  in  which  a  judgment 
which  had  been  rendered  was  set  aside,  the  plaintiffs  moved 
for  leave  to  amend  their  complaint  by  adding  thereto  an 
item  of  ^ve  thousand  dollars  not  embraced  in  the  original 
complaint.  The  court  granted  the  leave,  on  the  terms  that 
the  plaintifis  pay  the  costs  that  had  accrued  in  the  case  since 
the  issues  had  been  formed.  The  plaintiffs  excepted  to  the 
terms,  but  they  seem  to  us  to  have  been  reasonable  and 
proper.  Such  an  amendment  ought  not  to  be  permitted  ex- 
cept upon  such  terms.  The  court  very  properly  overruled 
a  motion  to  reconsider  the  question. 

The  motions  for  di  venire  de  novo  and  in  arrest  of  judgment 
were  based  upon  the  theory  that  the  verdict  was  insufficient. 
We  are  of  opinion  that  the  verdict  was  sufficient.  The 
amount  found  for  the  defendants  was  six  thousand  dollars, 
with  six  per  cent,  interest  thereon  from  a  previous  date 
named.  There  is  no  ambiguity  or  uncertainty  about  it,  or 
any  doubt  as  to  the  meaning  of  the  jury.  It  is  a  maxim 
of  the  law  that  that  is  sufficiently  certain  which  can  be  ren- 
dered certain.  A  simple  computation  only  was  necessary  to 
fix  the  exact  amount  of  the  verdict  so  that  it  might  be  ex- 
pressed in  one  sum.  This  computation  the  court  might 
make  and  render  judgment  accordingly.  Suppose,  to  illus- 
trate, that  there  is  a  complaint  of  three  parag^phs,  setting 
up  distinct  claims,  and  the  jury  should  find  for  the  plaintiff 
and  assess  his  damages  on  the  first  paragraph  at  one  hun- 
dred dollars,  and  on  the  second  paragraph  at  two  hundred 
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dollars,  and  on  the  third  paragraph  at  three  hundred  dollars ; 
could  not  the  court  add  the  sums  together  and  render  judg- 
ment for  the  six  hundred  dollars  ?  If  so,  the  court  in  the  case 
before  us  could  make  the  necessary  computation  and  render 
the  proper  judgment,  for  it  is  only  a  computation  that  is 
necessary  in  either  case.  In  the  case  of  Barrett  v.  WiUs^  4 
Leigh,  114,  a  verdict  for  the  plaintiff  ''for  the  debt  in  the 
declaration  mentioned,  with  interest  from  the  loth  Sep- 
tember, 1826,  subject  to  a  credit  for  fifty-three  dollars  paid  on 
the  26th  September,  1826,"  was  held  to  be  good,  and 
that  the  court  might  render  the  proper  judgment  thereon. 
The  statute  provides,  that  "in  actions  for  the  recovery  of 
money,  the  jury  must  assess  the  amount  of  the  recovery." 
2  G.  &  H.  206,  sec.  338.  We  are  of  opinion  that  in  this 
case  tiie  amount  was  sufficiently  assessed  by  the  jury. 

We  have  thus  passed  upon  all  the  questions  that  are  prop- 
erly presented  by  the  record.  The  important  questions  in 
the  cause,  and  those  upon  which  the  appellants  rely  mainly 
for  a  reversal,  are  those  which  arose  on  the  trial  of  the  cause, 
and  are  involved  in  the  overruling  of  the  motion  for  a  new 
trial. 

The  bill  of  exceptions  by  which  it  is  sought  to  present 
these  questions  was  filed  too  late  and  cannot  be  deemed  a 
part  of  the  record. 

The  motion  for  a  new  trial  seems  to  have  been  overruled 
and  judgment  rendered  on  the  31st  day  of  December,  1868, 
and  ninety  days  from  that  time  were  given  the  plaintiffs, 
within  which  to  file  a  bill  of  exceptions.  On  the  29th  day 
of  March,  1869,  a  bill  of  exceptions  was  presented  to  the 
judge  for  his  signature,  who  declined  to  sign  the  same,  but 
he  made  and  signed  the  following  statement,  viz. :  "  Pre- 
pared and  presented  to  me  for  my  signature  this  29th  day  of 
March,  1869,  by  the  plaintiffs'  attorneys,  and  not  signed  till 
shown  to  the  opposite  attorneys." 

The  bill  was  finally  signed  by  the  judge  on  the  29th  of 
June,  1869,  the  defendants  objecting  and  excepting  thereto. 
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and  was  not  filed  in  the^  clerk's  office  until  the  27th  day  of 
August^  1869. 

Where  time  is  given  beyond  the  term,  in  which  to  file  a 
bill  of  exceptions,  it  must  ordinarily,  if  not  in  all  cases,  be 
filed  within  the  time  limited.  There  is  nothing  in  this  case, 
if  there  can  be  in  any,  that  authorizes  the  filing  of  it  after  the 
time  limited.  The  practice  is  quite  commendable  for  the 
judge,  as  was  done  in  this  case,  to  require  the  bill  to  be 
shown  to  the  opposite  counsel,  before  signing  it.  Where  op- 
posite counsel  thus  have  an  opportunity  to  inspect  a  bill  be- 
fore it  is  signed,  and  are  thus  enabled  to  point  out  mistakes 
or  omissions  that  might  otherwise  escape  the  scrutiny  of  the 
judge,  the  bill  will  be  much  more  likely  to  be  accurate  than 
if  signed  without  inspection  by  die  opposite  party.  And,  in 
our  opinion,  the  bill  ought  to  be  prepared  in  such  time  as 
will  give  the  opposite  party  a  reasonable  opportunity  to  ex- 
amine it,  if  he  desires  to  do  so,  or  if  the  judge  desires 
him  to  do  so,  and  also  to  give  the  judge  convenient 
time  for  examination,  before  the  expiration  of  the  time  lim- 
ited for  the  signing  and  filing  of  the  same.  In  this  case  the 
bill  was  not  signed  until  about  three  months,  or  filed  imtil 
about  five  months,  after  the  time  limited ;  and  yet  no  good 
reason  appears  why  it  might  not  have  been  signed  and  filed 
within  the  prescribed  time. 

We  may  observe  that  the  charges  of  the  court  are  not 
contained  in  the  record,  except  as  they  are  embodied  in  the 
bill ;  hence,  as  the  bill  of  exceptions  is  no  part  of  the  record, 
the  charges  are  in  no  manner  before  us. 

The  judgment  will  have  to  be  affirmed. 

The  judgment  below  is  affirmed,  with  costs  and  two  per 
cent,  damages. 

On  Petition  for  a  Rehearing. 

WoRDEN,  C.  J. — Upon  a  reconsideration  of  this  case,  on 
the  petition  for  a  rehearing,  we  find  no  cause  to  change  the 
conclusion  heretofore  arrived  at,  nor  do  we  think  it  neces- 
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sary  to  add  anything  to  what  was  Said  in  the  original  opin- 
ion, except  upon  one  point,  which  was  not  fully  considered 
in  the  original  opinion.  It  was  insisted  in  the  original  brief 
of  the  appellants,  and  again  in  the  petition  for  rehearing,  as 
one  of  the  grounds  on  which  the  judgement  should  have 
been  arrested,  that  the  pleadings  were  not  in  such  condition 
as  to  warrant  a  judgment  in  favor  of  the  defendants  for  the 
amount  recovered  by  them. 

The  complaint  consisted  of  three  paragraphs,  sounding  in 
contract,  in  which  the  plaintiffs  demanded  the  sum  of  ten 
thousand  dollars.  The  defendants  pleaded  the  general  denial, 
but  this  was  afterward  withdrawn,  and  may  be  regarded  as 
never  having  been  filed.  They  also  pleaded,  secondly,  by 
way  of  set-ofif)  that  the  plaintiffs  were  indebted  to  them  in 
the  sum  of  ten  thousand  one  hundred  and  eighty-four  dol- 
lars and  seven  cents,  and  demanded  judgment  for  that  sum. 
This  paragraph  was  accompanied  by  a  long  bill  of  particu- 
lars, or  statement  of  accounts  between  the  parties,  in  which 
the  plaintiffs  are  credited  with  some  of  the  matters  embraced 
in  their  complaint,  and  not  with  others,  and  also,  we  believe, 
with  some  not  embraced  in  their  complaint  The  third  para- 
graph of  the  answer  is  of  no  importance  to  the  question  in- 
volved. The  fourth  pars^raph  of  the  answer  admitted  the 
plaintiffs'  cause  of  action,  but  averred  payment  thereof. 
Replication  in  denial  of  the  second  and  fourth  paragraphs 
of  the  answer. 

Under  these  pleadings,  it  is  quite  clear,  as  we  think,  that 
judgment  could  properly  have  been  rendered  for  the  defend- 
ants for  any  amount  not  exceeding  the  amount  claimed  by 
them  in  their  answer  of  set-of!)  viz.,  the  sum  of  ten  thousand 
one  hundred  and  eighty-four  dollars  and  seven  cents.  This 
must  be  so  on  every  principle  of  pleading.  The  plaintiffs' 
cause  of  action  was  admitted,  to  be  sure,  because  not  denied, 
and  it  was  expressly  admitted  in  the  fourth  paragraph  of  the 
answer.  But  then  it  was  averred  to  have  been  paid.  It 
may  have  been  paid.  If  the  jury  had  found  for  the  defend- 
ants for  the  whole  amount  claimed  by  them  in  their  set-o£^ 
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this  court  could  not  say,  without  haWng  the  evidence  before 
it|  that  the  plaintiils'  claim  had  not  been  fully  paid,  nor  that 
the  amount  found  for  the  defendants  was  not  due  them.  The 
pleadings  in  the  cause  are  clearly  sufficient  to  sustain  the 
judgment  rendered. 

The  petition  for  a  rehearing  is  overruled. 

C.  E.  Marsh,  W.  S.  Holman,  y.  E.  McDonald,  y.  M.  But 
ler,  and  E.  M.  McDonald^  for  appellants. 

B.  Hynes,  Z.  Q.  De  Bruler,  C.  A.  De  Bruler,  and  A.  IgU- 
Juxrt,  for  appellees. 


Keeney  v.  The  Indianapous  and  St.  Louis  Railroad  Com- 
pany. 

APPEAL  from  the  Hendricks  Circuit  Court. 

Pettit,  J. — In  all  legal  aspects,  this  case  is  the  same  as 
Straughan  v.  The  Indianapolis  and  SL  Louis  Railroad  Con> 
pany,  ante,  p.  185 ;  and  on  the  authority  of  that  case,  the 
judgment  in  this  is  in  all  things  affirmed,  at  the  costs  of  the 
appellant,  with  five  per  cent,  damages. 

W.  A.  McKenzie,  for  appellant. 

M.  A.  Osbom  and  Z.  Ritter,  for  appellee. 


The  City  of  Indianapous  v.  Lawyer  et  al. 

City. — Drainage, — Injury  to  Adjoining  Property, — ^Whcre,  by  its  system  of 
drainage,  a  city  has  accumulated  a  large  flow  of  water  on  a  particular  street, 
it  is  its  duty  to  provide  for  the  escape  of  the  water  without  damage  to  adjoin- 
iag  property. 
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SAUB.^—J^ai/road, — If  a  city  permit  a  railroad  company  to  occupy  and  cross 
streets  and  alleys,  and  require  it  to  construct  culverts,  and  the  city  adopt  them 
for  its  use,  and  they  prove  insufficient,  or  become  out  of  repair,  the  city  vrill 
be  liable  for  injury  resulting  to  adjoining  property  by  reason  of  such  insuffi- 
ciency. 

Same.— While  the  city  will  not  be  liable  for  injury  resulting  from  defective 
sewers  constructed  for  the  exclusive  use  of  the  railroad  company,  still  she 
cannot  delegate  her  general  power  and  adopt  the  work  of  the  company  as 
part  of  her  general  system  without  responsibility  for  defects  in  the  work. 

'PKAcncB.'^Danurrer  to  Eindenctj-^O^  a  demurrer  to  the  evidence,  it  is  the 
duty  of  the  court  to  take  as  true  the  propositions  of  fact  established  by  the 
evidence,  and  to  infer  from  the  evidence  every  conclusion  which  the  juiy 
could  reasonably  have  drawn  from  it 

Same. — Interrogatories  to  Jury, — ^Where  there  is  a  demurrer  to  the  evidence, 
interrogatories  should  not  be  submitted  to  the  jury  in  assessing  damages. 

APPEAL  from  the  Marion  Common  Pleas. 

Downey,  J. — ^The  appellees  sued  the  city.  In  the  amended 
fourth  paragraph  of  the  complaint,  which  was  the  only  para- 
graph held  by  the  court  to  be  sufficient,  they  alleged,  that  on 
the  7th  day  of  May,  1865,  they  leased  for  a  term  of  ten  years 
certain  real  property  in  said  city,  and  erected  thereon  a  large 
and  commodious  warehouse,  with  steam  elevators,  for  the  pur- 
pose of  storing  and  moving  large  quantities  of  grain  or  other 
produce ;  that  there  was  by  nature  a  free  and  easy  drainage  of 
said  ground,  and  that  the  water  falling  on  and  flowing  by  or 
over  said  ground  naturally  had  a  free  and  easy  and  rapid 
exit  and  egress  into  Pogue's  Run,  by  which  it  was  carried 
away;  that  the  city  of  Indianapolis,  the  defendant,  who  has 
sole  jurisdiction  for  the  improvement  and  drainage  of  streets 
and  building  of  sewers  within  the  corporate  limits  of.  said 
city,  had  adopted  and  maintained  a  system  of  sewerage  and 
drainage,  and  so  constructed  the  drains  and  sewers  that  the 
rain  falling  upon  a  vast  extent  of  territory,  to  wit,  a  space 
of  about  six  hundred  acres,  had  been  caused  to  flow  down 
the  gutter  of  New  Jersey  street,  in  front  of  plaintiffs' 
property,  and  thence  by  gutters  and  sewers  into  Pogue's 
Run ;  and  that  said  city  had  thus  vastly  increased  the  vol- 
ume of  water  naturally  flowing  by  or  over  the  plaintiffs*  said 
grounds ;  that  notwithstanding  the  natural  drainage  and  exit 
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and  egress  of  said  water  was  free  and  unobstrncted,  and 
easy  and  rapid  from  said  gp-ound  into  Pogue's  Run,  and  al- 
though the  city,  by  the  system  of  sewerage  and  drainage 
adopted  by  her,  has  vastly  increased  the  volume  of  water 
flowing  by  said  ground  of  the  plaintiffs,  yet  the  defendant, 
the  said  city,  has  failed  to  provide  a  sufScient  way  of  exit 
and  egress  for  such  increased  volume  of  water;  and  has  so 
negligently  and  unskilfully,  and  in  such  an  imperfect  and 
defective  manner,  constructed  and^maintained  the  drains  and 
sewers  on  said  New  Jersey  street,  and  leading  from  the  point 
opposite  plaintiffs'  property  into  Pogue's  Run,  to  wit,  by 
making  and  keeping  said  drains  and  sewers  wholly  insuffi- 
cient in  size  and  capacity  to  carry  off  the  water  which  was 
compelled  to  pass  through  them,  and  by  obstructing  all  other 
egress  or  exit  for  said  water,  except  through  said  insufficient 
and  defective  sewers  and  drains,  and  by  suffering  and  per- 
mitting said  sewers  and  drains  to  remain  and  continue 
stopped  up,  and  choked  up,  so  as  to  prevent  and  obstruct 
the  flow  and  passage  of  the  water  passing  down  said  street, 
and  to  dam  up  the  water,  and  cause  the  same  to  back  and 
i-ise  and  stand  in  front  of  plaintiffs'  property,  on  New  Jersey 
street,  and  above  and  around  said  property,  at  great  depth, 
to  wit,  four  feet  above  the  grade  established  by  said  city, 
which  was  higher  than  the  natural  surface,  where  prior  to 
said  obstructions,  so  caused  and  permitted  by  the  said  defend- 
ant, no  water  stood;  and  that  by  the  negligent  and  insufficient 
and  defective  and  unskilful  construction  of  such  drains  and 
sewers,  and  by  wrongfully  and  negligently  permitting  and 
suflfering  such  defective  and  insufficient  drains  and  sewers  to 
become  and  remain  filled  up  and  choked  and  obstructed,  the 
said  defendant  had  caused  the  water  to  be  dammed  and  backed 
up,  and  to  rise  and  stand  on  New  Jersey  street,  in  front  of 
and  above  plaintiffs'  property,  and  around  the  same,  at  divers 
times,  which  could  not  then  be  particularly  set  forth  or 
enumerated;  but  in  April,  1865,  the  exact  day  whereof 
could  not  be  given  from  memory,  and  no  memorandum  was 
kept,  and  at  divers  subsequent  times  during  said  summer, 
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the  precise  dates  whereof  could  not  be  given,  and  on  or 
about  the  first  day  of  September,  1866,  to  flow  into  plaintiffs' 
building  as  aforesaid,  and  into  their  metal-lined,  water-tight 
sinks,  the  tops  of  which  were  eighteen  inches  above  the  grade 
established  by  said  city;  whereby  large  quantities  of  grain 
were  injured  and  destroyed,  at  the  times  deposited  in  said 
sinksj  for  the  purpose  of  being  removed  by  said  elevators, 
to  wit,  five  thousand  bushels  of  wheat,  of  the  value  of  three 
dollars  per  bushel;  and  that  said  sinks  and  machinery  were 
greatly  injured  and  damaged,  in  the  sum  of  two  thousand 
dollars;  and  that  they  were  stopped  and  interrupted  in  their 
business,  which  was  large  and  lucrative,  and  thereby  suffered 
damages  in  one  thousand  dollars,  in  all  seven  thousand  dol- 
lars; all  without  fault  or  negligence  on  their  part  contribut- 
ing or  adding  thereto ;  wherefore  plaintiffs  demand  judgment 
for  seven  thousand  dollars,  etc.  Filed  with  the  complaint 
was  a  bill  of  particulars,  setting  forth  the  items  making  up 
the  aggregate  of  the  plaintiffs'  claim. 

The  defendant  made  some  preliminary  motions  with  refer- 
ence to  the  complaint,  the  overruling  of  which  is  alleged  for 
error  in  this  court;  but  the  questions  are  not  properly  pre- 
sented for  our  consideration.  The  overruling  of  a  demurrer 
to  the  fourth  paragraph  of  the  complaint,  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
is  also  assigned  for  error;  but  no  notice  is  taken  of  this 
point  in  the  briefs  of  counsel  for  the  city,  and  we  have  not, 
unaided,  discovered  any  defect  in  it. 

The  answer  of  the  defendant  was  in  three  paragraphs ; 
the  first  was  a  general  denial  of  the  complaint;  the  second 
was  held  bad  on  demurrer  thereto  by  the  plaintiffs,  and  of 
this  there  is  no  complaint  in  the  assignment  of  errors ;  the 
third  alleged,  in  substance,  that  the  injuries  of  which  the 
plaintiffs  complained  were  occasioned  by  the  sewers  and  cul- 
verts constructed  by  certain  railway  companies,  to  wit,  the 
Union  Railway  Company,  the  Bellefontaine  Railroad  Com- 
pany, the  Indiana  Central  Railway  Company,  and  the  Peru 
and  Indianapolis  Railroad  Company;  that  said  railroad  com- 
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panies  erected  and  constructed  said  culverts  and  sewers  for 
their  own  use  and  convenience^  and  under  and  by  virtue  of 
the  authority  conferred  upon  them  by  the  grant  of  the  right 
of  way  through  said  city,  granted  by  the  common  council 
of  said  city. 

The  plaintifis  replied  to  the  third  paragraph  of  the  answer 
by  general  denial  thereof;  and,  secondly,  that  before  the 
happening  of  the  grievances  mentioned  in  the  complaint, 
the  city  had  adopted  the  sewers,  drains,  and  culverts  in 
question,  as  a  part  of  its  system  of  drainage,  with  a  knowl* 
edge  of  their  insufficiency,  etc. 

The  cause  was  submitted  to  a  jury  for  trial,  when,  after 
the  evidence  of  the  plaintiffs  was  concluded,  the  defendant 
demurred  thereto,  and  the  plaintifis  joined  in  the  demurrer. 
The  jury  thereupon  assessed  the  plaintiffs'  damages,  condi- 
tionally,  at  six  thousand  five  hundred  and  ninety-nine  dol- 
lars and  thirty-eight  cents.  They  also  answered  a  great 
number  of  minute  interrogatories  relating  to  the  particulars 
of  the  damages,  which  we  need  not  further  notice  in  this 
place. 

The  demurrer  to  the  evidence,  having  been  submitted,  was 
overruled  by  the  court,  and  the  evidence  was  held  sufficient 
to  sustain  the  action.  The  plaintiffs,  before  the  decision  on 
the  demurrer,  remitted  four  hundred  and  eighty  dollars  of 
the  amount  of  the  verdict,  which  was  allowed  by  the  jury 
on  account  of  the  flood  of  September,  1866. 

The  defendant  moved  the  court  to  grant  a  new  trial,  for 
the  reasons  following: 

I.  The  court  erred  in  admitting  evidence  of  Mac  Arthur 
concerning  the  proceedings  of  the  common  council.  2.  The 
court  erred  in  admitting  the  evidence  of  Davis  and  Cottrell 
concerning  the  proceedings  of  the  common  council.  3.  The 
verdict  of  the  jury  is  contrary  to  law.  4.  Excessive  dams^es. 
5.  Error  in  the  assessment  of  damages,  in  this,  that  the  dam- 
ages  allowed  plaintiffs  are  too  great.  6.  Error  in  submitting 
to  the  jury  the  ist,  2d,  3d,  4th,  Sth,  6th,  7th,  8th,  9th,  loth, 
nth,  1 2th,  13th,  and  14th  interrogatories  by  plaintiffs.    7. 
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Error  in  striking  out  the  interrogatories  propounded  by 
the  defendant.  8.  Error  in  striking  out  the  14th  interroga- 
tory asked  by  the  defendant.  9.  Error  in  striking  out  i8th, 
2 1st,  22d,  25th,  26th,  27th,  28th,  and  29th  interrogatories 
propounded  by  the  defendant;  to  the  refusal  to  submit  to  the 
jury  each  and  all  of  the  foregoing  interrogatories,  the  defend- 
ant at  the  time  excepted.  10.  Error  in  overruling  the  de- 
fendant's motion  to  strike  out  part  of  the  4th  paragraph  of 
the  complaint.  1 1.  Error  in  overruling  defendant's  motion  to 
separate  4th  paragraph  of  the  complaint.  12.  Error  in  over- 
ruling defendant's  motion  to  strike  out  the  5  th,  6th,  loth, 
and  13th  interrogatories  propounded  by  the  plaintiffs.  14. 
Error  in  overruling  the  defendant's  motion  to  strike  out 
the  2d  and  3d  paragraphs  in  reply.  15.  Error  in  overruling 
the  defendant's  motion  to  make  the  complaint  more  definite. 
16.  Error  in  overruling  the  defendant's  demurrer  to  the  evi- 
dence. The  court  overruled  the  motion  for  a  new  trial,  and 
the  defendant  excepted.  The  defendant  then  moved  the  court 
in  arrest  of  the  judgment,  and  filed  reasons: 

1.  There  is  no  sufficient  legal  complaint. 

2.  The  record  shows  the  defendant  is  entitled  to  judgment. 

3.  The  demurrer  to  the  evidence  should  have  been  sus- 
tained. 

Which  motion  in  arrest  of  judgment  the  Court  overruled, 
and  the  defendant  excepted  to  the  ruling  of  the  court. 

The  court  then  rendered  judgment  for  the  plaintiffs  for 
the  amount  of  the  verdict,  less  the  amount  remitted. 

As  the  evidence  is  necessarily  set  out  in  a  demurrer 
thereto,  we  suppose  an  exception  to  the  ruling  of  the  court 
in  sustaining  or  overruling  the  demurrer  presents  the  ques- 
tion to  us  on  appeal,  as  to  the  correctness  of  the  ruling, 
without  a  motion  for  a  new  trial. 

The  evidence  on  the  part  of  the  plaintiffs  is  contained  in 
the  demurrer,  and  is  substantially  as  follows: 

The  following  maps  were  proved  to  be  correct  representa- 
tions of  the  place  where  the  overflow  occurred: 
Vol.  XXXVIII.— 23 
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Joseph  W.  Davis  testified :  I  have  lived  in  the  city  eigh- 
teen years;  was  member  of  the  city  douncil  in  1867  ^i^^ 
1868;  part  of  the  time  was  member  of  the  board  of  public 
improvements;  I  made  an  examination  of  the  sewers  and 
culverts  and  drains  complained  of;  passed  by  them  very 
often ;  the  territory  drained  through  New  Jersey  street  ex- 
tends as  far  north  as  North  street,  and  west  to  Pennsylvania 
street,  and  east  to  East  street;  it  is  seven  squares  to  North 
street,  and  from  Pennsylvania  to  East  street  is  four  squares; 
the  squares  are  four  hundred  and  twenty  feet;  contain  four 
acres ;  all  the  water  from  the  above  territory  is  concentrated 
on  New  Jersey  street,  and  comes  down  through  the  drain  on 
the  west  side;  the  drains  and  sewers  on  New  Jersey  street 
form  part  of  the  general  system  of  drainage  of  the  city; 
the  plaintiffs'  premises  are  on  the  east  side  of  New  Jersey 
street,  and  south  of  Washington  street;  the  sewers  or  cul- 
verts commence  two  hundred  feet  south  of  a  line  running 
parallel  from  Maryland  street,  and  plaintiffs'  place  is  about 
fifty  feet  north  of  that;  before  the  railroads  were  built,  the 
grounds  were  low;  water  stood  on  them  at  times;  naturally 
water  came  down  this  street;  a  great  many  years  ago  there 
was  a  bayou  extending  down  across  North  New  Jersey 
street,  near  where  the  engine  house  is,  a '  square  west  of 
New  Jersey  street,  and  down  across  New  Jersey  street 
The  lots  in  the  vicinity  of  New  Jersey  street  and  Pogue's 
Run  were  formerly  very  low;  think  they  hav6  been  filled  up ; 
the  old  bayou  crossed  New  Jersey  street  near  comer  of 
Market  street,  and  entered  Pogue's  Run  west  of  New  Jersey 
street;  a  large  part  of  the  city  on  the  east  has  always  been 
drained  down  New  Jersey  street;  the  whole  system  of  drain- 
age is  wrong;  instead  of  taking  the  water  of  five  or  six 
streets  down  one,  the  drainage  of  every  street  should  have 
been  drained  directly  to  Pogue's  Run ;  the  eastern  part  of 
the  city,  from  Pennsylvania  to  East  street,  is  drained  south 
down  New  Jersey  street,  and  the  west  part  of  the  pity  down 
Illinois  street;  the  old  sewer  was  constructed  when  the 
Bellefontaine  Railroad  Company  located  their  shops;  their 
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shops  were  located  on  their  lot  just  west  of  culvert;  this 
was  in  1853  or  1854;  the  culvert  was  covered  with  railroad 
cross-ties;  the  culvert  was  insufficient,  and  caused  the  in- 
jury to  the  plaintiffs;  if  the  top  had  been  offj  the  culvert 
might  have  been  sufficient;  if  there  had  been  no  sewer,  the 
water  would  have  run  off;  the  grade  of  the  street  has  been 
raised  fully  two  feet;  railroad  tracks  are  higher  than  New 
Jersey  street  north  of  them;  the  Bellefbntaine  Railroad 
Company  has  the  northern  tracks,  the  Union  Railway  Com- 
pany has  two  tracks,  and  the  Central  Railway  Company  has 
four  tracks  crossing  this  culvert;  plaintiffs'  lot  is  south  of 
old  tanyard,  about  on  a  level  with  old  tanyard  lot;  the 
Bellefontaine  Railroad  Company's  shops  were  moved  from 
their  lot  fronting  on  New  Jersey  street  about  four  years 
ago;  I  have  no  knowledge  as  to  who  built  the  sewer; 
the  ditch  on  this  grade  was  done  by  the  city  before  street 
was  graded;  in  1852  I  lived  on  North  New  Jersey  street, 
one  square  north  of  Washington  street;  New  Jersey  street 
has  been  improved  since  sewer  was  constructed;  in  1865 
and  1866,  original  sewer  was  covered;  cover  since  taken  off. 
Thomas  Cottrell,  a  witness  introduced  by  plaintiffs,  testi- 
fied substantially  as  follows:  Am  a  member  of  the  city 
council;  first  elected  in  1857;  then  a  member  four  years, 
and  two  years  since  1867;  it  was  not  my  duty  to  examine 
anything  only  what  was  referred  to  committee  on  streets 
and  alleys,  of  which  I  was  chairman;  New  Jersey  street 
sewers  were  never  referred;  know  something  about  gutters 
and  sewers;  think  there  has  been  too  much  water  drained 
down  New  Jersey  street;  the  gutters  are  extraordinarily 
deep;  the  inlet  (o  the  sewer  is  too  small;  I  know  that  part 
of  the  sewers  and  culverts  were  built  by  the  railroad  com- 
panies; do  not  know  that  the  city  built  any  part  of  them; 
am  not  certain  who  built  the  culvert;  the  north  end  of  the 
culvert  is  at  least  one-half  too  small;  it  may  be  that  the 
sewer  is  too  much  contracted  at  the  mouth;  do  not  know; 
the  opening  is  at  least  one-half  too  small;  don't  know  any- 
thing about  1865  or  1866;  were  the  opening  larger,  water 
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would  pass  off;  the  stone  walls  are  about  eighteen  inches  in 
the  clear;  don't  recollect  anj^ing  about  1865;  don't  be- 
lieve it  has  been  changed  since;  the  old  sewer  extends  about 
thirty  or  thirty-five  feet  north  of  most  northern  track;  don't 
know  whether  any  track  was  laid  since  1865 ;  if  there  were 
no  culvert  or  covered  sewer,  the  water  would  pass;  it  was 
the  culvert  which  obstructed  the  water;  think  the  first  rail- 
road track  was  built  in  1853,  ^^^  ^  know  that  part  of  the 
sewers  and  culverts  were  constructed  by  railroad  companies; 
they  first  put  in  timber  sewers;  they  have  reconstructed  a 
good  many  since  with  brick  and  stone;  no  culvert  there 
until  railroad  tracks  were  built;  thirty  feet  north  of  the 
present  culvert  or  sewer  there  are  two  parallel  stonewalls; 
inlet  to  nearest  covered  sewer  sufficient  to  accommodate 
water  that  would  pass  through  the  two  stone  walls;  am  only 
guessing  at  capacity  of  sewers ;  don't  know  about  when  the 
sewers  were  uncovered,  nor  who  did  it. 

Joseph  W.  Davis  recalled:  The  parallel  stone  walls, 
spoken  of  by  Mr.  Cottrell,  extend  from  the  culvert  north, 
and  are  the  walls  which  I  spoke  of  as  being  covered  with 
cross-ties ;  when  covered  in  1865,  it  was  two  feet  from  top  of 
culvert  to  bottom  of  culvert;  this  is  the  original  sewer  which 
was  constructed  at  the  time  of  building  of  the  Bellefontaine 
railroad,  and  covered  with  cross-ties;  the  sidewalk  slopes 
down  to  the  sewer;  the  stone  walls  are  part  of  the  gutter; 
it  is  about  four  feet  from  the  level  of  the  sidewalk  to  the  bot- 
tom of  the  drain.  j 

John  B.  MacArthur  testified:  Am  a  member  of  the  city 
council;  elected  in  May,  1865;  in  1866  was  a  member  of 
the  board  of  public  improvement;  it  was  my  business  to  ex- 
amine sewers ;  best  of  my  recollection  is,  that  I  examined 
the  sewer  in  1867;  often  saw  it  before  that  time ;  tliink  it  has 
been  altered  since  1865;  don't  know  by  whom  the  original 
sewer  was  constructed;  think  the  condition  of  these  sewers 
was  canvassed  before  the  council  in  1866;  Mr.  Lawyer  called 
my  attention  to  the  sewers  being  overflowed ;  I  saw  wheat 
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lying  in  his  house ;  whien  I  saw  the  sewer  •  I  considered  it 

was  not  large  enough. 

Mr.  Wiles  testified  as  follows:  I  did  business  on  South 

New  Jersey  street,  and  knew  the  conditioner  the  culverts  in 
1 866,  but  cannot  give  the  exact  size ;  it  is  now  twenty  feet 
from  the  present  track  to  the  north  end  of  the  present  cov- 
ered sewers,  and  from  north  end  of  culverts  to  north  end  of 
two  parallel  stone  walls  is  forty-s^ven  feet;  these  stone  walls 
were  covered  in  1865;  the  sewers  were  obstructed  in  1865 
or  1866,  by  timber  thereof  rotting  and  falling  in;  it  was  a 
common  thing  to  be  overflowed,  and  the  water  often  ran 
across  New  Jersey  street;  there  was  not  a  heavy  rain  but 
what  it  ran  through  the  house  I  occupied;  and  when  it  did 
this,  it  always  ran  across  New  Jersey  street ;  grade  of  New 
Jersey  street  was  made  by  the  city;  Mr.  Lawyer  is  a 
dealer  in  grain  and  wheat;  I  know  that  he  has  repeatedly 
suffered  injury  from  these  overflows;  saw  his  floor  spread 
with  wet  wheat;  Mr.  Lawyer's  property  was  not  subject  to 
overflows  from  any  other  cause  than  the  insufficiency  of  the 
culverts ;  he  would  not  have  been  overflowed  unless  the  water 
had  run  across  New  Jersey  street ;  his  property  is  on  New  Jer- 
sey street,  east  side,  about  two  hundred  and  fifty-three  feet  from 
Pogue's  Run ;  the  culvert  is  on  the  west  side  of  New  Jersey 
street;  have  lived  in  the  city  since  i860;  there  are  some  fif- 
teen railroad  tracks  crossing  culverts ;  between  some  of  the 
tracks  there  is  a  space  of  eight  feet — ^width  of  tracks,  four 
feet  ten  inches;  on  lot  opposite  Mr.  Lawyer,  the  Bellefon- 
taine  Railroad  Company  formerly  had  their  shops;  they 
were  removed,  I  think  about  1864;  the  lot  fronting  on  New 
Jersey  street,  and  west  of  culverts,  belongs  to  the  Bellefon- 
taine  Railroad  Company;  lengfth  of  culvert  about  one  hun- 
dred and  eighty-five  feet;  length  of  the  open, stone  walls, 
forty-seven  feet;  these  open  walls  were  covered  in  1865  or 
1866;  this  diagram  shows  something  near  the  locality  (dia- 
gram introduced) ;  it  is  about  three  hundred  feet  from  point 
marked  X  on  diagram  to  the  line  of  Tate's  lot  which  lies 
immediately  north  of  the  Bellefontaine  Railroad  Company's 
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lot;  the  lot  between  the  north  bank  of  Pogue's  Run  and 
Tate's  lot  was  used  by  the  Bellefontaine  Railroad  Company 
for  their  shops,  round-house,  and  out-buildings;  the  lines 
marked  one  to  fifteen  represent  railroad  tracks  crossing  the 
culvert  or  sewer;  from  the  point  X  to  further  extremity  of 
open  stone  walls  is  two  hundred  and  fifty-three  feet;  from 
the  bank  of  the  Run  to  Lawyer's  is  two  hundred  and  fifty 
feet;  the  parallel  stone  walls  were  covered  in  1865  and  1866, 
with  timber  and  dirt ;  the  log  at  north  end  broke  and  fell  in ; 
don't  know  what  timber  it  was  covered  with ;  the  first  at  the 
opening  was  a  round  log;  it  was  a  square  sewer,  was  uncov- 
ered, the  covering  being  partly  rotten. 

William  Gogin  testified,  that  he  resided  next  door  to 
Lawyer's ;  went  there  in  August,  1 865  ;  know  of  an  overflow 
to  Mr.  Lawyer's  building ;  the  reason  of  it  was,  the  culvert 
at  New  Jersey  street  was  not  large  enough ;  the  water  came 
across  New  Jersey  street,  forty-five  feet  north  of  Mr. /Law- 
yer's premises,  and  run  into  Mr.  Lawyer's ;  Mr.  Lawyer  had 
a  large  amount  of  wheat  injured;  cannot  tell  the  amount; 
water  run  across  New  Jersey  street  three  or  four  times  dur- 
ing 1865  or  1866;  *  *  to  keep  the  water  from 
coming  over  by  damming  up;  water  came  over  there  in 
March,  1865 ;  none  I  think  came  over  in  the  spring  of  1866; 
it  did  in  September,  or  fall  of  1866;  it  was  a  great  flood 
then;  I  saw  water  in  Lawyer's  sinks  several  times;  the 
sewer  which  caused  the  damage  to  Mr.  Lawyer  was  at  in- 
tersection of  New  Jersey  street  and  the  railroad  tracks ;  it 
had  stone  walls  and  a  wooden  top ;  the  flood  of  September, 
1866,  was  unusual — ^the  highest  since  I  can  remember ;  think 
water  ran  into  Lawyer's  premises  three  or  four  times  in  1865 
and  1866;  the  most  damage  was  done  by  the  flood  of  1866; 
can't  tell  how  much  wheat  I  saw  that  was  injured ;  may  be  one 
hundred  and  fifty  to  two  hundred  bushels ;  don't  know  whether 
more  than  that  or  not;  .saw  wagons  hauling  it  away;  don't 
know  how  much  wheat  was  in  sink  in  March,  1865  and  1866. 

M.  H.  Lowe  testified  as  follows :  My  place  of  business  is 
on  New  Jersey  street,  north  of  Wiles'  premises;  am  ac- 
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quainted  with  the  drains  and  culverts;  if  the  covered  culvert 
had  been  large  enough,  the  water  would  have  passed  off;  the 
obstruction  was  in  the  mouth  of  the  small  sewer  or  culvert; 
it  was  too  small,  and  closed  up  by  the  deposit  of  rubbish, 
and  caused  the  water  to  back ;  never  took  any  measurement ; 
think  it  was  seventy-five  feet  from  the  railroad  track,  the 
covered  culvert  extending  north  from  the  railroad  track;  I 
think,  as  the  culvert  now  is,  it  extends  about  twenty  feet 
north  of  the  railroad  track;  by  the  culvert  the  water  was 
dammed  up  and  overflowed  twice  in  1865  and  1866;  can't 
say  what  time  it  was  in  1865  that  it  overflowed  Lawyer  & 
Hall;  not  liable  to  overflow  from  any  other  cause  than  that 
culvert  insufficient;  sewers  were  covered  in  1865,  and  were 
uncovered  some  time  in  1866  or  1867;  can't  say  who  un- 
covered them.  Plaintiffs  hand  witness  diagram  B.  The 
space  marked  thereon  shows  Mr,  Lawyer's  premises;  the 
culvert  is  on  the  west  side  of  the  street;  the  water  run  across 
the  street  into  Mr.  Lawyer's;  don't  think  Mr.  Lawyer's  lot 
was  subject  to  overflows  because  of  its  location;  the  water 
stood  one  foot  deep  in  my  shop,  and  I  am  one  hundred  and 
fifty  feet  north  of  plaintiffs'  house;  the  stone  walls,  now  un- 
covered, were  covered  with  timber  and  dirt  in  1865  and 
1866;  don't  know  whether  with  railroad  cross-ties  or  not;  I 
did  not  live  in  the  neighborhood  when  the  culvert  was  orig- 
inally built;  the  space  shown  on  the  diagram  between  Tate's 
lot  on  the  north  and  Pogue's  Run  on  the  south  belonged  to 
the  Bellefontaine  Railroad  Company,  and  was  formerly  for 
the  purpose  of  shops,  round-houses,  and  out-buildings;  the 
lot  is  that  marked  on  the  diagram,  ''Bellefontaine  yard;"  the 
point  marked  A  shows  my  shop,  that  marked  B  Mr.  Wiles' 
place,  and  C  Mr.  Tate's;  the  spots  marked  "out-buildings," 
round-house,  repair-shops,  and  turn-table,  show  about  the 
former  location  of  their  buildings;  can't  say  how  many 
railroad  tracks  cross  this  culvert;  perhaps  as  many  as  fifteen 
or  twenty;  think  the  Union  Railway  Company,  the  Belle- 
fontaine Railroad  Company,  the  Peru  and  Indianapolis  Rail- 


r 


NOVEMBER  TERM,  1871.  361 

The  City  of  Indianapolis  v.  Lawyer  et  al, 

road  Company,  and  the  Indiana  Central  Railway  Company 
cross  New  Jersey  street  at  intersection  here. 

Defendant  admits  that  the  plaintiffs  are  the  lessees  of  the 
premises  in  complaint  described,  and  that  they  are  in  the 
city  of  Indianapolis,  but  reserves  the  right  to  examine  wit- 
nesses as  to  location  and  surroundings. 

Peter  C.  Lawyer  then  testified  as  follows:     We  built  two 
buildings;  were  engaged  in  dealing  in  wheat  and  grain,  and 
have  elevator  and  proper  appendages;  the  sinks  for  the  re- 
ception of  the  grain  are  below  the  foundation  of  the  build- 
ing; the  sinks  are  20  by  25  feet  at  the  top,  and  taper  to  the 
bottoms  about  two  and  one-half  to  four  feet;  they  were 
made  water  tight  and  lined    with  double  tin;  they  were 
used  in  moving  wheat  by  the  elevator;  the  tops  of  the  sinks 
were  above  the  grade  of  the  street  nearly  two  feet  in  1865 ; 
the  sewer,  fpr  about  seventy-five  feet  north  of  the  Bellefon- 
taine  railroad,  was  covered  with  timber  and  dirt;  the  timber 
broke  and  fell  in,  and  obstructed  the  culvert,  and  obstructed 
the  flow  of  water;,  with  the  covers  off  it  was  perhaps  suffi- 
cient in  size,  but  in  1865  and  1866  the  culverts  were  covered 
from  the  mouth  to  the  end  of  the  parallel  stone  walls  with 
dirt  and  timber,  and  when  covered  were  wholly  insufficient ; 
I  never  reported  this  matter  to  the  common  council  when 
in  session ;  the  inlet  of  the  sewer  is  about  seventy-five  feet 
north  of  the  railroad  track,  and  was  stopped  up  by  timbers 
and  rubbish  in  March,  1865,  and  caused  the  water  to  run 
across  New  Jersey  street  and  come  into  our  premises,  and 
six  hundred  bushels  of  wheat  were  totally  destroyed;  I 
think  at  first  the  overflown  water  came  in  the  night ;  my  clerk 
was  with  me ;  we  put  a  bale  of  hay  to  stop  the  water,  and  it 
caused  the  foundation  to  give  away,  and  water  came  in ;  it 
flowed  into  my  sinks  over  the  tops;  it  was  not  possible  for 
me  to   have  prevented  the   injury;  the  wheat  was  worth 
^1.65  per  bushel;  cost  of  repairing  sinks  was  about  JS400; 
can't  say  how  much  it  did  cost  to  repair  foundation;  the 
labor  of, cleaning  out  was  j^ioo;  sufiered  no  other  damage 
from  flood  of  March,  1865  ;  in  the  years  1865  and  1866  we 
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were  overflown  not  less  than  twenty  times;  we  sustained  a 
great  deal' of  injur)",  always  lost  more  or  less  wheat;  the 
night  before  the  big  overflow  in  1866,  we  lost  300  bushels 
of  wheat,  worth  j^i.io  to  |i.6o  and  $2  per  bushel;  this  over- 
flow occurred  in  September,  1866,  and  was  about  10  o'clock 
on  night  which  preceded  the  big  flood ;  obstruction  in  the 
culverts  was  what  caused  the  overflow;  of  the  wheat  injured 
we  probably  got  something,  say  sixty  cents  per  bushel  for  it; 
Pogue's  Run  did  not  overflow  till  next  day;  there  was 
nothing  omitted  that  we  could  do  to  save  the  wheat ;  often 
found  water  coming  in  in  the  night,  and  would  sometimes 
lose  five  or  six  bushels;  figured  up  that  we  lost  this  way 
about  100  bushels;  figured  this  at  ^1.65  per  bushel;  this 
embraces  the  total  losses;  we  sustained  great  damage  by 
wheat  getting  wet;  sound  wheat  worth  about  #1.60,  after 
getting  wet  worth  about  half  price;  sold  288  bushels  in 
Toledo,  which  had  been  wet,  for  ^98.92;  I  think  that  5,095 
bushels  were  wet  and  manufactured  into  flour;  the  reason 
of  the  overflow  was  the  obstruction  and  insufficiency  of  the 
sewer;  could  not  sell  this  wheat  in  the  market  here,  and  had 
it  made  into  flour,  625  barrels,  which  I  sold  in  New  York 
for  ^^3,267.67 ;  I  think  the  reasonable  value  of  loss  of  use  of 
elevator  about  1^300;  cannot  say  what  were  the  damages  to 
the  foundations;  they  were  twenty-five  feet  long,  about  three 
feet  high;  about  one-half  the  brick  were  new;  from  the  north 
bank  of  Pogue's  Run  to  my  premises  is  about  three  hun- 
dred feet ;  the  diagram  B  shows  the  location  of  my  prem- 
ises; nearly  all  the  space  between  our  place  and  Pogue's 
Run  is  occupied  by  railroad  companies ;  the  cause  of  all  my 
loss  was  the  insufficiency  of,  and  obstruction  in,  the  sewer 
at  the  point  marked  E  on  said  diagram  B ;  think  there  are 
fifteen  or  twenty  railroad  tracks  crossing  this  culvert;  the 
tracks  are  those  of  the  Union  Railway  Company,  the  In- 
dianapolis and  Bellefontaine  Railroad  Company,  and  the 
Indiana  Central  Railway  Company;  I  think  the  diagram  as 
^explained  by  Mr.  Lowe  is  correct;  the  ground  between 
Tate's  lot  on  the  north  and  Pogue's  Run  on  the  south  i5 
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that  of  the  Bellefontaine  Railroad  Company,  and  is  used  for 
railway  purposes;    the   company   had  their  round-house, 
shops,  and  other  buildings  there,  but  they  have  been  re- 
moved; the  buildings  were  all  built  near  together;  there  is 
no  street  or  alley,  that  I  know  of,  running  into  the  said  Belle- 
fontaine lot;  I  have  seen  wagons  and  teams  crossing  into  it; 
I  mean  Ae  lot  fronting  en  New  Jersey  street,  and  extending 
from  Tate's  line  to  Pogue's  Run;  we  filled  up  our  lot  in 
1863;  lot  is  lower  than  street  grade,  but  the   house  and 
buildings  are  higher;  we  were  engaged  in  buying  and  ship- 
ping grain;  the  culvert  was  of  insufficient  size,  and  when 
covered  was  two  feet  square;  it  was  a  flat  sewer,  not  archec^; 
the  walls  were  of  stone,  about  two  feet  high,  and  on  theni 
timbers  were  laid;  think  the  front  timber  was  a  round  log, 
the  rest  were  railroad  cross-ties;  I  don't  know  who  built  the 
culvert;  have  always  thought  that  had   the  culvert  been 
uncovered  the  water  would  have  passed  into  the  creek  with- 
out overflowing;  there  was  no  other  cause  for  the  overflow- 
ing of  our  premises,  except  the  insufficiency  of  the  sewer, 
and  the  obstructions  therein;  the  water  did  not  back  up 
frogi  the  creek;  it  was  the  water  which  ran  across  New  Jer- 
sey street;  wheat  totally  destroyed  in  1865  was 600  bushels, 
worth  $u6s  per  bushel;  I  cannot  give  the  dates   of  my 
losses;  I  came  to  Indianapolis  in  1863;  examined  culverts 
in  1865;  I  gave  the  culverts  particular  attention  after  the 
first  flood;  after  that  examination,  I  came  to  the  conclusion 
that  the  culvert  was  not  sufficient;  the  objection  to  culvert 
was,  that  the  log  which  rested  on  the  extreme  north  end  of 
the  stone  walls,  now  uncovered,  had  fallen  down ;  I  cannot 
tell  what  it  would  have  cost  to  put  the  foundations  of  the 
building  in  the  same  condition  they  were  before  the  over- 
flow; the  walls  were  sunk  lower,  and  an  outside  wall  built; 
can't  tell  what  it  did  cost  to  repair  foundation ;  it  is  neces- 
sary to  construct  sinks  under  ground ;  it  is  usual  to  do  so ; 
I  cannot  say  what  the  market  value  of  the  wet  wheat  was ; 
saw  quotations  in  New  York   for  sour  flour,  and   had  it 
ground  into  flour;  I  know  nothing  of  the  inner  part;  ex« 
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amined  only  the  opening  or  inlet  where  the  log  was  broken 
down  one  time,  when  I  examined  the  mouth  emptying  into 
Pogue*s  Run ;  the  sewer  was  not  more  than  half  full  at  the 
time  I  refer  to;  water  in  the  creek  was  about  on  a  level  with 
mouth  of  sewer  at  that  time ;  the  water  was  dammed  up  at 
the  other  opening  of  the  sewer,  and  I  was  overflowed;  don't 
know  who  removed  the  covering;  it  was  done  after  the  fall 
of  1866;  have  never  had  any  trouble  since,  and  never  expect 
any;  the  flood  of  1866  was  an  unprecedented  one;  the 
flood  which  reached  its  height  the  day  after  the  damage  to 
us  was  done,  was  the  great  flood  of  1866;  my  house  was 
overflowed  at  10  o'clock  at  night;  worked  till  daylight  in  the 
morning  getting  out  wheat;  Pogue's  Run  overflowed  at  10 
o'clock;  we  got  out  all  but  300  bushels  by  daylight;  that  we 
did  not  get  out. 

Christopher  Heckman  testified:  Am  a  miller;  wheat  was 
brought  me  to  grind  into  flour;  I  ground  about  sixty  or 
seventy  barrels  of  flour;  wheat  was  musty;  don't  consider 
spoiled  wheat  worth  more  than  middlings. or  offal;  wheat 
worth  about  half  of  market  value ;  saw  good  deal  of  wheat 
at  Lawyer's  store;  could  not  tell  how  much  it  was  wortii; 
would  not  consider  wheat  worth  more  than  one-half;  wheat 
that  lays  under  water  a  day  and  night  is  spoiled,  it  would 
reduce  its  market  value  one-half;  the  wheat  was  sent  me 
from  Mr.  Lawyer's,  it  was  generally  bad;  saw  injured  wheat 
in  his  warehouse;  wheat  wet;  the  flood  of  the  fall  of  1866 
was  an  extraordinary  and  unprecedented  one.  Best  family 
flour,  from  November  3d  to  November  8th,  1865,  was  worth 
^10  per  barrel;  difference  between  that  and  lower  grades 
about  ^3  per  barrel.  From  October  21st  to  October  30th, 
it  was  worth  JIro  to  |!  10.50;  from  January  5th  to  February 
7th,  1866,  it  was  worth  ^10. 

Peter  C.  Lawyer,  plaintiff)  recalled:  The  flour  was  sold 
in  New  York,  January  5th,  1866,  January  12th,  1866,  Jan- 
uary 22d,  1866,  January  23d,  1866,  and  February  3d,  1866; 
it  was  shipped  to  New  York,  and  there  sold  soon  after  its 
shipment. 
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The  plaintiffs  then  introduced  in  evidence  a  contract  for 
the  improvement  of  New  Jersey  street,  which  contract  is 
mislaid  or  lost 

And  it  is  agreed  by  the  parties  that  the  contract  was  for 
grading  and  gravelling  New  Jersey  street,  from  Washington 
street  to  Pogue's  Run;  that  it  Was  accepted  by  the  common 
council  in  July,  1857;  and  the  final  estimate  for  the  comple- 
tion was  reported  to,  and  approved  by,  the  common  council 
in  December,  1857. 

The  plaintifTs  also  introduced  in  evidence  the  following 
ordinance  passed  by  the  city  council,  ordaining,  April  ist, 
1850,  that,  in  accordance  with  a  petition  presented,  Thomas 
A.  Morris,  engineer  on  behalf  of  the  Terre  Haute  and  Rich- 
mond, Indianapolis  and  Bellefontaine,  Peru  and  Indianapolis, 
and  the  Madison  and  Indianapolis  Railroad  Companies,  or 
any  three  of  them,  be  permitted  to  construct,  within  the  lim- 
its of  the  city  of  Indianapolis,  immediately,  and  upon  the 
north  bank  of  Pogue's  Run,  from  Washington  street  to 
Meridian  street,  and  to  cross  the  run  at  any  point  they  wish, 
their  Union  Railroad  track,  connecting  the  depots  of  the  sev- 
eral roads  named,  as  shown  by  a  plat  of  said  Union  track, 
recorded  in  the  recorder's  office  of  Marion  county;  said  road 
to  be  twenty-five  feet  wide,  and  to  cross  the  following  named 
streets,  to  wit:  Massachusetts  avenue,  New  York,  Market, 
Noble,  Washington,  East,  New  Jersey,  Alabama  streets,  Vir- 
ginia avenue,  Delaware,  Pennsylvania,  Meridian,  Illinois,  and 
Tennessee  streets,  and  the  several  alleys,  upon  the  following 
conditions:  that  they  construct  their  road  so  as  to  conform 
strictly  to  the  established  grade  of  all  the  streets  above  named, 
and  protect  their  rails  at  such  crossings,  by  planking  or  other- 
wise, so  as  toofTer  no  obstructions  to  the  travel  or  convenience 
of  the  citizens,  and  also  to  provide  suitable  culverts,  side  gut- 
ters, or  drains,  wherever  they  now  exist,  or  may  hereafter  be 
needed,  and  shall  keep  the  same  in  good  repair;  and  that  no 
cars  or  locomotives  shall  ever  be  run  at  a  greater  speed  than 
lour  miles  per  hour  within  the  city  limits ;  and  that  the  city 
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engineer  be  directed  to  set  the  stakes^  giving  the  grade  of 
all  the  streets  where  the  aforesaid  crossings  are  made. 

S.  V.  B.  Noel  testified :  I  was  engaged  in  wheat  and 
grain  business  in  1865  and  1866;  March  1st,  1865,  wheat  was 
worth  |li.6S;  wheat  was  worth  iJi.6s  in  September,  1866; 
price  of  new  wheat  ranged  from  IS1.50  to  $1 .35 ;  other  wheat 
from  $1.60  to  ^1.65;  know  that  Mr.  Lawyer  had  wheat 
damaged;  saw  wheat  on  his  floor  drying;  was  often  at  Law- 
yer's place  of  business;  don^t  deal  in  damaged  wheat. 

Martin  L.  Coyner  testified:  I  was  the  contractor  for  the 
improvement  of  New  Jersey  street;  Virginia  avenue  is  south 
of  Pogue's  Run;  there  was  a  drain  under  Washingfton  street 
when  I  made  the  improvement;  it  was  covered  with  plank; 
there  were  box  sewers  under  the  railroad  tracks  near  Pogue's 
run;  two  little  box  sewers  that  the  companies  built;  I  made 
only  such  gutters  as  are  usually  made  on  streets;  I  think 
the  box  sewers  were  made  by  the  railroad  companies;  I 
made  the  railway  tracks  along  there,  and  graded  the  tracks ; 
there  might  have  been  stone  culverts;  there  were^  I  think, 
two  little  box  culverts  on  each  side  of  the  street;  don't 
think  there  was  a  very  larg^  culvert  on  the  west  side  of  the 
street;  I  made  ordinary  open  gutters ;  built  no  culverts ;  the 
drain  across  Washington  street  extended  across  Washington 
street  only;  Washington  street  is  about  two  squares  north 
of  the  railroad  tracks ;  I  cannot  say  positively  who  built  the 
culverts  under  the  railroad  tracks,  but  I  think  the  railroad 
company  did  it;  company  graded  track  under  CJen.  Morris* 
directions;  he  was  their  en^neer;  I  found  the  railroad 
tracks  there  when  I  began  work,  and  graded  the  street  to 
correspond  with  them;  I  can't  say  that  I  know  who  built 
the  culverts,  but  I  think  it  was  the  railroad  companies. 

August  Richter  testified:  I  was  street  commissioner  in 
1865  and  1866. 

D.  B.  Hosbrook  testified:  Am  a  civil  engineer;  (plaintifi^ 
exhibit  diagram  B  to  witness);  I  made  it,  and  the  marks 
and  words  were  made  by  me,  except  those  made  by  de- 
fendant's counsel  when  examining  a  former  witnes!>^  which 
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marks  and  words  are  as  follows :  the  letters  A,  B>  C,  D,  E, 
the  circles  and  marks  representing  round-house,  repair-shops, 
and  buildings  of  the  railroad  company,  and  the  words  round* 
house,  repair-shops,  and  out-buildings  of  railroad  company ; 
diagrams  introduced,  and  are  the  same  heretofore  set  out ; 
with  said  exceptions,  diagram  is  as  he  made  it ;  the  distance 
from  Pogue's  Run  to  open  walls  is  ■   ,  from  north  rail- 

road track  to  open  walls  sixty-seven  feet,  from  culvert  to 
extremity  of  said  walls  forty-seven  feet,  from  north  rail  of 
north  track  to  north  rail  of  second  track  seven  feet,  from 
north  rail  to  extremity  of  present  covered  culvert  twenty 
feet,  from  north  end  of  said  culvert  to  north  end  of  open 
wall  forty-seven  feet;  Lawyer's  place  is  one  hundred  and 
thirty  feet  north  of  the  northern  extremity  of  the  wall; 
grade  of  street  corresponds  to  grade  of  railroad  track ;  the 
grade  from  Pogue's  Run  descends  to  northern  track ;  I  took 
levels  opposite  Lawyer's  house  on  sidewalk;  the  grade  is 
nearly  one  and  a  half  feet  lower  than  the  Union  track; 
Lawyer's  floor  is  above  the  grade  of  the  street  one  foot  ten 
inches ;  the  point  marked  on  the  diagram,  "  Lawyer's,"  repre- 
sents the  plaintiffs'  premises;  the  railroad  tracks  are  denoted 
by  crossed  lines ;  they  are  not  all  shown  on  the  diagram ; 
the  southern  and  northern  tracks  only  are  shown;  don't 
know  how  many  tracks  there  are  crossing  the  culvert ;  per- 
haps from  twelve  to  twenty;  I  really  don't  know  to  what 
companies  they  belong ;  the  space  shown  on  the  diagram 
fronting  on'  west  line  of  New  Jersey  street,  and  by  me 
marked ''  Bellefontaine  yard,"  and  extending  from  Tate's  line 
to  the  run,  is  used  for  railway  puiposes,  and,  as  I  understood, 
belongs  to  the  company ;  I  think  they  used  to  have  their 
shops  and  round-house  there;  don't  know  when  they  were 
removed,  but  think  about  1864;  don't  know  of  any  streets 
or  alleys  crossing  the  west  line  of  New  Jersey  street  into  the 
space  above  mentioned  as  the  Bellefontaine  yard ;  I  don't 
think  there  are  any ;  Mr.  Lawyer  was  with  me  most  of  the 
time  when  I  made  the  diagram;  I  think  that  it  was  day 
before  yesterday  that  I  made  it 
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Peter  C.  Lawyer,  plaintiff,  recalled,  testified :  The  founda- 
tions of  my  premises  have  not  been  raised  any  since  1865  ; 
they  are  now  the  same  as  they  then  were. 

Mr.  Hewes,  a  juror,  testified:  Am  a  bricklayer;  the  cost 
of  repairing  the  foundations  was  about  fifty  dollars. 

Charles  B.  Robinson  testified:  My  business  is  railroading; 
have  been  engaged  in  that  business  for  thirty-two  years;  I 
constructed  the  sewers  under  New  Jersey  street  for  Union 
Railway  Company,  and  rebuilt  culvert  under  two  extreme 
south  tracks  about  three  years  ago;  I  understand  how  the 
ground  lies;  know  something  of  the  amount  of  water  pass- 
ing down  New  Jersey  street;  don't  know  who  put  in  the 
sewers  on  the  north;  don't  know  when  they  were  built. 

The  plaintiffs  then  read  in  evidence  an  ordinance  of  the 
city  council  of  the  city  of  Indianapolis,  passed  April  ist, 
1850,  authorizing  the  railroad  companies  composing,  or  to 
compose,  the  Union  Railway  Company  of  Indianapolis  to 
run  their  tracks  across  New  Jersey  and  other  streets,  imme- 
diately on  the  north  bank  of  Pogue*s  Run,  conforming  to 
the  grade  of  the  streets,  etc.,  in  every  particular,  under  the 
direction  of  the  city  engineer. 

The  material  question  in  the  case  discussed  by  counsel  is 
that  presented  by  the  fourth  assignment  of  errors,  that  the 
court  erred  in  overruling  the  demurrer  to  the  evidence.  In 
determining  the  question  raised  by  the  demurrer  to  the  evi- 
dence, it  was  the  duty  of  the  common  pleas  to  take  as  true 
the  propositions  of  facts  established  by  the  evidence,  and  to 
infer  from  the  evidence  every  conclusion  which  the  jury 
could  reasonably  have  drawn  from  it.  Griggs  v.  Seeleyy  8 
Ind.  264;  Andrews  v.  Hammond^  8  Blackf.  540,  and  note. 

The  following  propositions  of  fact  seem  to  have  been  es- 
tablished by  the  evidence  contained  in  the  demurrer: 

1.  The  plaintiffs  suffered  great  damage  by  the  overflow  of 
water. 

2.  The  culvert  or  sewer  was  insufficient  in  size. 

3.  It  was  obstructed  by  the  falling  in  of  the  decayed  tim- 
ber covering  at  the  upper  extremity  of  the  culvert. 
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4.  The  injury  to  plaintiffs  resulted  from  the  insufficiency 
of  the  culvert  and  the  obstruction  at  the  northern  or  upper 
end  of  the  same,  and  this  was  at  a  point  sixty-seven  feet 
north  of  the  north  railroad  track,  which  is  the  track  of  the 
Bellefontaine  Company. 

5.  The  city,  in  the  improvement  of  the  streets,  has  so 
constructed  the  surface  drains  that  the  water  falling  on  a 
surface  of  about  twenty-eight  squares,  or  one  hundred  and 
twelve  acres,  was  compelled  to  seek  egress  through  the  cov- 
ered culvert 

6.  The  only  authority  or  grant  from  the  city  to  the  rail- 
road companies  of  a  right  of  way  is  that  shown  in  the  ordi- 
nance passed  April  ist,  1850,  and  provides  that  the  road 
may  be  constructed  **  immediately  upon  the  north  bank  of 
Pogue's  Run."  ♦  *  *  *<  Said  road  to  be  twenty-five  feet 
wide."  The  road  to  conform  strictly  to  the  grade  of  all 
streets,  "  and  also  to  provide  culverts,  side  gutters  or  drains 
wherever  they  now  exist,  or  may  hereafter  be  needed,  and 
shall  keep  the  same  in  good  repair." 

It  would  seem  to  be  a  reasonable  conclusion,  that  as  the 
city  had  accumulated,  by  its  system  of  drainage,  such  vast 
quantities  of  water  at  the  point  in  question,  it  would  be 
under  obligation  to  see  to  it  that  there  was  a  way  provided 
for  the  water  to  escape  without  damage  to  adjoining  prop- 
erty owners. 

It  is  insisted,  however,  by  counsel  for  the  appellant,  that  it 
should  have  been  found  from  the  evidence  that  the  railroad 
company  or  companies  constructed  the  insufficient  sewer  in 
question,  and  allowed  it  to  become  out  of  repair;  that  the 
city,  by  its  ordinance  granting  the  right  of  way,  had  required 
the  railroad  company  or  companies  to  construct  the  neces- 
sary sewers  and  keep  them  in  repair ;  and  that  if  they  failed 
to  do  so,  the  city  was  not  liable  for  the  consequences. 

It  seems  to  us,  however,  from  an  examination  of  the  evi- 
dence set  out  in  the  demurrer,  that  the  court  was  not  bound 
to  find  or  infer  that  the  sewer  in  question,  at  the  point  of  ob- 
VoL.  XXXVIII.— 24 
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struction,  was  constructed  by  the  railroad  company  or  com- 
panies, but  might  well  have  found  from  such  evidence,  and 
from  the  paramount  duty  of  the  city  with  reference  to  it, 
that  It  had  been  constructed  by  the  city.    But  suppose  it 
was  not  originally  constructed  by  the  city,  but  by  the  rail- 
road company  or  companies,  and  the  city  adopted  it  as  a 
means  of  canying  the  accumulated  waters  into  Pogue's  Run, 
and  it  proved  to  be  insufficient  for  the  purpose,  or  was  al- 
lowed by  the  city  to  get  out  of  repair,  is  it  not  quite  dear 
that  the  city  should  be  held  liable  for  any  damage  resulting 
from  the  insufficiency  or  obstruction  thereof?    If  the  city 
chose  to  make  a  joint  arrangement  between  itself  and  the 
railroad  corporations  for  the  keeping  up  of  the  sewer,  and 
neither  of  them  attended  to  the  duty,  would  not  the  city  be 
properly  held  liable  for  the  damages?    If  the  city  was  not 
under  any  obligation  to  errant  the  right  of  way  to  the  rail- 
road company  or  companies,  but  did  so,  and  took  the  prom- 
ise of  those  corporations  to  construct  all  necessary  sewers, 
etc.,  and  keep  them  in  repair,  must  it  not  be  held  responsi- 
ble for  the  failure  of  those  to  whom  it  has  transferred  the 
duty,  and  settle  the  account  with  them  ?    Having  full  and 
exclusive  power  over  the  streets,  highways,  alleys,   and 
bridges  within  the  city,  can  the  city  abdicate  this  power  and 
consequent  duty,  or  transfer  it  to  some  one  else,  and  not  be  re- 
sponsible for  the  failure  of  such  substitute?    But  suppose 
the  appellees,  instead  of  suing  the  city,  had  sued  the  railroad 
company  or  companies  for  the  damages  sustained  by  them ; 
if  the  railroad  company  or  companies  could  not  have  de- 
nied the  making  of  the  defective  culvert,  might  they  not  well 
have  said  that  it  was  not  in  consequence  of  their  fault  or 
omission  that  such  large  quantities  of  water  were  accumu- 
lated at  the  point  in  question ;  that  but  for  this  the  sewer 
would  have  been  sufficient,  and  the  injury  would  not  have 
happened  ?    Had  the  sewer  or  culvert  been  constructed  for 
the  exclusive  use  of  the  railroad  company  or  companies,  it 
seems  that  the  city  would  not  have  been  liable.   Stackliause 
v.  T/te  City  of  Lafayette ^  26  Ind.  17. 
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It  seems  that  a  city  compelled  to  pay  damages  in  a  case 
like  this  may  have  its  action  for  indemnity  against  the  party 
in  feult.  Chicago  City  v.  Rabbins,  2  Black,  418;  Lowell  v.  The 
Boston,  etc.,  Railroad  Corporation,  23  Pick.  24. 

We  think  the  court  committed  no  error  in  overruling  the 
demurrer  to  the  evidence. 

With  reference  to  the  numerous  interrogatories  propounded 
to  the  jury,  and  those  which  the  defendant  sought  to  have 
propounded  to  them,  we  think  there  was  no  available  error. 
The  interrogatories  related  to  the  particulars  concerning  the 
damages  which  the  jury  were  to  assess,  and  not  to  any 
"question  of  feet"  within  the  meaning  of  sec.  336,  2  G-  & 
H.  205.  We  are  of  the  opinion  that  no  interrogatories  to 
the  jury  in  such  an  inquiry  as  this  are  admissible.  The  sec- 
tion referred  to  provides  that  the  court  shall  in  all  cases, 
when  requested  by  either  party,  instruct  the  jury,  if  they 
find  a  general  verdict,  to  find  especially  upon  particul^ 
questions  of  fact,  to  be  stated  in  writing.  The  jury  had  been 
excused  from  finding  a  general  verdict  in  this  case,  and  con- 
sequently there  could  occur  no  contingency  which  made  it 
proper  that  any  interrogatories  should  be  submitted  to  them. 
We  are  inclined  to  limit,  rather  than  improperly  to  extend, 
the  practice  of  propounding  so  many  interrogatories  to  the 
jury. 

It  is  made  a  question  whether  there  could,  in  this  case, 
properly,  be  a  motion  made  for  a  new  trial.  Counsel  have 
furnished  us  with  no  authorities  upon  the  point,  and  in  a 
limited  search  we  have  found  none.  We  think,  however, 
that  no  good  reason  was  shown  for  the  granting  of  a  new 
trial,  if  in  such  a  case  a  new  trial  could  have  been  granted. 

The  judgment  is  affirmed,  with  costs. 

B.  K.  Elliott  and  %  S.  Harvey,  for  appellant. 

y.  T.  Dye  and  A.  C.  Harris,  for  appellees. 
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Gregg  v.  The  Indianapolis  and  St.  Louis  Railroad  Com* 

PANY. 

APPEAL  from  the  Hendricks  Circuit  Court. 

WoRDEN,  C.  J. — ^The  questions  arising  in  this  case  were 
all  decided  in  the  case  of  Straughan  v.  Tlie  Indianapolis  and- 
St.  Louis  Railroad  Company^  ante^  p.  185;  and  the  judgment 
must  be  affirmed  for  the  reasons  given  in  that  case. 

The  judgment  below  is  affirmed,  with  costs  and  five  per 
cent,  damages. 

W.  A.  McKenzie,  for  appellant. 

M.  A.  Osbom  and  Z.  Ritter^  for  appellee. 


Emmons  v.  Newman. 

Contract. — Partnership, — Accounting, — Suit  on  a  contract,  by  which  the  de- 
fendant agreed  to  purchase  and  maintain  a  stock  of  jewehy  at  his  own  cost, 
and  dispose  of  the  same,  and  the  plaintiff  was  to  repair  jeweliy,  etc,  brought 
to  the  store,  and  receive  the  chai|;es  for  such  labor,  as  his  compensation. 

Held,  that  the  plaintiff  was  not  a  partner. 

Held,  also,  that  if  the  proceeds  of  his  labor  went  into  the  business,  and  also 
articles  of  his  personal  property,  he  was  entiUed  to  an  acconnting  npon  de- 
fendant's forcibly  taking  possession  of  the  stock  and  place  of  business. 

Instructions.— A7/  of  Exceptions.-^Motion  for  New  Trial, — Instructions 
given  or  refused  cannot  be  brought  before  the  Supreme  Court  on  appeal  as 
forming  part  of  a  motion  for  a  new  trial,  but  nrast  be  made  a  part  of  the 
record  by  bill  of  exceptions  or  in  the  mode  pointed  out  in  sections  324  and 
325  of  the  code. 

Appeal  from  the  Montgomery  Common  Pleas. 

BusKiRK,  J. — ^The  appellant  has  assigned  three'  errors ; 
first,  that  the  court  erred  in  overruling  the  demurrer  to  the 
complaint;  second,  that  the  court  erred  in  refusing  to  give 
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certain  instructions  asked  by  the  appellant;  third,  that  the 
court  erred  in  overruling  the  appellant's  motion  for  a  new 
trial. 

It  is  necessary  to  a  proper  understanding  of  the  first 
assigned  error  that  we  should  set  out  the  complaint,  which 
was  as  follows: 

"Thomas  Newman,  plaintiflfj  complains  of  Alden  Emmons, 
defendant,  and  says  that  on  the  first  day  of  May,  1870,  the 
said  plaintiff  and  defendant  entered  into  a  co-partnership  in  the 
purchase  and  sale  of  clocks,  watches,  jewelry,  notions,  and  all 
things  in  that  line  of  merchandise,  including  silversmithing  and 
repair  of  watches,  clocks,  and  jewelry,  in  the  city  of  Craw* 
fordsville;  that  the  said  plaintiff  being  ^  practical  silversmith, 
and  the  said  defendant  being  entirely  ignorant  of  the  busi- 
ness, it  was  agreed  that  the  said  defendant  should  furnish 
the  capital  to  purchase  the  stock  in  trade,  and  should  attend 
and  manage  the  sale  of  the  clocks,  watches,  jewelry,  etc., 
of  the  concern,  and  should  thereby  keep  up  the  stock  at  his 
own  cost  and  charges;  and  the  said  plaintiff  was  to  do  the 
repairs  of  the  work  brought  to  the  shop,  and  was  to  receive 
for  the  work  so  done  the  amount  charged  therefor  as  and  for 
his  part  of  the  profits  of  the  firm,  and  in  compensation  for 
the  labor  performed. 

"And  the  said  plaintiff  avers  that  the  said  defendant  only 
put  into  the  partnership  about  two  hundred  and  fifty  dollars, 
and  instead  of  paying  for  the  goods  purchased  at  the  time 
of  purchase,  he  bought  them  in  the  name  of  the  firm,  upon 
time,  and  would  pay  along  as  sales  could  be  made,  until  his 
purchases  amounted  to  some  eighteen  hundred  dollars, 
purchased  in  the  name  of  the  firm,  a  portion  of  which 
purchases  are  still  unpaid.  And  the  said  plaintiff  would 
further  aver  that  he  put  in  the  concern  in  goods  fifly  dollars 
and  in  cash  twenty-seven  dollars,  and  that  the  value  of  the 
work  done  by  him,  the  proceeds  of  all  of  which  went  into 
the  firiA  and  into  the  possession  of  said  defendant,  amounted 
to  the  sum  of  six  hundred  dollars.  And  the  said  plaintiff 
would  further  aver  that  the  said  defendant,  without  any  just 
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cause,  on  the  8th  of  September,  1870,  forcibly  took 
sion  of  all  of  the  said  partnership  property,  including  the 
books,  notes,  accounts,  cash,  clocks,  watches,  jewelry, 
notions^  etc.,  and  refused  to  allow  said  plaintiff  possession 
or  use  of  any  part  of  the  same,  to  the  great  injury  of  the 
said  plaintiff;  wherefore,"  etc. 

Did  the  court  err  in  overruling  the  demurrer  to  the  com- 
plaint? It  is  earnestly  maintained  that  the  facts  stated  in 
the  complaint  failed  to  show  that  the  plaintiff  and  defendant 
were  partners.  Various  objections  are  urged  to  the  suf- 
ficiency of  the  complaint,  but  the  one  most  relied  upon  by 
counsel  in  argument  is,  that  as  the  plaintiff  was  to  receive 
the  amount  received  for  the  work  done  by  him,  he  was 
not  a  partner;  that  there  was  no  mutuality,  as  the  plaintiff 
was  to  receive  for  his  compensation  the  amount  received  for 
work  by  him  performed,  without  reference  to  whether  there 
were  profits  or  losses.  It  is  insisted  by  the  appellant  that 
the  facts  stated  show  that  the  plaintiff  was  a  mere  workman. 

It  is,  on  the  other  hand,  claimed  by  the  appellee  that  the 
facts  stated  show  that  there  was  a  partnership,  but  that  if 
they  fail  in  showing  a  partnerships  they  snow  the  value  of 
the  services  rendered  by  the  plaintiff,  and  that  the  proceeds 
went  into  the  hands  of  the  defendant;  and  that  it  makes  no 
difference  whether  they  were  partners  or  the  defendant  the 
owner  of  the  establishment  and  the  plaintiff  the  employee 
working  for  wages ;  and  that  if  they  were  partners,  then  the 
plaintiff  should  recover  according  to  the  terms  of  the  part- 
nership; and  if  they  were  not  partners,  the  plaintiff  would 
be  entitled  to  recover  the  value  of  his  work  and  the 
price  of  the  propert}*-  that  was  taken  possession  of  by  the 
defendant. 

Do  the  facts  stated  in  the  complaint  constitute  the  parties 
partners?  The  agreement  between  the  parties  is  stated  as 
follows :  ''  It  was  agreed  that  the  said  defendant  should  fur- 
nish the  capital  to  purchase  the  stock  in  trade,  and  should 
attend  and  manage  the  sale  of  the  clocks,  watches,  jewelry, 
etc.,  of  the  concenii  and  should  thereby  keep  up  the  stock  aA 
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his  own  cost  and  charges,  and  the  said  plaintiff  was  to  do  the 
repairs  of  the  work  brought  to  the  shop,  and  was  to  receive 
for  the  work  so  done  the  amount  charged  therefor  as  and  for 
his  part  of  the  profits  of  the  firm,  and  in  compensation  for 
the  labor  performed." 

The  precise  question  under  consideration  was  considered 
and  decided  by  this  court,  adversely  to  the  appellee,  in  Macy 
V.  Combs^  15  Ind.  469. 

The  rule  of  law  was  well  stated,  in  Lootnis  v.  Marshall^ 
\2  Conn.  69,  where  it  was  said:  ''A  community  of  interest 
in  land  does  not  of  itself,  constitute  a  partnership ;  nor  does  a 
mere  community  of  interest  in  personal  estate.  There  must  J^ 
some  joint  adventure,  and  an  agreement  to  share  in  the  profit 
of  the  undertaking.  Green  v.  Beesley^  2  Bing.  N.  C.  108; 
Feredayv,  Hordem,  Jacob,  144;  Porter  w.  ATClure^  15  Wend. 
187.  This  community  of  profit  is  the  test  to  determine 
whether  the  contract  be  one  of  partnership ;  and  to  consti- 
tute it,  a  partner  must  not  only  share  in  the  profits,  but  share 
in  them  as  a  principal;  for  the  rule  is  now  well  established, 
that  a  party  who  stipulates  to  receive  a  sum  of  money  in 
proportion  to  a  given  quantum  of  the  profits,  as  a  reward  for 
his  labor,  is  not  chargeable  as  a  partner." 

Reference  is  then  made  to  a  large  number  of  adjudged 
cases,  from  which  the  court  deduces  the  following  rule: 
''The  rule  which  these  and  other  cases  establish  is  founded 
on  the  distinction  which  has  been  taken  between  agreements 
by  which  the  parties  have  a  specific  interest  in  the  profits 
themselves,  as  profits,  and  such  as  give  to  the  party  sought 
to  be  charged  as  a  partner,  not  a  specific  interest  in  the  busi- 
ness or  profits,  as  such,  but  a  stipulated  proportion  of  the 
profits  as  a  compensation  for  his  labor  and  services." 

The  authorities  on  this  point  are  not  uniform.  It  was 
said  by  Lord  Eldon,  in  Ex  parte  Hamper^  17  Ves.  494 :  "  It  is 
clearly  settled,  though  I  regret  it,  that,  if  a  man  stipulates, 
that,  as  the  reward  of  his  labor,  he  shall  have,  not  a  specific 
interest  in  the  business,  but  a  given  sum  of  money,  even  in 
proportion  to  a  given  quantum  of  the  profits,  that  will  not 
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make  him  a  partner;  but  if  he  agrees  for  a  part  of  the  profits, 
as  such,  giving  him  a  right  to  an  account,  though  having  no 
property  in  the  capital,  he  is,  as  to  third  persons,  a  partner." 

Prof.  Parsons,  in  his  work  on  partnership,  admits  the  ex- 
istence of  the  distinction  and  rule  above  stated,  but  contends 
that  the  distinction  is  not  very  reasonable  or  useful,  and  pre- 
sents the  authorities  maintaining  the  opposite  doctrine ;  but 
he  lays  down  the  rule  to  be  as  stated  by  Lord  Eldon,  that 
where  a  person  is  to  receive  a  sum  of  money  in  proportion 
to  a  given  quantum  of  the  profits,  he  is  entitled  to  an 
account. 

We  feel  constrained,  by  the  number  and  weight  of  the 
elementary  writers  and  adjudged  cases,  to  hold  that  the  par- 
ties to  this  action  were  not  partners ;  but  this  is,  by  no 
means,  decisive  of  the  case;  for  the  appellee  was  entitled  to 
an  accounting;  for  it  is  alleged  that  all  the  sums  of  money 
received  by  him  for  work  went  into  the  firm,  as  well  as  the 
money  and  personal  property  put  into  the  concern;  and  that 
the  defendant  had  forcibly  taken  the  possession  of  all  the 
partnership  property,  including  the  books,  notes,  accounts, 
cash,  clocks,  watches,  jewelry,  notions,  etc.,  and  refused  to 
allow  the  said  plaintiff  the  possession  or  use  of  any  part  of 
the  same. 

The  plaintiff  was  entitled  to  whatever  relief  the  facts 
justified.  If  he  was  a  partner,  and  the  defendant  had  taken 
possession  of  all  the  partnership  property  and  assets, 
he  had  a  right  of  action.  If  he  was  to  receive  for  his  work 
the  amount  charged  and  received  therefor,  and  if  this  money 
had  gone  into  the  concern,  then  he  was  entitled  to  an  ac* 
counting,  for  the  purpose  of  ascertaining  how  much  he  had 
earned,  and  what  was  coming  to  him.  If  he  put  money, 
watches,  tools,  and  a  safe  in  the  store,  and  the  defendant  had 
converted  them  to  his  own  use,  he  was  entitled  to  recover 
their  value. 

We  are  of  the  opinion  the  court  committed  no  error  in 
overruling  the  demurrer  to  the  complaint 

Did  the  court  err  in  overruling  the  motion  for  a  new  trial? 
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It  is  insisted  by  the  appellant  that  the  court  erred  in  refusing 
to  give  certain  instructions.  It  is  maintained  by  the  appel- 
lee that  the  question  is  not  presented  by  the  record. 

There  are  two  ways  in  which  an  instruction  that  has  been 
asked  and  refused  may  be  made  a  part  of  the  record.  The 
one  is  by  writing  at  the  close  of  each  instruction  the  words, 
''refused  and  excepted  to,"  and  this  should  be  signed  t^yrthe 
I)arty  or  his  attorney.  2  G.  &  H.  201,  sec.  325.  This  Aiode 
was  not  adopted  in  this  case.  The  other  mode  is  by  em- 
bodjang  the  instructions  ''  refused  and  excepted  to ''  in  a  bill 
of  exceptions. 

Was  this  mode  adopted  in  the  case  under  consideration  ? 
The  defendant  embodied  in  his  motion  for  a  new  trial  certain 
instructions,  which,  he  alleged,  had  been  asked  and  refused ; 
and  the  refusal  to  give  which  was  assigned  as  reasons  for  a 
new  trial.  The  motion  was  overruled,  and  the  defendant 
excepted.  The  evidence  was  put  in  the  record  by  a  bill  of 
exceptions. 

Near  the  close  of  the  bill  of  exceptions,  the  following  entry 
appears:  ''And  be  it  further  remembered  that,  pn  the  same 
day,  and  at  the  proper  time,  the  defendant  moved  the  court 
for  a  new  trial  in  this  cause,  which  motion  is  in  the  words 
and  figures  following,  to  wit:" 

The  clerk,  in  making  out  the  transcript,  has  inserted  in 
brackets,  after  the  above  entry,  the  following :  "  [See  page 
8,  line  16,  to  line  13,  page  10.]" 

Conceding  that  the  above  reference  of  the  clerk  incorpo- 
rated into  the  bill  of  exceptions  the  instructions  asked  and 
refused,  we  do  not  see  how  the  condition  of  the  appellant 
would  be  improved.  There  must  be  an  exception  to  the 
giving  or  refusal  to  give  an  instruction,  and  that  excep- 
tion must  be  noted  at  the  end  of  the  instruction,  or  in  the 
bill  of  exceptions.  The  mere  copying  the  instruction  into 
the  bill  will  avail  nothing,  unless  it  is  stated  in  the  bill  that 
the  party  excepted,  and  this  is  not  done  in  this  case. 

But  it  may  be  maintained  that,  as  a  motion  for  a  new  trial 
becomes  a  part  of  the  record  without  a  bill  of  exceptions^ 
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and  as  the  motion  in  this  case  embodied  the  instructions  said 
to  have  been  asked  and  refused,  the  instructions  were  thus 
made  a  part  of  the  record. 

It  was  decided  by  this  court,  in  McSheely  v.  Bentley^  3  x 
Ind.  235,  and  in  Tlie  Indianapolis  Piano  Manufacturing  Corn- 
pany  v.  First  National  Bank  of  Indianapolis^  33  Ind.  302, 
that  this  court  cannot  accept,  as  true,  the  statements  con- 
tained in  a  motion  for  a  new  trial.  It  is  the  well  settled 
practice  of  this  court  that  when  a  motion  for  a  new  trial  is 
made  for  the  reason  that  the  finding  of  the  court  or  the  ver- 
dict of  the  jury  was  not  sustained  by,  but  was  contrary  to, 
the  evidence,  no  question  is  presented  for  review  here, 
unless  the  evidence  is  embodied  in  a  bill  of  exceptions.  The 
same  rule  must  obtain  in  this  case.  How  do  we  know  that 
any  such  instructions  were  asked  and  refused?  We  do  not 
know  but  that  the  court  overruled  the  motion  because  no 
such  instructions  had  been  asked,  or,  if  asked,  had  been 
given.  Instructions  given  or  refused  must  be  made  a  part 
of  the  record  by  a  bill  of  exceptions,  or  in  the  mode  pointed 
out  in  sections  324  and  325,  2  G.  &.  H.  198.  The  yeffer- 
sonville,  etc,^  R,  R,  Co.  v.  Cox^  37  Ind.  325. 

It  remains  to  inquire  and  determine  whether  the  verdict 
was  sustained  by  sufficient  evidence.  We  have  read  and 
considered  the  evidence,  and  find  it  to  be  very  conflicting 
and  contradictory.  The  evidence  consisted  mainly  of  the 
testimony  of  the  parties.  The  testimony  of  the  plaintiff 
was  not  consistent  and  harmonious.  He  contradicts  him- 
self. It  was  a  question  of  credibility.  It  was  the  duty  of 
the  jury  to  reconcile  and  harmonize,  if  possible,  all  the  evi- 
dence, so  that  it  might  all  stand  and  be  considered  together; 
and  if  this  could  not  be  done,  then  they  were  required  to 
determine  which  they  would  believe,  and  which  they  would 
disbelieve.  The  parties  consented  to  a  jury  of  six  men. 
They  seem  to  have  been  chosen  and  agreed  upon  on  ac- 
count of  their  deservedly  high  character  for  intelligence, 
fairness,  and  integrity.  We  are  satisfied  that  the  jury  got 
nearer  the  justice  of  the  case  than  we  could  do  by  reading 
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the  evidence,  as  it  appears  on  paper,  without  any  of  the  op- 
portunities possessed  by  the  jury  of  scekkg  and  observing 
the  appeal  ance,  manner,  and  conduct  of  the  witnesses,  their 
intelligence,  their  means  of  information,  and  their  willing- 
ness or  unwillingness  to  testify  fully  and  frankly  to  all  mat- 
ters within  their  knowledge. 

We  cannot  disturb  the  verdict 

The  judgment  is  affirmed,  with  costs. 

L.  Wallace  and  y.  M.  Butler,  for  appellant. 

M,  D.  White  and  P,  S.  Kennedy,  for  appellee. 


Martin  v.  Cole. 

Judgment. — Assignment. — Summons, — A  complaint  alleged  that  the  plaintiff 
had  taken  from  the  defendant,  by  assignment  without  recourse,  a  certificate 
of  purchase  of  real  estate  sold  under  execution  on  a  judgment  in  favor  of  the 
defendant;  that  said  judgment  was  void,  because  the  name  of  the  plaintiff 
therein  was  not  inserted  in  the  summons ;  and  he  therefore  demanded  the  re- 
turn of  the  money  paid  by  him  for  the  assignment. 

Ifeld,  that  the  complaint  did  not  show  that  the  judgment  was  void,  as  the  de- 
fendant therein  might  have  appeared  to  the  action,  fraud  was  not  alleged, 
the  facts  were  equally  open  to  both  parties,  it  was  not  averred  that  the  plain- 
tiff was  not  in  possession  of  the  land  under  a  deed,  or  had  not  received  the 
excess  paid  by  defendant  on  his  bid,  over  the  judgment. 

J/eid,  also,  that  the  sunmions  was  not  void. 

APPEAL  from  the  Harrison  Circuit  Court 
Pettit,  J. — ^This  suit  was  instituted  by  the  appellant 
against  the  appellee  and  a  number  of  other  persons,  to  ac- 
complish one  or  more  of  various  objects  prayed  and  asked  for; 
but  the  suit  was  dismissed  as  to  all  the  defendants,  except 
the  appellee.  Cole,  against  whom  a  new  complaint  was  filed, 
to  which  a  demurrer,  for  want  of  sufficient  facts,  was  sus- 
tained, and  exception  taken;  and  both  parties,  by  their  ab- 
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stracts  and  briefs,  admit  that  the  correctness  of  this  ruling  is 
the  only  question  in  the  case,  this  being  the  only  error  as- 
signed.   The  complaint  is  as  follows: 

''The  plaintiff,  Milton  Martin,  as  and  for  an  amendment  to 
his  original  complaint  herein  filed,  says  that  on  or  about  the 
19th  day  of  August,  1867,  the  above  named  defendant,  Wil- 
liam E.  Cole,  instituted  an  action  in  this  honorable  court 
against  John  D.  Austin  and  Elizabeth  Austin,  on  a  note  ex- 
ecuted by  them  to  the  said  William  E.  Cole,  in  which  action 
so  instituted  such  other  and  further  legal  proceedings  were 
attempted,  and  supposed  to  be  had  in  pursuance  of  law,  that 
at  the  September  term  of  this  court,  in  the  year  1867,  to  wit, 
on  the  24th  day  of  September,  1867,  said  William  E.  Cole, 
by  the  consideration  and  judgment  of  this  honorable  court, 
recovered  a  judgment  in  said  action  against  the  said  John 

D.  Austin  and  Elizabeth  Austin,  for  the  sum  of  two  hundred 
dollars  and  seventy  cents  and  costs  of  suit.  Afterward, 
to  wit,  on  the  24th  day  of  October,  1867,  the  said  William 

E.  Cole  caused  a  writ  of  execution  to  be  duly  issued  on  said 
judgment,  directed  to  the  sheriff  of  Harrison  county,  com- 
manding him,  that  of  the  goods  and  chattels,  lands  and  ten- 
ements of  the  said  John  D.  Austin  and  Elizabeth  Austin,  he 
should  cause  to  be  made  the  money  aforesaid ;  and  on  the 
2d  day  of  November,  1867,  said  writ  of  execution  came  to  the 
hands  of  Henry  Ziner,then  sheriff  of  Harrison  county,  to  be 
by  him  executed  according  to  its  commands.  Afterward, 
to  wit,  on  the  2Sth  day  of  January,  1868,  said  Henry  Ziner, 
sheriflf)  levied  said  writ  of  execution  on  the  north  half  of 
the  south-east  quarter  of  section  thirty-three,  township  one, 
south  in  range  three  east,  in  Harrison  county,  as  the  prop- 
erty of  said  John  D.  Austin  and  Elizabeth  Austin ;  and  after 
advertising  the  same  for  sale,  as  required  by  law,  said  sheriff 
did,  on  the  22d  day  of  February,  1868,  between  the  hours 
prescribed  by  law,  offer  said  land  for  sale  at  public  auction, 
to  pay  and  satisfy  the  debt,  damages,  and  costs  mentioned  in 
said  writ  of  execution ;  and  the  said  William  E.  Cole  then  and 
there  bid  for  said  land  the  sum  of  seven  hundred  and  fifty* 
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nine  dollars  and  eighty-three  cents;  and  no  person  bidding 
more,  said  Sheriff  then  and  there  struck  off  and  sold  said 
land  to  the  said  William  E.  Cole,  for  said  sum  of  seven  hun- 
dred and  fiify-nine  dollars  and  eighty-three  cents;  and  on  the 
payment  of  said  amount  of  money  to  said  Henry  Ziner, 
sberii!^  he  executed  and  delivered  to  said  William  E.  Cole  a 
certificate  of  purchase  for  said  land,  a  copy  of  which,  with 
the  endorsements  thereon,  is  filed  with  the  first  paragraph  of 
this  complaint,  and  is  made  a  part  hereof  by  reference. 

"And  afterward,  to  wit,  on  the  nth  day  of  January,  1869, 
this  plaintiff  supposing  and  believing  said  certificate  of  pur* 
chase  to  be  good  and  valid  for  the  purpose  specified  therein, 
and  said  defendant  so  representing  the  same  to  be  valid,  and 
not  knowing  of  any  mistake  in  any  of  the  proceedings  in 
said  action,  either  previous  to  or  after  said  judgment,  pur- 
chased from  said  William  £.  Cole  the  certificate  of  purchase 
aforesaid,  for  the  sum  of  eight  hundred  and  fifty  dollars, 
which  he  then  paid;  and  the  said  William  E.  Cole  in  consid- 
eration of  said  sum  of  eight  hundred  and  fifty  dollars  so  paid 
to  him,  by  his  written  endorsement  on  said  certificate  of  pur- 
chase, assigned  and  delivered  the  same  to  this  plaintiff 

"  Afterward,  to  wit,  on  the  —  day  of ,  1869,  this 

plaintiff  discovered,  for  the  first  time,  that  a  mistake  occurred 
in  the  summons  issued  in  the  action  described  in  this  amend- 
ment, in  this,  that  the  name  of  the  plaintiff)  said  William  E. 
Cole,  was  not  inserted  in  said  summons,  nor  did  his  name 
appear  anywhere  therein. 

"  The  plaintiff  avers  that  by  reason  of  said  mistake,  said 
summons  was  a  nullity  and  of  no  validity,  force,  or  effect;  and 
that  the  judgment  rendered  in  said  action  and  all  the  pro- 
ceedings thereon,  and  said  certificate  of  purchase  and  the 
assignment  thereof,  are  all  nullities,  and  void,  and  of  no 
validity,  force,  or  effect;  and  that  he  paid  said  William  E. 
Cole  the  said  consideration  .of  eight  hundred  and  fifty  dollars 
for  said  certificate  of  purchase  in  ignorance  of  all  the  above 
facts,  believing  at  the  time  of  said  purchase  that  said  certifi- 
cate was  good  and  valid. 
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* '  And  plaintiff  further  avers  that  the  papers  belonging  to  the 
files  in  said  action  of  said  William  E.  Cole  against  John  D. 
Austin  and  Elizabeth  Austin,  his  wife,  including  the  note 
sued  on,  the  complainti  and  summons  therein,  have  been  lost, 
mislaid,  or  destroyed;  that  diligent  search  has  been  made 
therefor  by  this  plaintiflf)  and  by  the  clerk  of  this  honorable 
court,  in  his  ofHce,  where  the  same  should  be,  and  elsewhere, 
but  the  same  can  not  anywhere  be  found;  and  he  files  with 
the  first  paragraph  of  this  complaint  a  copy  of  the  record  in 
said  cause,  so  far  as  the  same  can  be  obtained,  including  the 
execution  and  sheriff's  return  thereon,  which  is  made  part 
hereof  by  reference. 

"By  reason  of  the  premises  aforesaid,  the  said  William  E. 
Cole  became  and  is  liable,  and  justly  bound  to  pay  and 
refund  to  this  plaintiff  the  said  sum  of  eight  hundred  and 
fifty  dollars,  and  all  interest  thereon;  but  said  William  E. 
Cole  fails  and  refuses  to  pay  the  same. 

"Wherefore  the  plaintiff  demands  judgment  against  said 
Cole  for  eight  hundred  and  fifty  dollars.  He  also  demands 
all  of  the  relief  prayed  for  in  his  original  complaint" 

Was  this  ruling  correct?  We  hold  that  it  was,  for  more 
reasons  than  we  shall  elaborate.  The  complaint  does  not 
show  that  the  judgment  was  void,  but  that  the  summons 
was  defective.  For  all  we  can  see  from  or  by  the  complaint, 
the  defendants,  Austin  and  Austin,  may  have  appeared, 
answered,  confessed,  or  agreed  to  the  judgment;  either  of 
which  actions  would  have  made  the  judgment  valid  and 
binding. 

The  assignment  of  the  sherifTs  certificate  is  in  these 
words : 

"  For  value  received,  I  assign  all  my  interest  to  the  fore- 
going certificate  of  purchase  to  Milton  Martin,  without  any 
recourse  on  me  whatever,  this  nth  day  of  January,  1869. 

"W.  E.  Cole." 

This  assignment  created  no  liability  unless  there  was  fraud. 
None  is  charged.  Other  reasons  might  be  given  why  this 
complaint  is  bad,  among  which  is,  that  each  party  had  an 
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equal  opportunity  to  ascertain  and  determine  whether  the 
judgment  on  which  the  sheriff's  sale  took  place  was  valid, 
as  the  clerk's  office  and  the  records  and  papers  therein  were 
equally  open  to  both. 

The  plaintiff  below,  appellant,  does  not  show  that  he  has 
not  a  deed  for,  and  is  not  in  possession  of,  the  land,  or  that 
he  has  not  received  the  excess  paid  for  it  by  the  defendant 
on  his  bid,  over  his  judgment.  We  hold  that  the  summons 
was  not  void.     2  G.  &  H.  63,  sec.  37. 

The  judgment  i^  in  all  things  affirmed,  at  the  costs  of  the 
appellant. 

T,  C.  Slaughter^  W.  A.  Porter,  and  —  yordon,  for  appellant. 

S,  K.  Wolfe,  for  appellee. 


HxwT  ET  AL.  V.  The  Indianapous  and  St.  Louis  R.  R.  Co. 

APPEAL  from  the  Hendricks  Circuit  Court. 

BusKiRK,  J.— This  case  is,  in  all  respects,  similar  to,  and 
involves  precisely  the  same  questions  discussed  and  decided 
in,  StraugJum  v.  Tlie  Indianapolis  and  St.  Louis  Railroad 
Company,  ante,  p.  185.  Upon  the  authority  of  that  case, 
this  is  affirmed,  with  costs  and  five  per  cent,  damages. 

W.  A.  McKenzie,  for  appellants. 

L.  Hitter  and  M.  A.  Osbom,  for  appellee. 


RiTTER  ET  AL.  V.  MeNDENHALL,  GuARDIAN. 

Practice. — Motion  for  New  TVioL — Evidence. — ^Where  there  was  no  motion 
for  a  new  trial,  it  was  held  that  no  question  could  be  presented  in  the  Su- 
preme Court  on  the  sufficiency  of  the  evidence. 

APPEAL  from  the  Morgan  Common  Pleas. 

WoRDEN,  C.  J.— This  was  a  petition  by  the  appellants  for 
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the  removal  of  the  appellee  firom  his  trust  as  the  guardian 
of  the  appellants,  filed  under  the  provisions  of  the  act  of 
March  gih,  1 867.  3  Ind  Stat  282.  The  ground  on  which  the 
removal  was  asked  was,  that  the  defendant  had  every  year 
failed  to  rent  a  farm  belonging  to  the  wards  for  the  full 
rental  value,  and  that  he  retained  possession  of  and  culti- 
vated the  farm  himself,  and  did  not  allow  them  a  reasonable 
rent  for  the  same. 

The  matter  was  submitted  to  the  court  for  trial,  who 
found  and  rendered  judgment  for  the  defendant,  and  to  the 
finding  the  plaintifis  excepted.  There  is  no  question  sought 
to  be  raised  in  the  case,  except  as  to  the  sufficiency  of  the 
evidence  to  sustain  the  finding.  There  was  no  motion  made, 
nor  reasons  filed,  for  a  new  trial.  Indeed  there  is  no  error 
assigned,  except  upon  the  finding  of  the  court  below.  It  is 
very  apparent  that  the  record  presents  no  question  for  our 
consideration. 

The  judgment  below  is  afErmedi  with  costs. 

E.  F.  Hitter,  for  appellants. 

W.  R.  Harrison  and  W.  S.  Shirley ,  for  appellee. 


The  Excelsior  Draining  Company  v.  Brown. 

Pleading. — Draining  Company j-^Copy  of  Articles, — ^A  copy  of  the  articles  of 
association  of  a  draining  company  does  not  properly  form  a  port  of  a  com- 
plaint in  an  action  by  the  company  to  collect  an  assessment;  and  where  snch 
copy  is  filed  with  the  complaint,  a  demurrer  to  the  complaint  does  not  pre* 
sent  the  question  of  the  sufficiency  of  the  articles  of  association. 

APPEAL  from  the  Cass  Circuit  Court. 

Downey,  J. — ^This  was  an  action  by  the  appellant  against  the 
appellee  to  recover  the  amount  of  an  assessment  of  benefits 
to  his  lands  from  the  construction  of  a  drain.    It  is  stated  in 
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the  complaint  that  the  plaintifT  is  a  corporation  formed  in 
pursuance  of  a  law  of  the  State^  approved  June  I2th^  1852, 
entitled  an  act  to  authorize  the  construction  of  levees  and 
drains^  and  the  acts  amendatory  of  the  same ;  that  the  plain- 
tiff caused  its  articles  of  association  to  be  recorded,  etc.,  on 
the  14th  day  of  August,  1867.  A  copy  of  the  articles  of 
association,  it  is  stated,  is  filed  with  the  complaint,  and  made 
part  of  it.  It  is  furdier  stated  that  the  board  of  directors 
of  said  company,  having  determined  to  construct  a  drain, 
pursuant  to  said  articles  of  association,  did,  on  the  2d  day 
of  September,  1867,  apply  to  the  board  of  commissioners  of 
said  county  of  Cass  to  appoint  three  appraisers,  not  mem- 
bers of  said  association,  nor  in  any  way  interested  in  said 
proposed  work,  pursuant  to  the  requisitions  of  the  law  in 
that  case  made  and  provided,  to  examine  all  the  lands  liable 
in  any  way  to  be  affected  by  said  proposed  work,  and  to 
make  out  a  list  of  the  same,  and  to  assess  the  amount  of 
benefits  and  injury  to  each  tract  of  land,  and  to  make  out  a 
schedule  thereof,  with  their  assessment,  aforesaid;  and  to 
append  thereto  their  affidavits  that  the  same  was,  in  all  re- 
spects, a  true  assessment,  to  the  best  of  their  judgment  and 
belief;  that  on  presentation  of  their  petition  to  the  board  of 
commissioners,  three  commissioners  were  appointed  for  the 
purpose  aforesaid;  that  the  appraisers  so  appointed  met  at  a 
designated  place,  and  a  time  stated,  pursuant  to  public  no- 
tice, and  proceeded,  according  to  their  said  instructions, 
adjourning  from  time  to  time,  to  examine  all  the  lands  liable 
in  any  way  to  be  affected  by  said  proposed  drain;  and  did, 
on  the  2d  day  of  November,  1 867,  make  out  and  subscribe 
a  list  of  said  lands,  and  did  assess  the  amount  of  benefits  to 
each  tract  of  land,  finding  no  injury  to  any  tract,  and  there- 
fore assessing  no  injury  in  any  case;  and  did  then  make  out 
and  append  a  schedule  of  such  benefits  to  each  tract  of 
land  and  of  their  assessment  to  each  tract  of  land;  and  after 
subscribing  the  same,  did  then  append  their  affidavit  to  said 
list  and  schedule,  that  the  same  was  a  true  list  and  schedule 
Vol.  XXXVIIL— 25 
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of  the  lands  benefited  by  said  drain;  and  that  the  same  was 
in  all  respects  a  true  assessment  of  benefits  upon  all  and  sin- 
gular said  lands,  to  the  best  of  their  judgment  and  belief; 
and  that  there  were  no  injuries  to  be  assessed  on  account  of 
the  construction  of  said  drain;  which  said  affidavit  was  made 
before  the  clerk  of  the  circuit  court;  a  copy  of  the  list  and 
schedule  and  of  the  affidavit  so  appended  is  filed  with  the 
complaint  and  made  a  part  of  the  same.  It  is  further  stated 
that  the  defendant  is  the  owner  of  west  half  of  the  north- 
west quarter  of  section  twenty-nine,  township  twenty-eight, 
of  range  one  east;  and  that  said  tract  of  land  was  assessed 
by  said  appraisers  the  sum  of  two  hundred  dollars,  as  the 
amount  of  the  benefits  from  the  construction  of  said  drain; 
that  the  said  appraisers  filed  with  the  clerk  of  the  board  of 
directors  of  said  company  the  said  list  and  schedule  and 
affidavit,  which  clerk  caused  the  same  to  be  recorded  in  the 
recorder's  office  of  said  county  of  Cass,  on  the  9th  day  of 
November,  1867,  in,  etc.  And  the  plaintiff  avers  that  the 
defendant  lived  in  said  county  at  and  during  the  whole  time 
that  the  aforesaid  proceedings  transpired,  and  that  notice  was 
given  to  him  personally  by  the  clerk  of  said  board  of  di- 
rectors of  said  company,  of  the  time  of  making  the  said 
assessment.  It  is  also  alleged  that  all  the  lands  so  assessed, 
as  aforesaid,  including  those  of  the  defendant,  lie  in  said 
-county  of  Cass;  that  the  said  board  of  directors  did,  on  the 
2d  day  of  December,  1867,  make  the  following  order  in  re- 
lation to  the  payment  of  the  aforesaid  assessment,  to  wit: 
It  was  then  ordered  by  said  board  that  one-half  the  sum 
assessed  against  each  person  should  be  paid  to  the  treasurer 
of  said  company,  on  the  2Sth  day  of  December,  1867,  and 
the  remaining  half  on  the  ist  day  of  May,  1868;  payments 
to  be  made  in  cash,  except  in  such  cases  as  persons  assessed 
should  choose  to  construct  the  drain,  according  to  the  sur- 
vey and  specifications,  through  their  own  lands;  in  which 
case  they  should  be  credited,  etc.;  that  the  defendant  has 
done  no  ditching  upon  said  work  entitling  him  to  any  credit 
upon  his  said  assessment;  that  pursuant  to  said  order  of  the 
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board  of  directors,  there  became  and  was  due  from  the  de- 
fendant, on  the  25th  day  of  December,  1867,  the  sum  of  one 
hundred  dollars,  being  one-half  of  said  assessment  made 
against  him  and  his  said  land,  in  manner  and  form  aforesaid ; 
that  on  the  27th  day  of  December,  1867,  the  treasurer  of 
said  company  demanded  of  the  defendant  the  pa3nnent  of 
said  sum  of  one  hundred  dollars,  which  was  refused;  that  on 
the  1st  day  of  May,  1868,  there  was  due  from  the  defendant 
the  remaining  half  of  said  assessment  made  against  said 
land;  which  latter  half,  as  well  as  said  first  instalment, 
the  treasurer  of  said  company  personally  demanded  on  the 
27th  day  of  June,  1868,  of  tiie  defendant,  before  the  com- 
mencement of  this  suit. 

That  at  the  June  session  of  the  board  of  commissioners 
of  Cass  county,  the  said  board  of  directors  of  said  associa- 
tion executed  a  bond  to  the  State  of  Indiana,  with  surety,  ap- 
proved by  said  board  of  commissioners,  in  double  the  amount 
of  the  estimate  of  the  cost  of  construction  of  said  work,  condi- 
tioned for  the  faithful  application  of  all  moneys  received  by 
them  to  the  construction  of  said  work,  or  other  legitimate 
objects  of  the  association,  for  which  said  association  was  or- 
ganized, according  to  the  provisions  of  the  act  approved 
June  4th,  1 861,  entitled  an  act,  etc.  And  the  plaintiff 
further  says  that  there  is  now  due  her,.by  reason  of  premises, 
the  said  two  instalments  of  the  said  assessments,  with  in- 
terest thereon  from  the  dates  at  which  said  several  instal- 
ments fell  due;  which  amount  so  due  is  two  hundred  dollars, 
and  which  amounts  were  demanded  after  said  bond  was  so 
given,  and  which  is  jiow  due  and  wholly  unpaid,  and  for 
which  said  ^plaintiff  <lemands  judgment,  and  that  the  same 
be  enforced  against  the  land  so  assessed,  and  that  said  land, 
or  so  much  thereof  as  may  be  necessary,  be  sold  by  order 
of  the  court  for  the  pajonent  of  said  sum  of  two  hundred 
dollars,  with  interest  aiid  costs,  and  for  other  proper  relief. 

There  was  a  demurrer  to  the  complaint,  for  the  reason 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action ;  and  the  demurrer  was  sustained,  and  the  complaint 
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held  insufficient  and  bad.     The  plaintifT  excepted,  and,  after 
final  judgment  against  it,  appealed  to  this  court 

The  only  error  assigned  is,  that  the  court  improperly  sus- 
tained the  said  demurrer  to  the  complaint. 

We  are  informed  in  the  briefs  of  counsel  that  the  de- 
murrer was  sustained  on  the  ground  that  the  drain  pro- 
posed to  be  constructed  was  not  sufficiently  described  in 
the  articles  of  association. 

In  The  yordan  Ditching  and  Draining  Association  v.  Wag- 
onery  33  Ind.  50,  it  was  held  by  this  court  that  the  complaint 
in  an  action  to  enforce  the  pa}mient  of  an  assessment  of  ben- 
efits in  favor  of  a  draining  association  need  not  contain  the 
articles  of  association  of  the  company,  or  even  allege  their 
existence,  nor  need  the  complaint  or  assessment  describe 
the  ditch  in  any  manner.  If  it  is  not  necessary  for  the  com- 
plaint to  contain  the  articles  of  association,  or  to  allege 
their  existence,  then  it  is  not  proper  to  incumber  the  record 
with  them  by  filing  them,  or  a  copy  of  them,  with  the  com- 
plaint; and  they  do  not  become  a  part  of  the  complaint  by 
such  filing,  although  it  is  said  in  the  complaint  that  they  are 
made  part  of  it.  It  is  provided  in  the  code  of  civil  practice^ 
section  78,  2  G.  &  H.  104,  that  ''when  any  pleading  is  founded 
on  a  written  instrument  or  on  account,  the  original  or  a 
copy  thereof  must  be  filed  with  the  pleading."  It  is  very 
clear,  and  it  has  been  often  decided  by  this  court,  that  it  is 
only  where  the  instrument  is  the  cause,  of  action,  or  the 
ground  of  defence,  or  reply,  that  it  need  be  filed  with  the 
pleading.  It  is  provided  in  the  same  section  that  any  vari- 
ance between  any  pleading  and  copy  of  a  written  instru- 
ment filed,  as  to  matter  of  description,  or  legal  effect,  may  be 
amended  at  anytime  as  of  course,  before  judgment,  without 
causing  a  continuance;  but  it  is  nowhere  provided,  nor  can 
it  be  held,  that  die  filing  of  a  written  instrument,  or  a  copy 
of  it,  can  be  regarded  as  supplying  the  place  of  an  essential 
allegation  in  the  pleading ;  and  this  is  true,  although  the  in- 
strument or  copy  be  said  to  be  made  a  part  of  the  plead- 
ing.   In  good  pkading,  facts  are  alleged,  and  not  circua^ 
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Stances  or  evidence  tending  to  establish  the  existence  of 
such  facts.    Stephen  PL  342. 

Being  of  the  opinion,  then,  that  the  articles  of  association 
vrere  not  a  part  of  the  complaint,  the  demurrer  did  not  pre- 
sent the  question  as  to  their  sufficiency,  and  was  improperly 
sustained.  Upon  a  careful  examination  of  the  complaint, 
we  are  of  the  opinion  that  it  is  sufficient 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded. 

D.  B.  McConnell  and  H.  C.  Thornton^  for  appellant 

D.  P.  Baldwin  and  D.  C.  ^ustke^  for  appellee. 


Smith  v.  The  Indianapous  and  St.  Louis  R.  R.  Co. 

APPEAL  from  the  Hendricks  Circuit  Court 

WoRDEN,  C*  J. — ^This  case  is  like  that  of  Straughan  v.  The 
Jndianapolis  and  St.  Louis  Railroad  Company y  ante^  p.  185; 
and  must  be  affirmed  for  the  reasons  given  in  that  case. 

The  judgment  below  is  affirmed,  with  costs  and  five  per 
cent,  damages. 

W.  A.  McKenzie^  for  appellant 

Z.  Ritter^xA  M.  A.  Osbom^  for  appellee. 


Welsham  v.  The  Indianapous  and  St.  Louis  R.  R.  Co. 

APPEAL  from  the  Hendricks  Circuit  Court 
BusKiRK,  J. — ^This  case  is,  in  all  respects,  similar  to,  and 
involves  precisely  the  same  questicms  discussed  and  decided 
an^  Straughan  v.  The  Indianapolis  and  St.  Louis  Railroad 
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Company,  afite,  p.  1 85 .     Upon  the  authority  of  that  case>  this 
i^  affirmed,  with  five  per  cent,  damages  and  costs. 

W.  A.  McKenzie,  for  appellant. 

L.  Ritter  and  M.  A.  Osbom,  for  appellee* 


Ewing  v,  Ewing. 

Executor. — Renwval. — On  a  petition  to  remove  an  executor  appointed  in  ac- 
cordance with  directions  contained  in  the  will,  on  account  of  his  remoTal 
from  one  state  to  another. and  the  resignation  of  his  co-executor  residing 
witiiin  this  State,  an  answer  by  the  executor  that  he  had  removed  to  the  place 
of  his  present  residence,  where  a  large  portion  of  the  property  of  the  estate 
was  situated,  for  the  purpose  of  managing  such  property  to  greater  advantage, 
is  not  sufficient  to  defeat  the  petition. 

APPEAL  from  the  Allen  Common  Pleas. 

Pettit,  J. — ^The  petition  or  complaint  in  this  case  was 
this: 

"The  petition  of  George  W.  Ewing  respectfully  repre- 
sents that  he  is  one  of  the  children  and  legatees  of  George 
W.  Ewing,  deceased,  and  as  such  is  legally  interested  in  said 

estate;  that  letters  testamentary  were  issued  on  the 

day  of ,  1866,  to  Byron  D.  Minor  and  William  A. 

Ewing,  who  were  named  in  the  last  will  of  said  decedent  as 
executors  thereof  (a  copy  of  which  will  is  herewith  filed  and 
made  a  part  hereof),  by  the  clerk  of  this  court;  that  at  the 
time  said  letters  were  issued,  the  said  William  A.  Ewing  re- 
sided in  Toledo,  in  the  State  of  Ohio,  but  has  since  that 
time  removed  to  Chicago,  in  the  State  of  Illinois,  where  he 
now  resides;  that  the  said  Byron  D.  Minor,  who  was  and  is 
a  resident  of  Allen  county,  Indiana,  on  the  3d  day  of  July, 
1869,  resigned  said  trust;  since  which  time  there  has  been  no 
executor  of  said  estate  residing  in  the  State  of  Indiana* 
Wherefore,  your  petitioner  prays  that  the  said  William  A. 
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Ewing  may  be  removed  from  such  executorship,  and  his 
letters  suspended,  and  that  an  administrator  with  the  >will 
annexed  be  appointed." 

This  petition  was  verified  by  the  oath  of  the  petitioner  in 
proper  form.  It  is  not  necessary  to  notice  the  will  further 
than  to  say  that  Byron  D.  Minor  and  William  A.  Ewing 
were  appointed  by  it  executors. 

To  this  complaint  the  executor,  William  A.  Ewing,  ap- 
peared, and  answered  as  follows :  "  Comes  now  William  A, 
Ewing,  and  for  answer  to  the  petition  herein,  avers  that  at 
the  time  of  the  execution  of  the  last  will  and  testament  of 
said  George  W.  Ewing,  deceased,  this  defendant  was  a  resi- 
dent of  Toledo,  in  the  State  of  Ohio,  which  fact  was  then 
well  known  to  said  testator;  that  he  resided  in  the  same 
place  at  the  time  letters  testamentary  were  issued  to  him, 
and  he  took  upon  himself  the  duties  of  said  trust ;  that  he 
afterward  removed  to  Chicago,  in  the  State  of  Illinois, 
where  a  IcU'ge  portion  of  the  estate  of  the  deceased  lies,  for 
the  greater  convenience  in  the  discharge  of  the  duties  of 
his  said  trust,  and  because  that,  by  residing  in  Chicago,  he 
could  better  subserve  the  interests  of  said  estate ;  that  he 
still  resides  in  Chicago  for  the  purpose  aforesaid." 

There  was  a  demurrer  for  want  of  sufficient  &cts  filed  and 
overruled  to  this  answer,  and  this  ruling  excepted  to. 

The  only  question  presented  is  as  to  the  correctness  of 
this  ruling.  We  hold  that  the  answer  was  bad,  and  that  the 
demurrer  ought  to  have  been  sustained  to  it.  Sec.  i6,  2  G. 
&  H.  488,  provides:  ''If  any  executor,  administrator  with 
the  will  annexed,  or  administrator,  shall  die,  resign,  remove 
from  the  State,  or  his  authority  be  revoked,  or  superseded, 
the  remaining  executor  oY  administrator  shall  complete  the 
administration  of  the  estate ;  but,  if  no  such  executor  or  ad- 
ministrator be  remaining  in  the  State,  the  proper  clerk  ot 
court  shall  grant  letters  of  administration,  or  of  administra- 
tion with  the  will  annexed,  to  any  person  entitled  thereto, 
under  the  same  regulations  as  in  case  of  issuing  the  original 
letters ;  and  which  administrator,  or  administrator  with  the 
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will  annexed,  thus  appointed  de  bonis  nan,  shall  have  the 
same  rights,  and  be  subject  to  the  same  liabilities,  as  the  ex- 
ecutor or  administrator  first  appointed." 

This  section  is  clear  and  needs  no  interpretation.  If  the 
resident  executor  or  administrator  ceases,  from  any  cause,  to 
be  such,  it  is  the  duty  of  the  clerk  or  court  to  appoint  an 
administrator,  resident  in  the  county  where  the  estate  is  to  be 
administered,  with  the  will  annexed,  de  bonis  nan. 

Under  the  facts  of  this  case,  and  the  law  arising  on  them, 
we  hold  that  it  is  the  duty  of  the  court  to  appoint  a  resident 
administrator  to  take  the  place  of  Minor,  the  resigned  ex- 
ecutor. We  do  not  hold  that  the  appointed  administrator 
would  be  vested  with  all  the  trust  powers  conferred  on  Minor 
by  the  will,  but  only  by  such  powers,  and  duties  as  were 
conferred  and  imposed  by  law  on  the  resigned  executor  in 
the  settlement  of  the  estate;  nor  do  we  decide  that  this 
would  remove  the  remaining  executor,  Ewing,  or  deprive 
him  of  any  of  the  powers  conferred,  or  relieve  him  from 
any  of  the  duties  imposed  on  him  by  law  or  by  the  will,  as 
executor  or  trustee. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee,  with 
instructions  to  the  court  to  sustain  the  demurrer  to  the  an- 
swer, and  for  further  proceedings. 

WoRDEN,  C.  J.,  having  been  of  counsel  below,  was  absent 

%  Brackenridge,  W.  H.  Coombs,  and  W.  H.  H.  Miller,  for 
appellant. 

y.  L.  Worden,  %  Morris,  and  W.  H.  Withers,  for  appellee. 


Ewing  v.  Ewing. 

APPEAL  from  the  Allen  Circuit  Court. 
Pettit,  J. — ^This  case,  in  all  legal  respects,  is  the  same  as 
Ewing  V.  Ewing,  ante,  p.  390,  on  appeal  from  the  Allen 
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Common  Pleas;  and  on  the  authority  of  that  case  it  is  re- 
versed, at  the  costs  of  the  appellee,  with  the  same  instructions. 

WoRDEN,  C.  J.,  having  been  of  counsel  in  the  case,  was 
absent 

W.  H.  Cootnbs  and  W.  H.  H.  Miller,  for  appellant. 

y.  L.  Warden  and  %  Morris,  for  appellee. 


RoxjTK,  Adm'r,  v.  Sfemcer  et  al. 

Administration.— Zf^  UruUr  Mortgage.— EstoppeL^K.,  being  indebted  to  B., 
procured  liis  father  to  become  his  surety  for  the  debt,  and  after  the  death  of 
Ins  father  and  the  allowance  of  the  debt  agamst  his  estate,  A.  ezecnted  to  the 
admiaistzator  of  his  father's  estate  an  assignment  of  his  entire  interest,  real 
and  personal,  in  said  estate,  to  secure  the  amount  of  said  debt  to  the  estate, 
and  proceedings  were  afterward  instituted  to  have  partition  among  the  heirs 
of  the  estate  of  the  real  properly,  to  which  proceeding  the  administrator,  as 
an  heir,  was  a  party,  and  the  land,  not  being  diyisible,  was  sold,  and  two 
notes  given  by  tiie  ptiichaser  payable  to  A.  for  his  interest.  A  judgment  was 
obtained  by  C.  as  a  creditor  against  A.,  and  a  proceeding  supplementary  to 
execution  was  prosecuted  by  C.  to  reach  the  proceeds  of  these  notes,  and 
this  suit  was  brought  by  the  administrator  to  secure  the  proceeds  of  the  notes 
to  indemnify  the  estate. 

Hddy  that,  admitting  the  assignment  to  operate  as  a  mortgage,  yet  as  it  was  not 
recorded,  it  was  not  valid  as  against  the  purchaser  of  the  real  estate ;  mid  that 
the  administrator  was  estopped  from  asserting  his  daim  in  favor  of  the  estate 
against  either  the  purchaser  or  the  judgment  creditor  of  A.,  who  had  taken 
the  proceeding  supplementary  to  exectxtion  to  reach  the  proceeds  of  the  notes. 
(DOWNSY,  J.,  dissented,  on  the  ground  that  the  purchaser  was  not  pro- 
tected from  the  lien  of  the  unrecorded  mortgage,  so  ftr  as  there  was  money 
still  owing  from  him  as  purchase-money,  and  that  there  was  no  estoppel  or 
superior  lien  in  favor  of  the  creditor.) 

APPEAL  from  the  Wayne  Common  Pleas. 

BusKiRK,  J. — ^The  action  of  the  court  in  sustaining  a 
demurrer  to  the  complaint  is  assigned  for  error,  and  this  pre* 
sents  the  only  question  in  the  case.  The  material  facts  stated 
in  the  complaint  are  these  : 

''Jeremiah  S.  B.  Routh  was  indebted  to  Thomas  B.  Stan- 
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ford,  in  the  sum  of  two  hundred  and  thirty-four  dollars  and 
thirty-seven  cents,  for  which  he  gave  his  note,  with  Joseph 
Routh,  the  decedent,  as  his  surety;  that  after  the  death  of 
Joseph  Routh,  the  said  Stanford  filed  the  said  note  against 
his  estate,  and  an  allowance  was  made  by  the  administrator 
in  the  sum  of  three  hundred  and  thirly-four  dollars  and 
ninety-one  cents;  that,  subsequent  to  such  allowance,  the  said 
Jeremiah  S.  B.  Routh  executed  to  the  appellant,  as  adminis- 
trator of  the  estate  of  the  said  Joseph  Routh,  deceased,  an  in- 
strument in  the  words  following:  'There  is  a  judgment  in 
the  Wayne  Common  Pleas  Court,  against  my  father,  Joseph 
Routh's  estate  of  three  hundred  and  thirty-four  dollars  and 
ninety-one  cents,  in  favor  of  S.  B.  Stanford.  This  judgment 
is  founded  on  a  note  of  mine,  on  which  my  father  was  surety 
for  me,  and  on  my  debt.  In  consideration  of  these  £tcts  I 
hereby  agree  with  John  B.  Routh,  administrator  of  said 
Joseph  Routh's  estate,  and  with  the  heirs,  that  enough  money 
to  cover  said  judgment  and  costs  be  kept  by  him  or  them 
out  of  my  interest  in  said  estate  contained  in  the  State  of 
Indiana.  In  other  words,  I  assign  and  transfer  to  said  J.  B. 
Routh  my  entire  interest  in  said  estate,  real  and  personal, 
contained  in  the  State  of  Indiana,  to  secure  said  Stanford's 
judgment  and  save  the  estate  harmless.  February  20th,  1865. 
J.  S.  B.  Routh.'  That  the  said  Joseph  Roufihi,  died  seized  of 
certain  real  estate,  which  is  described,  and  of  certain  per- 
sonal property;  and  that  the  said  Jeremiah  S.  B.  Routh  was 
entitled  to  one-eighth  part  thereof,  subject  to  advancements 
made  him  by  the  decedent ;  that  on  the  14th  day  of  Jan- 
uary, 1867,  William  F.  Spencer  and  Alvin  E.  Crocker 
recovered  judgment  in  the  said  Wayne  Common  Fleas  Court 
against  the  said  Jeremiah  S.  B.  Routh,  for  one  thousand 
and  twenty  dollars  and  seventy  cents  and  costs  of  suit,  which 
remained  unpaid ;  that  prior  to  the  rendition  of  the  said 
judgment,  the  said  Jeremiah  S.  B.  Routh  and  the  other 
heirs  of  the  said  decedent  commenced  proceedings  in  the 
said  court  for  the  partition  of  the  real  estate  of  the  said 
Joseph    Routh)  deceased,  which   resulted,  on   the    26th 
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day  of  September,  1867,  in  the  sale  of  the  said  land  to 

William  Canady,  for  the  sum  of dollars ;  of  which 

sum,  all  advancements  being  adjusted  between  the  heirs, 
there  was  due  the  said  Jeremiah  S.  B.  Routh  the  sum  of 
one  thousand  and  seventy  dollars  and  ninety  cents ;  for  which 
sum  the  said  Canady  gave  his  notes  as  follows:  one  for 
five  hundred  and  nine  dollars  and  fifty-one  cents,  due  in  one 
year,  and  one  for  five  hundred  and  sixty-two  dollars  and 
fifly  cents,  due  in  two  years,  each  bearing  six  per  cent  in- 
terest from  date ;  that  when  the  said  land  was  sold,  neither 
the  said  Jeremiah  nor  the  appellant  was  present ;  that  the 
said  land  was  sold  by  Wilson  Dennis,  as  a  commissioner, 
and  the  division  of  the  proceeds  was  made  without  the 
knowledge  or  consent  of  the  plaintiff;  that  none  of  the 
heirs  of  the  said  decedent,  except  the  said  Jeremiah  and  the 
plaintifif)  knew  an}rthing  about  the  said  Stanford  debt  or  the 
security  given  for  it  by  the  said  Jeremiah,  by  said  lien  on 
his  interest  in  said  estate ;  that  on  the  26th  day  of  May, 
1867,  the  said  Spencer  and  Crocker  commenced  proceed- 
ings in  aid  of  execution  on  their  said  judgment  against 
the  said  Jeremiah,  and  on  the  27th  day  of  May,  1868, 
obtained  a  judgment  of  the  said  court  to  be  rendered,  direct- 
ing the  payment  of  said  notes,  given  by  the  said  Canady, 
to  said  Jeremiah,  to  the  said  Spencer  and  Crocker,  or 
into  the  clerk's  office  for  their  exclusive  use,  and  enjoinmg 
any  other  application  of  the  said  money,  which  judgment 
is  in  fraud  of  the  rights  of  the  plaintiff;  that  the  said  Jere- 
miah is  a  resident  of  Kansas,  and  is  wholly  insolvent ;  that 
no  part  of  the  personal  estate  is  going  to  him,  or  is  due  him ; 
that  there  is  no  mode  by  which  the  decedent's  estate  can  be 
indemnified  or  secured  in  the  amount  of  the  said  Stanford 
claim,  except  through  the  said  lien  which  the  said  Jeremiah 
gave  on  his  interest  in  said  estate." 

The  prayer  of  the  complaint  was  to  enforce  the  said  lien, 
and  to  decree  an  application  of  so  much  of  the  said  notes 
due  from  the  said  Canady  to  the  payment  thereof  as  will 
discharge  the  same,  and  for  general  relief. 
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Jeremiah  S.  B.  Routh,  William  F.  Spencer,  Alvin  E. 
Crocker,  Jacob  B.  Julian,  and  William  Canady  were  made 
defendants. 

We  have  been  unable,  from  any  allegation  in  the  com- 
plaint, to  discover  what  interest  Jacob  B.  Julian  has  in  this 
controversy,  or  why  he  was  made  a  defendant.  There  was 
an  affidavit  filed,  showing  that  Jeremiah  S.  B.  Routh  was  a 
resident  of  Kansas,  but  it  does  not  appear  that  any  publica- 
tion was  made,  or  that  he  was  personally  served  The 
record  shows  that  there  was  a  general  appearance  for  the 
defendants.  Julian  and  Canady  filed  an  answer,  admitting 
the  truth  of  the  allegations  of  the  complaint  Spencer  and 
Crocker  demurred  to  the  complaint.  The  demurrer  was 
sustained,  and  the  plaintiff  refusing  to  amend,  final  judg- 
ment was  rendered  against  the  plaintiff.  Jeremiah  S.  B. 
Routh  did  not  demur,  or  answer,  nor  was  he  de&ulted. 
The  plaintiff  appeals. 

The  only  question  presented  for  our  decision  is,  did  the 
facts  stated  in  the  complaint  constitute  a  cause  of  action  and 
entitle  the  plaintiff  to  the  relief  prayed  for? 

The  relief  demanded  by  the  appellant  is  based  upon  the 
theory  that  the  instrument  heretofore  set  out  was  a  mortgage 
of  the  interest  of  Jeremiah  S.  B.  Routh  in  the  real  and  per- 
sonal property  of  which  his  father  had  died  seized  and  pos- 
sessed, and  that  the  mortgaged  property  having  been  sold, 
he  had  the  right  to  pursue  the  proceeds. 

On  the  other  hand,  it  is  maintained  that  it  did  not  possess 
the  requisites,  or  .have  the  force  and  efiect  of  a  mortgage, 
but  that  if  it  was  a  mortgage,  it  was  fraudulent  and  void  as 
to  Canady,  and  that  the  proceeds  of  the  sale  of  the  mort- 
gaged property  could  not  be  reached,  for  the  reason  that 
Spencer  and  Crocker  had  by  their  superior  diligence  acquired 
a  prior  lien  on  such  proceeds ;  and  it  is  further  insisted  that 
the  appellant  is  estopped  to  assert  any  claim  to  the  proceeds 
of  such  sale.  ^ 

The  instrument  does  not  purport  on  its  face  to  be  a  mort- 
gage, nor  is  it  sealed,  acknowledged,  or  recorded.    An  ink 
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scroU  is  no  longer  necessary  to  the  validity  of  a  deed  of 
conveyance  or  mortgage.  A  seal  is  rendered  unnecessary 
by  the  second  section  of  an  act  concerning  the  alienation  of 
real  estate,  approved  December  23d,  1858.  i  G.  &  H.  263. 
A  deed  or  mor^^e  is  valid  between  the  parties  without 
being  acknowledged.  Hubble  v.  Wright,  23  Ind.  322.  We 
will  hereafter  consider  the  efiect  of  the  failure  to  record  the 
instrument.  We  do  not  deem  it  necessary  to  decide  whether 
it  was  a  mortage  or  not;  but,  ibr  the  purposes  of  the  case, 
we  will  regard  it  as  a  mortgage. 

The  mortgage  was  executed  on  the  20th  day  of  Febru- 
ary, 1865.  The  interest  of  Jeremiah  was  sold  to  Canadyon 
the  26th  day  of  September,  1867.  '^^^  mortgage  was  never 
recorded.  Canady  was  a  purchaser  in  good  faith,  and  for  a 
valuable  consideration,  and  without  notice,  actual  or  con* 
structive,  of  the  existence  of  the  mortgage. 

Sections  1 1  and  16  of  the  act  concerning  real  property 
and  the  alienation  thereof  (approved  May  6th,  1852)  read  as 
follows: 

''Sec.  II.  No  conveyance  of  any  real  estate  in  fee  simple, 
or  for  life,  or  of  any  future  estate,  and  no  lease  for  more 
than  three  years  from  the  making  thereof,  shall  be  valid  and 
effectual  against  any  person  other  than  the  grantor,  his  heirs 
and  devisees,  and  persons  having  notice  thereof,  unless  it  is 
made  by  a  deed  recorded  within  the  time  and  in  the  manner 
provided  in  this  act.'' 

"  Sec.  16.  Every  conveyance  or  mortgage  of  lands,  or  of 
any  interest  therein,  and  every  lease  for  more  than  three 
years,  shall  be  recorded  in  the  recorder's  office  of  the  county 
where  such  lands  shall  be  situated;  and  every  such  convey- 
ance or  lease  not  so  recorded  within  ninety  days  from  the 
execution  thereof,  shall  be  fraudulent  and  void  as  against  any 
subsequent  purchaser  or  mortgagee  in  good  faith  and  for  a 
valuable  consideration."    See  i  G.  &  H.  259. 

We  are  clearly  of  the  opinion  that,  the  said  mortgage  not 
having  been  recorded,  and  Canady  having  been  a  purchaser 
in  good  faith  and  for  a  valuable  consideration^  it  is  as  to  him 
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fraudulent  and  void,  and  that  he  holds  the  property  free 
from  any  claim  or  lien  of  such  mortgage* 

We  are  next  to  inquire  whether  the  appellant  has  the  right 
to  pursue  the  proceeds  of  the  mortgaged  property.  When 
Canady  became  the  purchaser  of  the  property  in  good  faith 
and  for  a  valuable  consideration^  it  ceased  to  be  a  mortgage 
which  the  appellant  had  the  legal  right  to  enforce  against  the 
property.  It  thus  became  a  mere  equity.  Spencer  and 
Crocker,  on  the  14th  day  of  January,  1867,  obtained  their 
judgment  against  Jeremiah  S.  B.  Routh.  On  the  26th  day 
of  May,  1867,  Spencer  and  Crocker  commenced  proceedings 
supplementary  to  execution.  Canady  was  made  a  party. 
On  the  27th  day  of  May,  1868,  a  judgment  was  rendered, 
by  which  Canady  was  required  to  pay  to  Spencer  and  Crock- 
er, or  into  the  clerk's  office,  for  their  use,  the  amount  which 
he  owed  to  Jeremiah  S.  B.  Routh.  In  a  proceeding  supple- 
mentary to  execution,  the  lien  in  favor  of  the  creditor  at- 
taches against  the  debtor  of  the  execution  defendant  from 
the  time  the  process  is  served  on  him.  Cooke  v.  Ross^  22  Ind. 
157.  Spencer  and  Crocker,  by  the  commencement  of  such 
proceedings  and  the  service  of  process  on  Canady,  acquired 
an  equitable  lien  on  the  proceeds  of  such  sale  in  the  hands 
of  Canady,  and  this  equity  ripened  into  a  legal  right  when 
they  obtained  a  judgement  requiring  Canady  to  pay  such 
proceeds  to  them  or  for  their  use. 

We  are  also  of  the  opinion  that  the  appellant  is  estopped 
from  asserting  any  claim  as  against  Canady.  The  appellant 
was  a  party  to  the  partition  suit,  and  permitted  a  judgment 
to  be  rendered  that  Jeremiah  was  the  owner  of  one-eighth 
of  the  real  estate  of  which  Joseph  Routh  had  died  seized 
and  possessed,  without  asserting  his  lien  on  such  interest; 
and  afterward,  when  a  report  was  made  that  such  real  estate 
was  not  susceptible  of  partition,  he  "stood  by"  and  permit- 
ted an  order  to  be  made  for  the  sale  of  such  lands,  well 
knowing  that  the  commissioner  appointed  to  make  such  sale 
would  be  required,  by  the  statute,  to  pay  the  proceeds  of 
such  sale  directly  to  the  persons  who  had  been  the  owners 
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of  such  lands;  and  he  afterward  permitted  Canady  to  become 
the  purchaser  of  the  share  of  the  said  Jeremiah,  and  to  exe- 
cute his  notes,  payable  directly  to  the  said  Jeremiah,  without 
disclosing  the  existence  of  his  mortgage,  and  continued  such 
fraudulent  concealment  until  after  process  had  been  served 
on  Canady  at  the  suit  of  Spencer  and  Crocker.  The  appel- 
lant states,  in  his  complaint  in  this  action,  that  no  person 
but  Jeremiah  and  himself  knew  of  the  Stanford  judgment 
or  the  security  given  by  Jeremiah. 

We  do  not  deem  it  necessary  to  cite  authorities  in  support 
of  so  plain  a  proposition,  as  that,  under  the  facts  stated,  the 
appellant  is  estopped  by  every  principle  of  justice,  equity,  and 
law  from  asserting  a  claim  against  Canady. 

It  is  also  claimed  by  the  appellees  that  the  appellant  is  es- 
topped by  the  judgment  in  the  case  of  Routh  v.  Spencer ^  30 
Ind.  348.  It  is  not  averred  in  the  complaint  that  the  appel- 
lant was  a  party  to  that  action,  and  we  cannot  know,  judi- 
cially, that  the  John  B.  Routh,  who  was  a  party  to  that  action, 
is  the  same  person  who  was  the  plaintiff  below  and  the  ap- 
pellant here  in  this  action.  If  the  appellant  was  such  party, 
there  can  be  no  doubt  that  he  would  be  bound  thereby,  and 
that  he  could  not  attack  such  judgment  in  a  collateral  pro- 
ceeding like  this. 

There  are  other  questions  discussed,  but  we  do  not  con- 
sider it  necessary  to  decide  them. 

We  are  of  the  opinion  that  the  court  committed  no  error 
in  sustaining  the  demurrer  to  the  complaint 

The  judgment  is  affirmed,  with  costs. 

DowNEV,  J. — I  have  not  been  able  to  agree  with  my 
brethren  in  the  view  which  they  have  taken  of  this  case.  I 
think  the  instrument  executed  by  Joseph  S.  B.  Routh,  set 
out  in  the  opinion,  possesses  all.  the  qualities  of  a  valid 
mortgage.  It  was  not  necessary  that  it  should  have  been 
executed  with  a  seal,  or  that  it  should  have  been  acknowl- 
edged before,  and  certified  by,  an  officer.  It  was  valid 
against  all  persons,  except  "  any  subsequent  purchaser  or 
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mortgagee  in  good  faith  and  for  a  valuable  consideration,'' 
without  being  recorded,  i  G.  &  H.  260^  sec  16.  It  suffi- 
ciently described  the  property  on  which  it  was  given.  I  do 
not  regard  William  Canady  as  a  purchaser  in  good  fiiith,  for 
the  reason  that  he  had  not  yet  paid  the  purchase-money 
when  he  received  notice  of  the  interest  of  John  B.  Routh, 
administrator^  under  and  by  virtue  of  the  mortgage.  It  has 
been  repeatedly  decided  by  this  and  other  courts  that  to 
constitute  one  a  purchaser  in  good  faith  and  for  a  valuable 
consideration,  he  must  not  only  have  purchased  the  real  es- 
tate,  but  he  must  have  received  his  deed  therefor  and  paid 
the  purchase-money.  This  rule  has  of  late  been  supposed 
to  be  a  hard  one,  and  the  inclination  in  this  court  has  been 
to  hold  that  the  purchaser  will  be  protected  to  the  extent  of 
the  payments  which  he  had  made  before  notice.  But  it  has 
never  before  been  held  that  the  real  estate  is  not  liable  to, 
and  bound  by,  the  lien  or  equity  to  the  extent  of  the  pur- 
chase-money yet  unpaid  at  the  time  the  purchaser  receives 
notice  of  the  equity.  The  following  are  some  of  the  cases 
to  which  I  allude:  Gallion  v.  ATCaslin^  i  Blackf.  91;  More- 
land  y.  LemasterSy  4  Blackf.  383;  Walker  w.  Cox,  2$  Ind. 
271 ;  Lewis  v.  Phillips^  17  Ind.  108. 

I  do  not  think  that  the  proceeding  of  Spencer  and  Crocker, 
supplemental  to  execution,  gave  them  any  right  to  the 
money  due  from  Canady,  as  against  the  said  John  B.  Routh 
as  administrator.  He  had  a  prior  and  superior  lien  upon 
the  land  and  its  proceeds,  or  the  purchase-money  due  from 
Canady,  to  the  claim  of  Spencer  and  Crocker.  When  a  deed 
or  mortgage  has  not  been  duly  recorded,  it  is  only  subse- 
quent purchasers  and  mortgagees  in  good  faith,  and  for  a 
valuable  consideration,  who  can  get  any  advantage  from  that 
fact.  A  judgment  recovered  gives  no  superior  right  over 
an  unrecorded  deed  or  mortgage.  Doe  v.  Hurd,  7  Blackf. 
510;  Sparks  V.  The  State  Bank,  7  Blackf.  469.  How,  then, 
can  the  claim  of  Spencer  and  Crocker  overreach  the  claim 
of  the  administrator  by  virtue  of  his  mortgage,  executed 
long  before  their  proceeding  was  commenced  ? 
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If  it  be  conceded  that  it  is  shofwn  that  John  B.  Routh 
stood  by  when  Canady  purchased  the  real  estate,  and  did  not 
then  make  known  his  daim,  it  could,  at  most,  only  prevent  him 
from  asserting  his  claim  to  any  greater  extent,  or  to  any  more 
of  the  proceeds  of  the  land  than  what  was  due  ffom  Canady 
when  notice  of  *the  mortgage  was  afterward  given  to  him. 
It  could  not  defeat  his  claim  entirely  under  the  mortgage,  so 
as  to  give  the  proceeding  of  Spencer  and  Crocker,  com- 
menced long  afterward,  a  priority  over  him.  What  right 
have  Spencer  and  Crocker  to  claim  that  the  administrator  is 
estopped?  They  paid  out  no  money,  nor  did  they  in  any 
way  act  upon  the  implied  admission  that  such  standing  by 
would  import.  If  Canady  can  be  protected  to  the  extent 
that  he  had  gone  in  paying  the  purchase-money  before  he 
received  notice  of  the  mortgage,  he  has  no  ground  of  com- 
plaint. 

I  do  not  see  by  what  rule  of  law  or  justice  the  adminis- 
trator can  be  estopped  from  setting  up  his  claim,  because, 
as  one  of  the  heirs,  he  was  a  party  to  the  partition  suit.  It 
is  not  pretended  that  he  was  a  party  in  his  representative 
character,  or  that  there  was  a  word  in  the  complaint  or  peti- 
tion for  partition  about  his  claim  by  virtue  of  the  mortgage. 
Had  he  asserted  his  claim  in  that  suit,  it  would  have  been  no 
answer  to  an  application  for  a  partition  of  the  land.  But 
who  was  injured  by  his  failure  to  assert  his  claim  there  ?  It 
is  supposed  that  Canady  was  injured.  Not  so.  He  yet  owed 
more  than  enough  of  the  purchase-money  to  pay  off  the 
mortgage  when  he  received  notice  of  it.  He  could  not, 
therefore,  have  been  injured.  Where  is  the  ground  for  any 
estoppel  as  to  the  amount  due  from  Canady  when  he  re- 
ceived notice  of  the  mortgage,  supposing  that  the  estoppel 
exists  as  to  the  amount  paid  by  him  before  he  had  received 
such  notice? 

My  opinion  is  that  John  B.  Routh,  the  administrator,  has 
a  valid  claim,  by  virtue  of  the  mortgage,  upon  the  land  or 
upon  its  proceeds  due  from  Canady,  to  the  amount  due  on. 
Vol.  XXXVIII.— 26 
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the  mor^^age^  but  not,  perhaps,  to  exceed  the  amount  of 
purchase-money  due  from  Canady  when  he  received  notice 
of  the  mortgage,  and  that  this  claim  is  prior  and  paramount 
to  the  claim  of  Spencer  and  Crocker. 

As  to  the  last  point  mentioned  in  the  opinion  of  the  ma- 
jority of  the  court,  nothing,  I  presume,  need  be  said,  as  I 
suppose  an  expression  of  opinion  as  to  what  would  be  de- 
cided upon  a  difierent  state  of  facts  cannot  be  regarded  as  a 
determination  of  any  point  in  this  case,  or  as  a  precedent 
for  any  other. 

y.  B.  yuUan  and  %  F.  yulian^  for  appellant 

C*  H.  Burchenalf  for  appellees. 
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Statute  of  Limitations  of  Another  State.— Where,  in  a  suit  upon  a  prom- 
issory note,  the  defendant  answered  that  at  the  time  of  the  execution  of  the 
note  he  jnras,  and  ever  since  had  been,  a  resident  of  the  State  of  California, 
and  that  a  law  of  that  state  limits  the  bringing  of  such  actions  to  four  yeais, 
a  reply  that  the  plaintiff  was  a  resident  of  the  State  of  Indiana  when  the 
note  was  executed  to  him,  and  that  pa3rment  was  to  be  made  here,  was  held 
insufficient. 

Pleading.— Z>^rrt<r(f.—A^  Promise, — A  reply  of  a  new  promise  to  an 
answer  of  the  statute  of  limitations  is  not  a  departure. 

Same. — Lost  Inftrumen/.-^yfhere  an  instrument  should  be  filed  or  copied  with 
a  pleading,  an  averment  of  its  loss,  and  proper  search  for  it,  excuses  the  fail- 
ure to  exhibit  it. 

APPEAL  from  the  Fountain  Circuit  Court 
Downey,  J. — ^The  appellee  sued  the  appellant  on  three 
promissory  notes  executed  by  the  appellant  to  the  appellee, 
in  California,  on  the  22d  day  of  January,  1855,  two  of  which 
were  payable  generally  and  one  payable  in  the  town  of  Cov- 
ington, Fountain  county,  Indiana. 
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The  defendant  pleaded  the  statute  of  limitations  of  Cali- 
fornia, which  bars  actions  upon  promissory  notes  in  four 
years,  alleging  that  he  was,  when  the  notes  were  executed, 
and  ever  since  had  been,  a  resident  of  that  state. 

The  plaintiff  replied,  first,  the  general  denial;  second  and 
third,  a  new  promise  made  by  the  defendant,  in  writing, 
within  four  years  prior  to  the  time  of  the  commencement  of 
the  action;  fourth,  the  fourth  paragraph  of  the  reply  was 
stricken  out  on  the  motion  of  defendant ;  fifth,  that  at  and 
from  the  date  of  the  contracts  sued  upon,  the  defendant  was 
a  non-resident  of  the  State  of  Indiana,  and  was  a  non-resi- 
dent at  the  time  of  the  commencement  of  this  suit ;  and 
th^t  at  the  time  of  making  the  contracts,  the  payee  was  a 
resident  of  the  State  of  Indiana ;  and  that  said  contracts 
were  to  be  performed  in  the  State  of  Indiana. 

Demurrers  to  the  second,  third,  and  fifth  paragraphs  of 
the  reply  were  overruled,  and  exceptions  taken. 

At  the  instance  of  the  defendant,  the  court  made  a  special 
finding  and  stated  its  conclusions  of  law.  The  defendant 
excepted  to  the  finding  as  to  the  facts,  as  well  as  to  the 
conclusions  of  law;  and  also  moved  for  a  venire  de  ncvo^ 
which  was  overruled,  and  final  judgment  rendered  for  the 
plaintiff.  There  is  no  evidence  nor  any  bill  of  exceptions  in 
the  record. 

The  only  questions  involved  in  the  case  are  those  upon 
the  demurrers,  and  the  conclusions  of  law  upon  the  special 
finding. 

The  first  question  in  natural  order  for  consideration  is, 
whether  the  statute  of  limitations  of  California  is  a  good  bar 
to  the  action.  Our  statute  of  limitations  provides:  "The 
time  during  which  the  defendant  is  a  non-resident  of  the 
State,  or  absent  on  public  business  shall  not  be  computed 
in  any  of  the  periods  of  limitation.  But  when  a  cause  has 
been  fully  barred  by  the  laws  of  the  place  where  the  defend- 
ant resided,  such  bar  shall  be  the  same  defence  here  as 
though  it  had  arisen  within  this  State."  It  is  the  last  sen- 
tence of  this  section  which  is  relied  upon  in  this  case.    The 
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position  of  the  appellee's  counsel  is,  that  the  clause  can  only 
apply  to  such  persons  as  have  resided  in  another  state  or 
country  until  the  cause  of  action  has  been  barred  by  the  stat- 
ute of  such  state  or  country,  and  have  then  become  residents 
of  this  State ;  and  that  it  does  not  apply  to  one  against 
whom  a  cause  of  action  has  existed,  which  is  barred  by  the 
law  of  the  place  of  his  residence,  who  is  sued  in  this  State 
while  he  is  yet  a  non-resident  of  this  State.  It  is  said  that 
in  printing  this  clause  of  the  section,  the  word  "has,"  imme- 
diately before  the  word  "resided,"  has  been  omitted.  But, 
perhaps,  the  supplying  of  that  word  would  not  materially 
change  the  meaning  of  the  clause.  If  it  was  material,  could 
we  regard  it  as  part  of  the  statute  without  its  having  been 
"published  and  circulated"  as  such  according  to  the  consti- 
tution? We  think  the  construction  of  this  clause  contended 
for  by  counsel  for  the  appellee,  cannot  be  adopted.  There  is 
nothing  in  the  language  used  which  conveys  the  idea  that 
the  defendant  must  have  ceased  to  reside  in  the  place  where 
he  resided  or  "has"  resided  up  to  the  time  \yhen  the  period 
of  limitation  expired,  and  has  then  become  a  resident  here, 
in  order  to  authorize  him  to  claim  the  benefit  of  this  section 
of  the  statute.  It  is  our  opinion  that  the  court  erred  in 
overruling  the  demurrer  to  the  fifth  paragraph  of  the  reply. 
It  is  not  necessary  to  consider  separately  the  second  and 
third  paragraphs  of  the  reply.  They  set  up  a  new  prom- 
ise, made  in  writing,  and  allege  that  the  writing  has  been 
lost,  and,  on  careful  and  diligent  search,  cannot  be  found. 
There  are  two  objections  urged  to  these  paragraphs  of  the 
reply ;  first,  that  the  written  instrument  referred  to  in  them 
is  not  filed  with  them,  nor  any  sufficient  excuse  for  not 
doing  so  shown ;  and,  second,  that  they  depart  from,  or  are 
inconsistent  with,  the  complaint.  We  think  neither  of  these 
objections  well  taken.  If  an  instrument  which,  or  a  copy  of 
which,  should  otherwise  be  filed  with  a  pleading  has  been 
lost,  and  on  diligent  search  cannot  be  found,  we  see  no  other 
way  than  to  dispense  with  the  filing  of  it  At  common  law, 
profert  of  a  lost  instrument  need  not  be  made,  when  sued 


NOVEMBER  TERM,  1871.  405 

Van  Dom  v.  Bodley. 

on  in  a  court  of  law,  if  that  fact  was  alleged  as  an  excuse 
for  not  doing  so ;  though  in  suits  in  chancery,  an  affidavit 
was  required  in  support  of  a  bill  for  relief  upon  a  lost  in- 
strument. Following  the  case  of  Blasingame  v.  Blasin- 
game,  24  Ind.  86,  and  the  reasoning  therein,  we  hold  that  it 
is  sufficient  to  allege,  in  a  pleading  founded  on  a  lost  instru- 
ment, that  it  is  lost  and  cannot  be  found,  after  careful  and 
diligent  search,  to  excuse  the  filing  of  the  same,  or  a  copy 
of  it,  with  the  pleading,  without  an  accompanying  affidavit 

To  reply  a  new  promise  to  pay  a  debt  otherwise  barred  by 
the  statute  of  limitations,  is  no  departure. 

It  is  conceded  that  it  was  not  at  common  law ;  but  it  is 
claimed  by  counsel  for  appellant,  that  under  the  code  it  is 
different  We  are  referred  to  section  67  of  the  code,  which 
authorizes  the  plaintiff,  in  his  reply,  to  state  *'any  ne-s^  mat- 
ter not  inconsistent  with  the  complaint**  That  was  precisely 
the  rule  before  the  code.  The  replication  must  be  consistent 
vith  the  declaration. 

As  early  as  the  case  of  Zehnor  v.  Beard,  8  Ind.  96,  it  was 
said  by  this  court,  that  *'the  inconsistency  of  the  reply  and 
the  complaint  is  the  same  defect  known  in  the  old  system 
as  a  departure  in  pleading."  The  practice  is  to  declare  up- 
on the  original  promise,  and  when  the  statute  is  pleaded,  to 
reply  the  new  promise.  The  new  promise  is  a  waiver  of  the 
right  to  rely  upon  the  statute,  or  its  effect  is  to  revive  the 
former  cause  of  action  and  give  it  vitality.  Angell  Limita- 
tions, sec.  288.  That  the  new  promise  is  now  required  to  be 
in  writing,  does  not  change  this  rule. 

Objection  is  made  to  the  special  finding  of  the  court,  on 
the  ground  that  it  does  not  specially  find  the  existence  of 
the  statute  of  limitations  of  the  State  of  California.  But  the 
evidence  not  being  in  the  record,  we  cannot  say  that  the 
court  did  not  find  all  that  the  evidence  justified.  But  sup- 
pose that  the  special  finding  did  show  that  there  was  such  a 
statute  of  limitations  of  California  as  set  out  in  the  answer ;  it 
shows  also  that  the  defendant  made  the  new  promise  in 
Hunting,  as  alleged  in  the  reply.    The  statute  contains  the 
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same  provision  as  our  own  with  reference  to  a  new  promise, 
requiring  that  it  shall  be  in  writing  and  signed  by  the  party 
to  be  charged  thereby.  The  court  found  that  the  defendant 
promised  in  writing  to  pay  the  notes  within  four  years  be- 
fore the  commencement  of  this  action.  This  was  a  good 
reason  why  the  statute  of  limitations  of  California  was  no  de- 
fence to  the  action;  and  notwithstanding  the  second  and 
third  paragraphs  of  the  reply  were  bad,  this  one  being  good 
and  having  been  found  to  be  true,  the  plaintiff  was  entitled 
to  judgment  in  his  favor. 

The  judgment  is  affirmed,  with  one  per  cent,  damages 
and  costs. 

BusKiRK,  J.,  (dissenting). — Being  unable  to  give  my  assent 
to  the  views  expressed,  and  conclusion  reached,  in  reference 
to  the  statute  of  limitations,  I  feel  constrained  by  a  sense  of 
duty  to  state  somewhat  at  length  the  grounds  of  my  dis- 
sent and  to  make  my  views  fully  understood,  I  deem  it  nec- 
essary to  make  a  fuller  statement  of  the  facts  than  is  found 
in  the  opinion  of  the  majority  of  the  court. 

Suit  was  brought  in  the  Fountain  Circuit  Court  by  Bod- 
ley upon  three  promissory  notes,  dated  January  22d,  1855, 
and  falling  due  one,  two,  and  three  j^ears  after  date.  The 
notes  were  given  by  appellant  to  the  assignor  of  appellee, 
and  for  a  balance  due  upon  a  settlement.  The  appellant 
was,  at  the  time,  a  resident  of  California,  and  has  ever  since 
resided  in  that  state.  One  of  the  notes  is  payable  in  the 
town  of  Covington,  Fountain  county,  Indiana;  the  others 
contain  nothing  indicating  the  place  where  payable. 

Proceedings  in  attachment  accompanied  the  complaint^ 
and  certain  lands  of  the  appellant  were  attached.  Judgment 
was  rendered  against  the  attached  lands,  and  an  order  of 
sale  made.  At  a  subsequent  term,  the  appellant  filed  hisr 
petition,  under  sections  43  and  44,  2  G.  &  H.  66,  to  open 
the  judgment  and  to  be  allowed  to  defend.  The  judgment 
was  opened  and  issues  were  joined,  and  a  trial  had,  which 
resulted  in  a  judgment  for  the  appellee. 


NOVEMBER  TERM,  1871.  407 

Van  Dom  v.  Bodley. 

The  complaint  was  as  follows:  Charles  M.  Bodley  com- 
plains of  Henry  Van  Dom,  and  says  that  said  Van  Dorn 
is  indebted  to  him  in  the  sum  of  thirty-one  hundred  and  fifty 
dollars,  as  evidenced  by  his  three  several  promissory  notes, 
dated  January  22d,  1855,  and  payable  to  John  Bodley, 
copies  of  which  are  herewith  filed  and  made  a  part  of  this 
complaint;  that  said  John  Bodley  afterward  assigned  said 
notes  to  this  plaintiff;  that  said  notes  are  now  due  and  un- 
paid. Wherefore  plaintiff  demands  judgment  for  thirty-two 
hundred  dollars. 

The  notes  were  in  these  words : 

"JS500.  January  22d,  a.  d.  1855. 

*'  For  value  received,  three  yean  after  date  I  promise  to 
pay  to  John  Bodley,  or  order,  five  hundred  dollars,  with  in- 
terest from  date  till  paid. 

[Signed :]  *'  Henry  Van  Dorn." 

"^500.  January  22d,  1855. 

"  For  value  received,  two  years  after  date  I  promise  to  pay 
to  John  Bodley,  or  order,  five  hundred  dollars,  with  interest 
from  date  till  paid. 

[Signed :]  "  Henry  Van  Dorn." 


(( 


|8oo.  "  Big  Slough,  Sacramento  River,     1 


California,  January  22d,  1855. 

"  For  value  received,  three  years  after  date  I  promise  to 
pay  to  John  Bodley,  or  order,  eight  hundred  dollars,  with 
legal  interest  till  paid,  payable  in  the  town  of  Covington, 
Fountain  county,  Indiana. 

[Signed :]  "  Henry  Van  Dorn." 

The  answer  and  copy  of  the  statute  of  the  State  of  Cali- 
fornia, made  an  exhibit  in  the  answer,  are  as  follows : 

The  defendant,  for  answer  to  the  plaintiff's  complaint,  says 
that  at  the  time  of  the  execution  of  the  notes  in  said  com- 
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plaint  mentioned,  and  since  that  time,  he  has  been  a  bona^fide 

resident  of  the  State  of  California,  and  during  such  residence 

in  said  state  more  than  four  years  elapsed  after  said  plaintiff's 

cause  of  action  in  complaint  mentioned  accrued,  prior  to  the 

1st  day  of  April,  1868,  when  this  suit  began;  that  all  of 

the  notes  in  said  complaint  mentioned  were  executed  in  the 

said  State  of  California,  where  both  parties  thereto  resided 

at  the  time,  and  that  by  the  statute  of  limitation  of  said 

State  of  California,  said  cause  of  action  was  fully  barred  at 

the  date  aforesaid  of  the  commencement  of  this  action,  a 

copy  of  which  statute  is  herewith   filed,  marked  "  C,"  and 

made  a  part  of  this  answer ;  wherefore  defendant  says  that 

said  cause  of  action  is  barred  by  the  statute  of  limitations. 

He  therefore  demands  judgment  for  costs  and  other  proper 

relief. 

« 

Copy  of  statute,  exhibit  *'  C,"  Statutes  of  California,  chap- 
ter one,  article  one. 

*'Sec.  I.  Civil  actions  can  only  be  commenced  within  the 
periods  prescribed  in  this  act,  after  the  cause  of  action  shall 
have  accrued,  except  where  a  different  limitation  is  prescribed 
by  statute." 

"  Sec.  1 7.  Actions,  other  than  those  for  the  recovery  of  real 
property,  can  only  be  commenced  as  follows :  Within  five 
years,  an  action  iipon  a  judgment  or  decree  of  any  court  of 
the  United  States,  or  of  any  state  or  territory  within  the 
United  States.  Within  four  years,  an  action  upon  any  con- 
tract, obligation,  or  liability  founded  upon  an  instrument  of 
writing,  except  those  mentioned  in  the  preceding  section. 
Within  three  years,  first,  an  action  upon  a  liability  created 
by  statute,  other  than  a  penalty  or  forfeiture ;  second,  an  ac- 
tion for  trespass  upon  real  property;  third,  an  action  for  taking, 
detaining,  or  injuring  any  goods  or  chattels,  including  actions 
for  the  specific  recovery  of  personal  property;  fourth,  an  ac- 
tion for  relief  on  the  ground  of  fraud,  the  cause  of  action 
in  such  case  not  to  be  deemed  to  have  accrued  until  a  dis- 
covery, by  the  aggrieved  party,  of  the  £icts  constituting  the 
fraud.  Within  two  years,  first,  an  action  upon  a  contract,  obli- 


NOVEMBER  TERM,  1871.  409 

Van  Dom  v,  Bodley. 

gation,  or  liability,  not  founded  upon  an  instrument  of  writing, 
except  an  action  on  an  open  account  for  goods,  wares,  and 
merchandise,  and  an  action  for  any  article  charged  in  a  store 
account;  second,  an  action  against  a  sheriff,  coroner  or  con- 
stable, upon  the  liability  incurred  by  the  doing  of  an  act  in 
his  official  capacity,  and  in  virtue  of  his  ofHce,  or  by  the 
omission  of  an  official  duty,  including  the  non-payment  of 
money  collected  upon  an  execution."       *        *        *        * 

"Sec.  31.  No  acknowledgment  or  promise  shall  be  suffi- 
cient evidence  of  a  new  or  continuing  contract,  whereby  to 
take  the  case  out  of  the  operation  of  this  statute,  unless  the 
dame  be  contained  in  some  writing  signed  by  the  party  to  be 
charged  thereby." 

The  reply  was  in  these  words : 

1st.  General  denial. 

2d.  Plaintiff  says  within  four  years  prior  to  the  commence- 
ment of  this  suit,  the  defendant  promised  in  writing  to  pay 
the  money  due  on  the  notes  sued  upon ;  that  said  promise 
was  made  by  defendant  to  John  Bodley,  the  payee  in  said 
notes  and  plaintiff's  assignor,  in  the  month  of  February, 
1866,  and  was  contained  in  a  letter  then  written  by  defendant 
to  said  John  Bodley,  who  was  then  the  owner  and  holder  of 
said  notes  and  the  person  to  whom  they  were  due  and  payable ; 
that  in  said  letter  written  and  signed  by  him,  defendant  ac- 
knowledged his  liability  to  pay  said  notes,  and  promised  to 
pay  the  same ;  that  said  letter  is  lost  and  cannot  be  found 
by  plaintiff  or  said  John  Bodley,  although  careful  and  dili- 
gent search  has  been  made  therefor  in  the  places  where  it 
would  most  likely  be  found,  for  which  reason  plaintiff  is  un- 
able to  file  a  copy  thereof  with  this  reply.     Wherefore,  etc. 

3d  Par.  In  all  respects,  like  the  second  paragraph,  ex- 
cept that  the  promise  is  alleged  to  have  been  made  in  a  writ- 
ten instrument,  without  stating  what  kind  of  an  instrument 
it  is,  or  to  whom  it  was  executed,  and  the  time  is  not  given 
when  it  was  executed,  except  within  the  four  years. 

4th  Par.  Stricken  out. 

Sth.  Plaintiff,  farther  replying,  says  that  at  the  date  of  the 
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contracts  sued  upon  in  this  action,  and  for  a  long  time  before, 
and  ever  since  that  time,  the  defendant  has  been  a  non-resi- 
dent of  the  State  of  Indiana,  and  that  at  the  time  of  the 
commencement  of  this  suit  he  was  a  non-resident  of  said 
state,  and  is  now  a  non-resident  thereof ;  and  that  at  the  time 
of  making  said  contracts  the  payee  therein  was  a  resident  of 
the  State  of  Indiana,  and  that  said  contracts  were  to  be  exe- 
cuted in  the  State  of  Indiana,  and  were  to  be  performed 
there.     Wherefore,  etc. 

The  defendant  demurred  to  the  second,  third,  fourth,  and 
fifth  paragraphs  of  the  reply,  separately  and  distributively, 
because  neither  of  them  states  facts  sufficient  to  constitute 
a  defence  to  defendant's  answer;  which  the  court  overruled, 
and  the  defendant  excepted. 

The  defendant  moved  to  strike  out  second,  third,  and 
fourth  paragraphs  of  the  reply,  which  motion  was  sustained 
as  to  the  fourth,  but  overruled  as  to  the  second  and  third 
paragraphs,  and  the  defendant  excepted. 

Upon  request  of  defendant,  the  court  made  a  special  find* 
ing,  a  jury  being  waived  and  the  cause  submitted  to  the 
court: 

''The  court  finds  all  the  notes  sued  on,  to  wit,  two  notes 
each  for  five  hundred  dollars,  due  respectively  one  and  two 
years  after  date,  with  interest  from  date,  and  one  for  eight 
hundred  dollars,  due  three  years  from  date,  payable  in  the 
town  of  Covington,  Fountain  county,  Indiana,  were  executed 
by  Henry  Van  Dom,  defendant,  to  John  Bodley,  on  the  22d 
day  of  January,  1855,  and  afterward,  in  the  year  1864  or 
1865,  were  assigned  by  indorsement  to  Charles  M.  Bodley, 
the  plaintiff.  The  court  further  finds  that  at  the  time  of  the 
execution  of  said  notes,  the  maker,  Van  Dom,  was  a  resident 
of  the  State  of  California,  and  has  been  ever  since,  and  still  is 
a  resident  of  that  state,  and  that  all  of  said  notes  were  made 
and  delivered  to  the  said  John  Bodley  in  said  state,  but 
that  said  Bodley  was  at  the  time  a  resident  of  the  town  of 
Covington,  in  the  State  of  Indiana,  and  subsequently  resided 
there  for  several  years;  and  ^that  immediately  after  said  notes 
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were  delivered  to  him,  he  returned  home  to  the  State  of  In- 
diana, bringing  with  him  the  notes,  and  continued  to  hold 
possession  of  them  until  assigned  to  plaintifT.  The  court 
further  finds  that  said  notes  were  all  given  for  the  same  and 
one  entire  consideration,  being  for  a  balance  due  on  settle- 
ment between  the  said  defendant  and  John  Bodley,  the 
payee  of  the  same ;  that  all  of  said  notes  were  to  be  paid 
in  Covington,  in  the  State  of  Indiana.  The  court  finds  upon 
the  foregoing  facts  as  a  conclusion  of  law,  that  the  collec- 
tion of  said  notes  is  to  be  governed  by  the  statute  of  limita- 
tions of  the  State  of  Indiana,  and  not  of  the  State  of  Cali- 
fornia, and  the  right  of  recovery  is  not  therefore  barred. 
And  the  court  further  finds  that  said  defendant  promised, 
in  writing,  to  pay  said  notes  within  four  years  before  the  com- 
mencement of  this  action.  The  court,  upon  the  foregoing 
facts,  finds  for  the  plaintiff  in  the  sum  of  three  thousand 
four  hundred  and  forty-seven  dollars,  being  the  amount  of 
said  notes  and  the  interest  thereon. 

"John  M.  Cowan." 

To  which  finding  by  the  court  as  to  the  facts,  as  well  as 
the  conclusions  of  law,  the  defendant  excepts,  and  also  moves 
the  court  for  a  venire  de  novo^  which  motion  is  by  the  court 
overruled,  to  which  ruling  and  refusal  of  the  court  to  grant 
a  venire  de  novo^  the  defendant  excepts.  Judgement  for  three 
thousand  four  hundred  and  forty-seven  dollars,  and  land 
attached  ordered  to  be  sold  as  other  lands  on  execution  are 
sold.    Appeal  prayed  to  Supreme  Court 

The  principal  question  in  the  case  is  as  to  the  validity  of 
the  last  paragraph  of  the  reply. 

The  appellant  claims  that  the  right  to  plead  the  statute  of 
California  as  a  bar  to  the  action  is  given  him  by  section  216, 
2  G.  &  H.  161.  The  latter  clause  of  that  section  is  not  cor- 
rectly copied  into  the  printed  statute.  The  section,  as  con- 
tained in  the  enrolled  act,  is  as  follows:  ''The  time  during 
which  the  defendant  is.  a  non-resident  of  the  State,  or  absent 
on  public  business  shall  not  be  computed  in  any  of  the 
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periods  of  limitation.  But  when  a  cause  of  action  has  been 
fully  barred  by  the  laws  of  the  place  where  the  defendant 
has  resided,  such  bar  shall  be  the  same  defence  here  as 
though  it  had  arisen  within  this  State." 

That  clause  of  section  216,  relied  upon  by  the  appellant, 
is  fairly  susceptible  of  but  two  readings;  first,  "where  a 
cause  of  action  has  been  fully  barred  by  the  laws  of  the 
place  where  the  defendant  has  resided,"  prior  to  becoming 
a  resident  of  this  State;  or,  second,  "where  a  cause  of  action 
has  been  fully  barred  by  the  laws  of  the  place  where  the  de- 
fendant has  resided"  prior  to  the  commencement  of  the 
action. 

In  the  construction  of  statutes  there  are  certain  rules  to 
be  observed,  and  certain  recognized  means  to  be  resorted  to, 
to  aid  us  in  arriving  at  a  proper  and  correct  interpretation. 
We  must  ascertain  what  the  law  was  before  the  statute,  and 
what  the  evil  it  was  intended  to  remedy.  We  may  look  to 
the  history  and  condition  of  the  country  at  the  time  of  the 
enactment  of  the  statute.  4  Abbott  Nat  Digest,  226.  The 
statute  must  be  construed  together  with  other  statutes  relat- 
ing to  the  same  subject,  and  with  the  other  parts  of  the 
same  statute.  Sedgw.  Stat.  Law,  233;  Smith  Const.  Constr. 
648,  761. 

The  consequences  which  would  flow  from  any  particular 
construction  must  be  observed;  and  if  the  statute  be  fairly 
susceptible  of  two  different  constructions,  the  court  is  at 
liberty  to  choose  that  one  which,  while  it  remedies  the  mis- 
chiefs aimed  at,  avoids  absurd  or  unjust  consequences  which 
would  flow  from  the  other.  TerriU  v.  Auchauer^  14  Ohio 
St.  80. 

The  purpose  of  the  statute  in  question  is  obvious.  With- 
out this  statute,  lex  fori  would  govern  in  every  case,  even 
where  both  parties  had  remained  domiciled  in  the  foreign 
state  until  the  cause  was  fully  barred  there.  The  object  of 
the  statute  was  to  Create  an  exception  to  thid  fule,  and  not 
to  abolish  It  altogether. 

The  evil  of  the  common  law  rule,  as  appb'ed  to  Indiana, 
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with  a  statute  barring  simple  contract  debts  only  after  the 
lapse  of  twenty  years,  was  that  it  would  prevent  emigration 
to  this  State  from  states  having  a  shorter  limitation.  And 
when  we  remember  that  at  the  time  this  statute  was  enacted, 
every  sister  state  had  a  shorter  limitation  than  Indiana,  and 
that  the  policy  of  Indiana,  in  common  with  the  other  west- 
em  states,  was  to  increase  her  population  as  rapidly  as  possi- 
ble, the  necessity  and  propriety  of  the  enactment  under  con- 
sideration fully  appear. 

The  statute  remedies  the  evil  by  saying  to  the  citizens  of 
other  states,  "  you  shall  be  in  no  worse  condition  by  becom- 
ing a  citizen  of  Indiana  than  you  now  are;  and  if  you  have 
a  perfect  defence  now,  under  the  limitation  laws  of  your 
place  of  residence,  you  shall  not  lose  it  if  you  remove  to  this 
State."  The  purpose  of  the  statute  is  to  protect  those  who 
become  citizens  of  the  State  from  suits  upon  contracts 
barred  prior  to  their  removal  into  this  State,  by  the  law  of 
their  prior  residence.  In  this  view,  the  statute  is  in  harmony 
with  the  general  policy  of  the  State. 

This  is  the  light  in  which  similar  legislation  in  other  States 
has  been  viewed  by  the  courts.  In  Hays  v.  Cage^  2  Texas, 
501,  the  court  say;  "The  rule,  that  the  law  of  limitations 
of  the  country  where  a  contract  is  made  is  no  bar  to  a  suit 
in  a  foreign  tribunal,  has  become  a  formulary  in  international 
jurisprudence,  and,  indeed,  is  not  now  controverted. 

''  It  was  doubtless  the  object  of  the  section  of  our  statute  re- 
ferred to  to  create  an  exception  to  the  rule,  and  to  enable  a  de- 
fendant, whose  liability  was  barred  by  the  laws  of  the  country 
from  which  he  emigrated  previous  to  the  period  of  his  emigra- 
tion, to  plead  that  fact  in  bar  of  the  action  here.  It  was  the 
policy  of  the  law  to  admit  this  defence  and  to  give  the  de- 
fendant the  benefit  of  it  precisely  in  the  same  manner  and 
to  the  same  extent  as  if  he  had  been  sued  in  the  country  of 
his  former  domicil,  after  the  statute  of  limitations  had  closed 
upon  the  demand^  and  before  his  removal  to  this  country. 
But  it  could  not  have  been  intended  to   give  the  laws 
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of  a  foreign  country,  proprio  vigore^  any  force  or  validity 
here.'' 

In  Sloan  v.  Waughy  i8  Iowa,  224,  Dillon,  J.,  says:  "In 
the  absence  of  a  statute  to  the  contrary,  the  law  is,  that  a 
debt,  barred  by  the  statute  of  a  State  in  which  it  was  con- 
tracted, is  not  barred  by  the  laws  of  another  State  in  which 
suit  may  be  brought  *  *  *  Hence,  a  note  might  be 
barred  against  the  maker  in  North  Carolina,  and  he  after- 
ward removing  to  Iowa,  where  the  limitation  time  was  longer, 
could  not  plead  the  North  Carolina  statute  in  bar.  It  was 
to  obviate  this  effect,  and  to  settle  any  question  of  this  nature 
which  might  be  supposed  to  exist,  that  section  2746  of  the 
Revision  was  enacted.  That  section  is  as  follows :  '  When 
a  cause  of  action  has  been  fully  barred  by  the  laws  of  any 
country  where  the  defendant  has  previously  resided,  such 
bar  shall  be  the  same  defenoe  here  as  if  it  had  arisen  under 
the  provisions  of  this  chapter.'  To  enable  a  party  to  avail 
himself  of  this  section,  he  must  show  that  he  has,  previously 
to  his  removal  to  Iowa,  resided  in  another  State,  by 
the  laws  of  which  the  cause  of  action  '  has  been  fully 
barred.' " 

In  Petchell  v.  Hopkins^  19  Iowa,  531,  the  same  question 
was  considered,  and  the  court,  by  Dillon,  J.,  says :  "  Under 
this  section  the  bar  of  the  other  state  or  country  (if  this  be 
relied  on)  must  be  complete  by  the  laws  of  such  state  or 
country.  The  cause  of  action  must  be  'fully  barred;'  and 
it  must  be  barred  during  the  time  the  defendant  has  resided 
there;  at  least  the  bar  must  be  complete  previous  to  the 
time  the  defendant  becomes  a  resident  of  Iowa.  The  de- 
fendant, 'previously'  to  coming  into  this  State,  must  have 
'  resided '  in  another  state,  by  the  laws  of  which  the  cause 
of  action  must  have  been  '  fully  barred.' " 

In  the  last  case  cited,  the  answer  was  held  bad  for  not 
showing  when  the  defendant  left  the  foreign  State  and  be- 
came a  resident  of  Iowa.  It  will  be  observed  that  the  same 
defect  exists  in  the  answer  in  this  case. 

The  grammatical  construction  of  the    statute    accords 
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with  the  view  above  expressed.  The  statute  speaks  in  the 
perfect  tense.  *'This  tense  denotes/'  says  Mr.  Kirkham, 
"  past  time,  and  also  conveys  an  allusion  to  the  present.  Its 
grammatical  signification  is  that  the  action,  though  past,  was 
perfectly  finished  at  a  point  of  time  immediately  preceding 
or  in  the  course  of  a  period  which  comes  to  the  present.  It 
specifies,  not  only  the  completion  of  the  action,  but  also 
alludes  to  the  period  of  its  accomplishment." ' 

Mr.  Pinneo  says :  "  This  tense  denotes  a  past  time  com- 
pleted at  the  present  time ;  *'  as,  for  example,  he  has  resided. 
Here  the  action  of  residing  has  been  going  on  in  past  time, 
but  is  completed.  "When,"  continues  this  author,  "I  say, 
'he  has  read  the  book,'  I  do  not  in  any  sense  mean,  he  is 
now  reading  it"  Pinneo's  Analj^ical  Grammar,  p.  69,  art. 
164. 

So,  when  the  statute  says,  "where  the  defendant  has  re- 
sided," it  excludes  the  idea  of  his  residing  there  at  the  time 
of  setting  up  the  bar. 

«  The  grammatical  construction,  then,  is  precisely  that  of 
the  Iowa  statute,  and  brings  the  case  within  the  Iowa  deci- 
sions— ^' has  resided "  and  "has  previously  resided "  being 
synonymous  in  their  grammatical  signification,  and,  without 
doubt,  in  the  legrislative  intention.  Any  other  construction 
will  defeat  the  object  of  the  statute  and  lead  to  consequences 
absurd  and  unjust. 

If  the  statute  is  construed  to  refer  to  the  place  of  residence 
prior  to  the  bringing  of  the  suit,  that  place  would  be,  of 
course,  where  the  defendant  resided  immediately  before.  It 
would  meattx  his  last  place  of  residence  before  the  suit  was 
brought  To  give  any  other  meaning  to  the  language  of 
the  statute,  assuming  this  to  be  the  true  construction,  would 
outrage  every  principle  upon  which  our  language  is  predi- 
cated. It  cannot  be  maintained  that  a  defendant  would 
have  the  right  to  select  any  one  of  the  many  difierent  places 
where  he  had  resided  between  the  time  of  making  the  con- 
tract and  the  time  of  bringing  the  suit,  and  set  up  in  bar  the 
law  of  that  place  which  might  be  the  most  favorable  to  him. 
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The  statute  says,  "  when  a  cause  pf  action  has  been  fully 
barred  by  the  laws  of  the  place/'  not  any  place,  but  "  the 
place  where  the  defendant  has  resided." 

We  have  just  seen  that  the  language  used  in  the  statute 
conveys  the  idea  of  an  action  which,  though  past,  was  per- 
fectly finished  at  a  point  of  time  immediately  preceding,  or 
in  the  course  of  a  period  which  comes  to  the  present  The 
statute  contemplates  but  one  place  of  prior  residence,  and 
if  this  construction  is  to  be  given  the  statute,  that  place  of 
residence  is  the  one  where  the  defendant  resided  immedi- 
ately prior  to  the  commencement  of  the  action.  This  con- 
struction would,  therefore,  entirely  defeat  the  object  of  the 
statute  in  every  case  where,  after  making  the  contract,  the 
non-resident  debtor  should  become  a  resident  of  this  State ; 
for,  if  the  law  of  the  place  of  residence  prior  to  the  suit  is 
to  govern,  then  a  party,  after  becoming  a  resident  of  Indiana, 
would  be  subject  to  the  Indiana  statute.  In  this  view,  it 
would  only  be  the  non-resident  who  could  avail  himself  of 
the  foreign  statute.  Did  the  legislature  create  an  exception^ 
to  the  common  law  rule  only  to  put  non-residents  upon  a 
better  footing  in  our  courts  than  residents  ?  Such  legislation 
would  be  .contrary  to  the  settled  policy  of  every  state,  and 
is  not  at  cdl  required  by  the  comity  of  nations.  Story  Con£L 
Laws,  sec.  578. 

Any  other  construction  than  the  one  I  am  seeking  to  es- 
tablish would  nullify  the  first  clause  of  the  section,  except 
only  as  to  persons  who  might  be  residents  of  states  whose 
periods  of  limitation  are  longer  than  ours*  For  instance,  if 
a  defendant  is  allowed,  while  he  is  a  non-resident,  to '  claim 
the  benefit  of  the  statute  of  the  state  of  his  residence,  then 
every  defendant  who  is  a  non-resident  would  rely, upon  the 
foreign  statute,  unless  in  the  given  case  it  happened  that 
the  foreign  statute  was  a  longer  one  than  tibe  statute  of  this 
State.  This  is  the  precise  result  which  the  coimsel  for  the 
appellant  claims  for  the  construction  he  gives  the  statute. 
He  says :  "  In  all  cases,  without  regard  to  the  defendant's 
present  residence,  he  is  deprived  of  counting  any  of  the 
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time  he  has  been  absent  on  public  business,  or  a  non-resi- 
dent of  the  State,  to  make  up  any  of  the  periods  of  limita- 
tion in  our  statute.  While  he  may  not  do  that,  and  perfectly 
consistent  with  that  inhibition,  if  he,  during  such  non-resi- 
dence, has  resided  long  enough  in  any  other  state  or  country 
to  bar  the  action,  he  may  set  that  up  as  his  defence  instead 
of  the  Indiana  statute.  But  if  he  has  not  resided  long 
enough  in  any  other  state  or  country  to  bar  the  action,  then, 
the  first  clause  operates  upon  him  again  to  prevent  him  from 
computing  any  of  the  periods  of  limitation  in  our  statute, 
should  he  attempt  to  set  it  up  in  default  of  the  foreign  stat- 
ute." Now,  when  it  is  remembered,  that  by  the  very  statute 
in  which  the  section  under  consideration  is  found,  Indiana 
has  adopted  a  longer  period  of  limitation  than  any  of  her 
sister  states,  it  is  at  once  seen  that  the  first  clause  of  the 
section  is  completely  nullified  by  the  construction  given  to 
the  second  clause  by  the  appellant. 

If  the  demand  against  a  non-resident  was  not  barred,  in 
any  given  case,  by  the  laws  of  his  own  state,  of  course  it 
would  not  be  barred  by  the  law  of  Indiana,  and  there  would 
be  no  need  to  deduct  the  period  of  his  non-residence  under 
the  first  clause  of  the  statute ;  and  long  before  the  period 
prescribed  by  the  Indiana  statute  had  expired,  the  bar  would 
be  complete  by  the  law  of  the  debtor's  own  state,  and  he 
would  not  need  to  invoke  the  aid  of  the  Indiana  statute.  At 
the  time  of  the  enactment  of  this  statute,  I  believe  there  were 
not  more  than  two,  if  any,  of  the  states  or  territories  of  this 
Union  that  had  so  long  a  period  of  limitation  as  we  then 
adopted.  TTiq  periods  of  limitation  ranged  from  three  to 
seventeen  years,  the  majority  being  six  years  and  under. 
Can  it  be  possible,  then,  that  the  legislature  deliberately 
adopted  the  latter  clause  of  section  216,  only  to  nullify  the 
first?  Is  it  not  more  reasonable  to  say  that  the  only  inten- 
tion of  the  latter  clause  was  to  recognize  the  shorter 
periods  of  limitation  of  our  sister  states,  in  the  person  of  the 
emigrant  from  such  states,  and  to  protect  him  in  the  rights 
Vol.  XXXVIII.— 27 


41 8  SUPREME  COURT  OF  INDIANA. 

Van  Dom  v.  Bodley. 

which  he  possessed  before  he  came  to  this  State?  By  this 
construction,  effect  is  given  to  the  whole  section. 

Counsel  for  appellant  has  sought  for  the  reasons  which  led 
to  the  enactment  of  the  latter  clause  of  section  21 6,  and  sup- 
poses he  has  found  them  in  the  language  used  by  Judge 
StorYi  in  Le  Roy  v.  Crawninshield,  2  Mason,  151.  It  is  true 
that  in  that  case  Judge  Story  seemed  inclined  to  regard  the 
har  of  all  remedies  by  the  lex  loci  contractus  as  "a  virtual  ex* 
tinction  of  the  right  in  that  place  which  ought  to  be  recog- 
nized in  every  other  tribunal  as  of  equal  validity." 

The  recognition  of  this  idea  is  the  supposed  considera- 
tion which  led  to  the  adoption  of  the  statute.  In  his  brief 
on  file  the  counsel  for  the  appellant,  after  commenting  on 
the  language  of  Judge  Story,  in  Le  Roy  v.  Cnnvninshield, 
says:  "May  it  not  be  pertinently  asked  why  the  learned 
Judge,  with  other  eminent  jurists  before  his  day,  entertained 
such  doubts  as  to  the  correctness  of  the  settled  princ^es 
of  the  law  relating  to  the  question  in  hand  ?  The  only 
answer  is,  that  the  reasons  which  required  a  statute  of  lim* 
itations  at  all  doubly  required  them  to  go  to  the  extent 
reached  by  the  inclinations  of  his  mind." 

And  again  he  says,  in  reference  to  the  doubt  expressed 
by  Judge  Story  :  "  Here  was  a  direct  appeal  to  legislative 
authority  for  relief  against  an  evil  arising  out  of  the  statutes 
of  limitations  greater  than  the  evil  they  were  intended  to 
remedy.  That  appeal  was  responded  to  for  the  first  time  in 
this  State  when  the  clause  of  the  statute  under  discussion 
was  enacted." 

This  is  an  unfortunate  source  of  inquiry,  when  followed 
up,  for  the  theory  of  the  appellant  The  case  of  Le  Roy  v, 
Crowninshield  was  decided  in  1820.  Afterward,  in  1839,  the 
case  of  JMTElfnoyle  v.  Cohen,  13  Pet.  .312,  was  decided. 
Judge  Story  sitting  in  the  case,  in  which  all  the  judges 
assented  to  the  rule  that  statutes  of  limitation  strictly  a£kct 
the  remedy,  and  not  the  merits.  It  is  said,  that  '''the  fullest 
examination  was  then  made  of  all  the  authorities  upon  the 
subject,  in  connection  with  the  diversities  of  opinion  among 
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jurists  about  it,  and  of  all  of  those  considerations  which  in- 
duced legislatures  to  interfere  and  place  z  limitation  upon 
the  bringing  of  actions.'' 

This  language  with  reference  to  the  case  in  1 3  Pet.  is  used 
by  Mr.  Justice  Wayne,  in  the  exhaustive  opinion  delivered 
in  Taivnsend  v.  y unison^  9  How.  407,  decided  in  1850,  in 
which  the  whole  subject  is  elaborately  reviewed;  and  it  is 
clearly  shown  that  the  idea  advanced  by  Judge  Story  in  the 
case  in  2  Mason  was  erroneous,  upon  both  principle  and 
authority. 

In  the  case  in  9  How.,  it  is  saidby  the  court,  in  regard  to 
the  doubt  suggested  by  Judge  Story,  that  '^  the  point  had 
been  examined  by  him  without  any  consideration  of  other 
admitted  maxims  of  international  jurisprudence  having  a 
direct  bearing  upon  the  subject" 

Judge  Story,  afterward,  evidently  saw  and  recognized  his 
error.  In  1834,  fourteen  years  after  the  case  of  Le  Roy  v. 
CrowninskUld  was  decided,  Judge  Story  gave  to  the  profes- 
sion his  great  work  on  the  *' Conflict  of  Laws,"  in  which  we 
find  him  stating,  without  qualification,  this  doctrine: 

"In  regard  to  statutes  of  limitation  or  prescription  of 
suits,  and  lapse  of  time,  there  is  no  doubt  that  they  are 
strictly  questions  affecting  the  remedy,  and  not  questions 
upon  the  merits.  They  go,  ad  BHs  ordinationem^  and  not  ad 
Hiis  dedsumem^  in  a  just  juridical  sense.  The  object  of 
them  is  to  fix  certain  periods  within  which  all  suits  shall  be 
brought  in  the  courts  of  a  state,  whether  they  are  brought 
by  or  against  subjects,  or  by  or  against  foreigners.  And 
there  can  be  no  just  reason,  and  no  sound  policy,  in  allow- 
ing higher  or  more  extensive  privileges  to  foreigners  than 
are  allowed  to  subjects.  ******  jjot,'  indeed, 
that  there  are  no  diversities  of  opinion  upon  this  subject ; 
but  the  doctrine  is  established  by  a  decisive  current  of  well 
considered  authorities.  ******  But  if  the  ques- 
tion were  entirely  new,  it  would  be  difficult  upon  principles 
of  international  justice  or  policy  to  establish  a  different  rule." 
Story  Confl.  Laws,  sees.  576,  577,  578,  etseq. 
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There  is  an  express  renunciation  of  the  idea  advanced  in 
the  case  in  2  Mason^  supra^  anci  that,  too,  "not  in  deference 
to  authority  alone,  but  from  declared  conviction."  Can  it  be 
that  the  legislature,  by  the  adoption  of  the  statute  in  ques- 
tion, intended  to  abolish  a  rule  founded  upon  "just  reason  " 
and  '^  sound  policy,"  and  to  adopt  one  having  no  such  foun- 
dation ?  Is  not  the  statute  fairly  susceptible  of  another  con- 
struction than  the  one  leading  to  such  a  result?  And  \s  not 
that  other  construction  the  one  I  have  given  it  ? 

It  is  clear  to  my  mind,  from  the  authorities  cited  upon  the 
subject,  and  the  quotations  from  Judge  Story's  own  works, 
that  any  construction  based  upon  the  idea  advanced  by  him 
in  Le  Roy  v.  Crowninshield  must  be  erroneous.  It  is  equaUy 
clear,  that  if  any  "appeal"  was  made  by  Judge  Story  "to 
the  legislative  authority"  for  the  abrogation  of  the  common 
law  rule,  such  appeal  was  withdrawn  and  confessed  to  be 
grouhdless  long  before  the  adoption  of  our  statute. 

Nor  can  I  give  my  assent  to  the  proposition  that  we  are 
to  be  exclusively  governed  by  the  printed  statute.  I  am  of 
the  opinion  that  we  must  look  to  the  enrolled  acts  deposited 
with  the  secretary  of  state.  When  a  bill  is  introduced  4nto 
the  legislature,  it  is  subject  to  amendment.  When  it  is  sat- 
isfactory to  the  house  in  which  it  is  introduced,  in  its  origi- 
nal form,  or  when  it  has  been  made  satisfactory  by  amend- 
ment, it  is  engrossed  under  the  direction  of  the  house  where 
it  originated.  It  is  compared,  by  a  committee,  with  the 
original,  and  if  found  correctly  engrossed,  that  fact  is  re- 
ported to  the  house.  When  the  bill  has  passed  both  branches 
of  the  general  assembly,  it  is  then  enrolled.  The  enrolled 
bill  is  compared,  by  a  joint  committee  of  both  houses,  with 
the  engrossed  bill,  and  if  found  correct,  such  fact  is  reported 
to  both  branches.  When  the  bill  has  been  enrolled,  it  is 
then  presented  to  the  president  of  the  isenate  afid  the  speaker 
of  the  house  of  representatives  for  their  signatures,  which 
signatures  are  countersigned  and  attested  by  the  secretary 
of  the  senate  and  the  clerk  of  the  house  of  representatives. 
When  the  bill  has  been  thus  signed,  it  is  presented  to  the 
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governor  of  the  State,  by  the  joint  committee  on  enrolled 
bills,  for  his  approval  and  signature.  If  he  approve  and 
sign  it,  it  is  then  deposited  with  the  secretary  of  state,  who 
is  by  law  made  its  custodian. 

It  is  provided  in  the  14th  section,  article  5,  of  the  consti- 
tution of  Indiana,  that  "if  any  till  shall  not  be  returned  by 
the  governor  within  three  days,  Sundays  excepted,  after  it 
shall  have  been  presented  to  him,  it  shall  be  a  law,  without 
his  signature,  unless  the  general  adjournment  shall  prevent 
its  return ;  in  w^hich  case  it  shall  be  a  law,  unless  the  gov- 
ernor, within  five  days  next  after  such  adjournment,  shall 
file  such  bill,  with  his  objections  thereto,  in  the  office  of 
secretary  of  state,"  etc.     i  G.  &  H.  43, 

The  engrossed  bills  are  deposited  with  the  state  librarian. 
The  enrolled  acts  are  deposited  with  the  secretary  of  state, 
and  are  regarded  as  the  original  act  By  the  first  section  of 
an  act  approved  March  7th,  1857,  it  is  provided,  "that  it 
shall  be  the  duty  of  the  secretary  of  state,  of  the  State  of 
Indiana,  to  cause  to  be  printed  ten  thousand  copies  of  the 
acts  of  each  session  of  the  legislature,"  etc. 

The  first  section  of  said  act  also  provides  for  the  distribu- 
tion of  the  printed  copies  of  such  acts.  The  second  section 
of  said  act  reads  as  follows: 

"Sec.  2.  It  shall  be  the  duty  of  the  secretary  of  state 
so  soon  as  the  printing  of  the  acts  shall  be  done,  to  certify 
the  &ct  that  he  has  compared  the  printed  with  the  enrolled 
acts  and  joint;  resolutions,  and  found  them  correctly  printed, 
which  certificate  shall  be  signed  and  dated  by  said  secretary, 
and  annexed  in  print  to  the  volume  of  acts  and  joint  reso- 
lutions ;  the  said  secretary  is  hereby  authorized  to  use  the 
engrossed  bills,  which  he  is  to  return  to  the  state  library, 
when  the  printing  is  completed." 

By  the  above  section,  it  is  made  the  duty  of  the  secretary 
of  state  to  compare  the  enrolled  and  the  printed  acts,  and 
to  certify  that  he  found  them  correctly  printed.    The  statute 
does  not  declare  the  force  and  effect  of  the  certificate.    The* 
law  will  presume  that  it  has  been  correctly  printed,  but  such 
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presumption  will  not  be  conclusive.  The  opinion  of  the 
court,  in  this  case,  gives  to  a  printed  copy  greater  weight 
and  effect  than  it  does  to  the  original,  which,  in  my  opinion^ 
violates  every  principle  of  evidence  and  opens  the  door 
to  the  grossest  frauds.  If  it  be  true  that  the  courts  are 
bound  to  conclusively  presume  that  the  printed  copy  of  the 
acts  of  the  legislature  is  correct,  what  is  to  prevent  a  cor- 
rupt secretary  of  state  from  defeating  the  will  of  the  people, 
as  expressed  by  the  legislature,  and  of  imposing  tiie  most 
odious,  laws  and  oppressive  burdens  upon  the  people?  In 
my  opinion,  the  enrolled  acts  on  file  in  the  office  of  the  sec- 
retary constitute  the  laws  of  the  State,  and  that  when  there 
is  a  conflict  between  such  enrolled  acts  and  the  printed  copies, 
we  are  to  be  governed  by  the  original,  and  not  by  the  copy. 

Such  seems  to  have  been  the  view  taken  of  the  question 
by  this  court  in  Tarlton  v.  Peggs,  i8  Ind.  24,  The  question 
involved  in  that  case  was,  when  an  act  of  the  legislature  took 
effect.  This  court  say :  "Among  other  duties  devolved  upon 
the  secretary  of  state,  is  that  of  keeping  and  preserving  the 
manuscripts  containing  the  enrolled  acts,  etc.,  of  the  general 
assembly,  etc.  i  R.  S.  435.  As  this  officer  is  thus,  by  the 
fundamental  and  statute  law,  made  the  custodian  of  recently 
passed  acts  of  the  legislature,  his  office  is  the  place  where 
the  citizen  should  apply  for  official  information  in  reference 
to  such  laws,  both  as  to  the  time  at  which  they  shall  take 
effect  and  the  contents  thereof;  it  would  seem  that  when  acts 
of  the  legislative  department  have,  as  in  this  instance,  passed 
into  the  hands  of  this  custodian,  they  should  be  regarded 
as  having  thus  far  passed  through  the  ordeal  provided  by 
the  constitution."  An  act  of  the  legislature  which  contains 
an  emergency  takes  effect  without  publication.  If  publica- 
tion is  necessary  to  the  taking  effect  of  an  act,  and  the  pub- 
lication is  incorrectly  made,  then  the  act,  or  that  portion  of 
it  which  is  incorrectly  printed,  is  not  a  part  of  the  law. 

This  court,  in  Evans  v.  Browne,  30  Ind.  5 14,  held  that 
the  enrolled  acts  imported  absolute  verity,  and  that  to  such 
acts  the  courts  must  look  to  ascertain  the  legislative  wilL 
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I  regard  the  above  decisions  much  in  point  It  is  ex- 
pressly declared  that  the  citizen  is  to  look  to  the  enrolled 
acts  on  file  in  the  office  of  the  secretary  of  state,  to  ascertain 
the  contents  of  such  acts.  As  we  have  seen,  the  enrolled 
acts  are  prepared  with  great  care  and  circumspection,  which 
renders  mistakes  improbable,  while  it  is  well  known  that 
great  and  fatal  mistakes  are  committed  in  printing,  and  that 
the  grossest  frauds  could  be  perpetrated  in  having  the  legis- 
lative acts  printed.  The  importance  of  the  questions  involved 
constitutes  my  excuse  for  the  great  length  of  this  opinion.  I 
concur  in  tiie  judgement  rendered  on  the  ground  stated  by 
the  court,  but  I  am  also  of  the  opinion  that  the  judgment 
should  have  been  affirmed  on  the  grounds  stated  in  this 
opinion. 

%  McCabe^  for  appellant. 

T.  F,  Davidson^  for  appellee. 


Harris  v.  Harris. 

Promissory  Note.  —  SitUute  of  Limitations  of  Another  State, — Suit,  com- 
menced in  1867,  by  the  payee  against  the  maker,  on  a  promissory  note  dated 
in  1 85 1.  The  answer  was  a  statute  of  California  Ilmitii^  such  actions  to  four 
years,  and  alleged  that  the  defendant  had  resided  in  that  state  for  more  than 
.  that  time  before  suit,  and  still  resided  there.  Reply  that  both  plaintiff  and 
defendant  resided  in  this  State  when  the  note  was  made;  that  defendant  had 
removed  from  the  State  in  1852,  and  was  still  a  non-resident;  and  that  pro- 
ceedings were  commenced  by  attaching  his  interest  in  lands  within  the 
county  where  suit  was  brought. 

Held^  on  demurrer  that  the  reply  was  insufficient. 

APPEAL  from  the  St  Joseph  Qrcuit  Court 

Downey,  J. — Suit  by  the  appellee  against  the  appellant 

on  a  promissory  note  executed  by  the  defendant  to  the 

plaintiff,  on  the  13th  day  of  March,  185 1,  on  which  there 

was  a  credit  of  payment  March  13th,  1853.    The  suit  was 
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commenced  January  28th,  1 867.  The  defendant  answered  the 
statute  of  limitations  of  California,  Requiring  such  actions  to 
be  brought  within  four  years,  and  alleged  his  residence  in 
that  state  for  more  than  that  time  prior  to  the  commence- 
ment of  the  suit,  and  that  he  was  still  a  resident  of  that 
state. 

Reply  that  the  note  was  made  in  St.  Joseph  county,  Indi- 
ana, where  both  plaintiff  and  defendant  then  resided;  that 
defendant  removed,  in  1852,  from  the  State  of  Indiana,  and  at 
the  time  of  the  commencement  of  this  suit  was  a  non-resi- 
dent of  the  State  of  Indiana;  that  the  action  was  com- 
menced by  attaching  the  interest  of  the  defendant  in  certain 
described  real  estate  in  said  county. 

There  was  a  demurrer  by  the  defendant  to  this  reply,  for 
want  of  sufficient  facts,  and  it  was  overruled,  and  the  defend- 
ant excepted. 

We  need  not  notice  the  further  proceedings  in  the  case. 
It  will  have  to  be  reversed  for  this  ruling  on  the  demurrer 
to  the  reply. 

The  question  involved  here  is  decided  against  the  appel- 
lee, in  the  case  of  Van  Dom  v.  Bodley^  ante,  p.  402. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  sustain  the  demurrer  to  the 
reply,  and  for  further  proceedings. 

BusKiRK,  J.,  dissents. 

A.  Anderson  and  L.  Hubbard,  for  appellant 
y.  S.  Harvey,  for  appellee. 


Manlove,  ReceiveRi  v.  Natlor. 

Mutual  Insurance  QoiKiKsn.-^Prcmium  Notc^K  complaint  in  a  suit  to  re- 
cover an  assessment  on  a  premium  note  given  to  an  insurance  company, 
brought  by  a  receiver  of  the  company,  must  show  that  the  assessment  is  for 
losses  that  occurred  while  the  defendant  was  a  member  of  the  company. 
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APPEAL  from  the  Franklin  Common  Pleas. 

WoRDEN,  C.  J, — ^This  was  an  action  by  the  appellant 
against  the  appellee  upon  a  premium  note  executed  by  the 
defendant  to  the  insurance  company. 

Demurrer  to  the  complaint  sustained^  and  final  judgment 
for  the  defendant 

We  have  no  brief  for  the  appellee,  and  are  not  advised 
upon  what  ground  the  demurrer  was  sustained.  But  in 
looking  through  the  complaint,  it  seems  to  us  to  have  been 
defective  in  the  following  particular,  if  not  otherwise :  The 
plaintiff  was  appointed  receiver  of  the  company  by  the 
Marion  Circuit  Court,  which  court  found  that  "the  liabilities 
of  the  company  for  losses  sustained  by  fire,  and  for  money 
borrowed  by  the  company  to  pay  losses  sustained  by  fire 
and  used  for  that  purpose,  amounted  to  nine  thousand  seven 
hundred  and  fifty-seven  dollars  and  ninety  cents,  and  ordered 
an  assessment  of  one  hundred  per  cent,  on  the  premium 
notes."  It  does  not  appear,  however,  that  any  of  the  losses 
for  which  such  assessment  was  o^lered  occurred  while  the 
defendant  was  a  member  of  the  company.  It  does  not  ap- 
pear, therefore,  that  any  loss  occurred  which  justified  an  as- 
sessment uppn  the  defendant's  note.  The  complaint  in  such 
cases  should  show  such  losses  as  justify  an  assessment  upon 
the  note  sued  upon.  Mardavev.  Burger,  ante,  p.  211,  and 
cases  there  cited* 

The  judgment  below  is  affirmed,  with  costs. 

Pettit,  J.,  dissents. 

T.  B.  Adams,  K  Berry,  %  R.  Troxelly  and  W.  R.  Manlove, 
for  appellant 


Blackwell  v.  Acton. 

Replevin. — Damages.-^ln  a  suit  In  replevin,  the  plaintiff  cannot  recover  for  his 
time  spent  in  commencing  the  action. 


1 
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Same. — ^Where  the  property  has  been  ddirered  to  the  plaintiff  under  a  writ  in 
replevin,  it  is  error  to  render  jadgment  for  the  value  of  the  property. 

Practice. — Affiiiavii.-~~Bill  of  Exceptions. — ^An  affidavit  of  matters  occurring 
on  the  trial,  as  a  ground  for  a  new  trial,  most  be  made  part  of  the  record  by 
bill  of  exceptions. 

APPEAL  from  the  Monroe  Common  Pleas« 
Downey,  J. — This  was  an  action  of  rq)levin  for  three 
''spotted  hogs/'  instituted  by  the  appellee  against  the  appd* 
lant,  before  a  justice  of  the  peace.  On  the  trial  in  the  com* 
mon  pleas,  on  appeal  from  the  judgment  of  the  justice  <^ 
the  peace,  the  plaintiff  offered  to  show,  in  proving  his  dam- 
ages, how  much  time  he  had  spent  in  endeavoring  to  get 
possession  of  the  hogs,  afler  he  heard  that  the  defendant  had 
them,  including  the  day  on  which  he  went  to  the  justice  of 
the  peace  to  take  out  the  writ  in  this  case.  The  defendant 
objected  to  this  evidence,  on  the  ground  that  the  plaintiff 
was  only  entitled  to  recover,  if  anything,  for  the  time  neces- 
sarily spent  by  him  in  going  to  and  returning  from  the  de* 
fendant's  to  demand  possession  of  the  hogs.  The  court 
overruled  the  objection,  and  the  plaintiff  gave  evidence  that 
he  had  spent  eight  days  in  getting  his  hogs,  after  he  heard 
defendant  had  them,  including  a  day  spent  in  going  to  the 
justice  to  get  out  a  writ  for  the  hogs.  To  this  ruling  of  the 
court  the  defendant  excepted.  It  was  made  a  ground  for  a 
new  trial,  and  is  urged  here  as  an  error.  Was  the  ruling 
correct?  We  think  it  was  not  It  has  not  been  held  in  any 
case  that  we  have  found,  that  a  party  suing  can  recover  in 
the  action  for  his  time  in  commencing  it.  Whedier  the  de* 
fendant  was  liable  for  the  time  spent  by  the  plaintiff  in  get- 
ting his  hogs,  would  depend  upon  the  circumstances  which 
did  or  did  not  render  it  necessary  for  him  to  thus  spend  his 
time.     See  Davis  v.  Craw^  7  Blackf.  129. 

In  the  argument  of  the  case,  counsel  for  the  plaintiff 
stated  to  the  jury  the  amount  of  the  recovery  before  the 
justice  of  the  peace,  and  informed  them  that  if  their  verdict 
were  less  than  that  amount  by  five  dollars  or  more,  the 
plaintiff  would  have  to  pay  the  costs.    The  defendant  nuule 
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this  a  ground  of  his  motion  for  a  new  trial,  and  an  affida- 
vit in  proof  of  the  fact  that  such  statements  wore  made  to 
th^  jury  is  copied  into  the  recprd ;  but  it  is  not  made  part 
of  the  record  by  bill  of  exceptions,  and  we  cannot,  there- 
fore, notice  it ;  nor  can  we  consider  the  question. 

The  jury  found  the  value  of  the  property  to  be  twelve 
dollars,  and  the  damages  to  be  five  dollars  and  fifty  cents. 
The  hogs  had  been  delivered  to  the  plaintiff  by  virtue  of  the 
writ  of  replevin.  The  court  rendered  a  judgment  for  sev- 
enteen dollars  and  fifty  cents.  This  was  wrong.  As  the 
plaintiff  had  the  property  by  virtue  of  the  writ,  it  was  wrong 
to  give  him  judgment  for  its  value  too. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  the  court  to  grant  a  new  trial. 

BusKiRK,  J.,  having  been  of  counsel,  was  absent. 

•S.  II.  Buskirk  and  y.  S.  Hester,  for  appellant. 


McClure  bt  al.  v.  Taylor. 

Practice.— i<^!^/  ftvm  yoint  ytufp/unf.—Vnitrt  paxt  only  of  several  co- 
defendants  ai^)eal  from  a  joint  judgment  against  them  all,  without  notice  of 
the  appeal  to  the  defendants  who  do  not  unite  therein,  the  appeal  will 
be  dismissed  on  motion. 

APPEAL  from  the  Montgomery  Circutt  Court. 

Pettit,  J.— This  suit  was  brought  by  the  appellee  against 
David  F.  McClure  and  wife,  Gustavus  Scott  and  wife,  William 
Holland  and  wife,  Jacob  A.  McClure  and  wife,  and  Richard 
Clark  and  wife,  to  recover  possession  of  real  estate  and  dam- 
ages for  being  kept  out  of  possession.  All  of  the  defend- 
ants answered  jointly.  They  all  remained  in  the  case  to  its 
end  below,  and  had  a  joint  judgment  in  their  favor  for  four 
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hundred  dollarsi  and  a  joint  judgment  against  them  for  pos* 
session  of  the  land  and  costs  of  the  suit. 

The  transcript  shows  that  McClure  and  Holland  appealed. 
Ther^  were  six  defendants  of  these  names,  four  McClures  and 
two  Hollands.  '  The  assignment  of  errors,  however,  explains 
who  the  appellants  are.  In  that  pleading,  as  if  there  should 
be  no  mistake,  it  is  twice  written  that  David  F.  McClure, 
Elizabeth  McClure,  William  Holland,  and  Becky  Holland 
only,  appeal  and  assign  errors. 

On  the  24th  day  of  May,  1871,  while  this  court  was  in 
open  session,  a  motion  by  the  appellee  was  filed  to  dismiss 
the  appeal,  for  the  reason,  among  others,  that  only  part  of 
the  defendants  below  are  prosecuting  the  appeal,  and  have 
not  given  any  notice  to  their  co-defendants.  Without  ac- 
tion on  this  motion,  the  cause  was  submitted.  Appellee  in- 
sists upon  her  motion  to  dismiss,  while  appellants  insist  that 
the  motion  was  overruled,  or  their  counsel  so  understood  it. 
We  have  carefully  examined  the  judges'  docket  and  min- 
utes kept  by  the  Chief  Justice,  and  also  the  order  book 
made  up  by  the  clerk,  in  relation  to  this  case,  and  neither 
shows  that  the  motion  was  overruled,  or  that  any  action  was 
taken  for  that  purpose.  But  even  if  it  had  been  overruled 
by  the  court,  that  order  ought  to  be  set  aside  and  the  appeal 
dismissed.  This  case  must  be  dismissed.  This  ruling  is  re- 
quired by  our  present  statute,  2  G.  &  H.  270,  sec.  551,  and 
was  by  the  statute  of  1843 ;  see  sections  22,  23,  24,  25,  26, 
27,  and  28,  chap.  37,  pp.  630  and  63 1 .  The  statutes  are  only 
written  copies  of  the  common  law.  Kirby  v.  Holmes^  6  Ind. 
33 ;  Kain  v.  Gradon,  6  Blackf  138 ;  Williafns  v.  The  Bank  of 
the  United  States^  11  Wheat  414;  Owings  v.  Kincannon^  7 
Pet.  399;  Deneale  v.  Stumfs  Ex*rs^  8  Pet  526;  TTie  Heirs  of 
Wilson  V.  The  Idfe  and  Fire  Ins.  Co.  of  N.  K,  12  Pet  140; 
Bradshaww.  CaUaghan^  8  Johns.  558;  Andrews  v.  Bostvorth^ 
3  Mass.  223;  Porter  V.  Rumtnery^  10  Mass.  64;  Gay  v.  Rich-- 
ardson^  18  Pick.  417.  A  considerable  number  of  cases  in 
this  court  have  been  dismissed  for  this  reason  within  the  last 
year,  which  have  not  been  reported. 
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The  appeal  is  dismissed,  at  the  costs  of  the  appellants. 
5.  C.  Willson,  L.  £.  Willson.y.  M.  Butler,  %  Buc/tanan,  M. 
D.  White,  and  T.  Patterson,  for  appellants. 
y.  McCabe,  for  appellee. 


AuLT  V.  Zehering. 

JUDGUB»T.—AtitA€H/i^wH  ^—Section  286  of  the  code,  2  G.  &  H.  185,  did 
not  repeal,  by  implication,  section  279.  The  latter  section  relates  to  the  au- 
thentication of  judgments  of  justices  of  the  peace,  the  fonner  to  judgments 
of  a  court  of  record. 

Same. — Tramcript  of  Summons. — Return, — ^The  summons  and  return  in  a  pro- 
ceeding before  a  justice  of  the  peace  in  another  state  need  not  be  made  a  part 
of  a  transcript  of  such  proceeding,  to  sustain  an  action  on  the  judgment  ob- 
tained therein. 

Same. — Merger  of  Cause  of  AcHon.-^Set'Off.-^A.  cause  of  action  is  merged  in  a 
judgment  therefor,  and  the  right  of  set-off  b  thereby  extinguished,  and  the 
judgment  defendant  cannot  set  off  against  the  judgment  debt  due  the  plain* 
tiff  a  debt  of  record  against  the  plaintiff's  assignor  of  the  original  debt. 

APPEAL  from  the  Miami  Common  Pleas. 

BusKiRKy  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant  upon  a  judgment  rendered  in  favor  of  the  ap- 
pellee and  against  the  appellant  by  a  justice  of  the  peace  of 
Montgomery  county,  in  the  State  of  Ohio,  on  the  8th  day 
of  April,  1869,  for  the  sum  of  one  hundred  and  ninety-nine 
dollars  and  tiie  costs  of  the  suit.  A  certified  copy  of  the 
judgment  was  fjled  with,  and  made  a  part  of,  the  complaint. 

The  court  overruled  a  demurrer  to  the  complaint,  to 
which  ruling  the  appellant  took  an  exception.  The  appel- 
lant filed  the  following  answer: 

''  Comes  now  the  defendant  in  the  above  entitled  cause, 
and  for  answer  to  the  plaintiff's  complaint  herein,  says  that 
at  and  before  the  rendition  of  said  judgment,  which  is  sued 
upon  in  this  action,  the  said  defendant  had  and  held  a  valid 


430  SUPREME  COURT  OF  INDIANA. 

Ault  V.  Zehering. 

and  subsisting  set-ofF  against  the  promissory  note  upoit 
which  said  judgment  was  rendered,  which  said  set-ofT  con- 
sisted of  a  judgment  against  tbe  said  William  Ault,  the  as- 
signor of  said  note  to  plaintifT,  which  said  judgment  was 
duly  rendered  in  favor  of  this  defendant,  and  against  the 
said  assignor,  Ault,  by  the  court  of  common  pleas  within 
and  for  the  county  of  Darke,  and  State  of  Ohio,  upon  the 
6th  day  of  April,  1865,  for  the  sum  of  nine  hundred  and 
eight  dollars  and  forty-eight  cents ;  a  copy  of  said  judgment, 
duly  authenticated,  being  filed  herewith  and  made  a  part  of 
this  answer,  and  for  greater  certainty  marked  exhibit  'A' ; 
and  there  is  still  due  and  unpaid  of  said  judgment,  in  favor 
of  this  defendant,  the  sum  of  five  hundred  and  forty-one 
dollars,  with  the  interest  thereon  from  the  21st  day  of 
August,  1865,  which  has  been  so  due  and  owing  to  this  de- 
fendant from  said  assignor,  Ault,  since  said  21st  day  of 
August,  186$;  that  said  Willisun  Ault  is  and  has  been 
notoriously  insolvent  ever  since  the  rendition  of  said  judg- 
ment, so  that  this  defendant  has  no  possible  way  of  realiz- 
ing anything  from  said  judgment,  unless  the  same  is  allowed 
as  a  set-off  in  this  action ;  that  said  defendant  had  and  held 
said  set-ofT  before  the  assignment  of  said  note  to  said 
plaintiff  in  this  action,  and  before  this  defendant  had  notice 
of  said  assignment  by  said  William  Ault  to  this  plaintiff 
Therefore,  this  defendant  asks  that  so  much  of  his  said  judg- 
ment as  may  be  necessary  therefor  be  allowed  as  a  set-off  to 
any  amount  which  may  be  found  due  the  plaintiff  in  this  ac- 
tion, or  which  may  be  found  due  from  the  defendant  upon 
said  judgment  sued  upon  in  this  action,  if  any,  and  for 
other  and  proper  relief." 

A  demurrer  was  sustained  to  the  answer,  to  which  ruling 
the  appellant  excepted.  The  appellant  then  filed  a  general 
denial  of  the  allegations  of  the  complaint.  By  the  agree- 
ment of  the  parties,  the  cause  was  submitted  to  tiie  court  for 
trial,  and  resulted  in  a  finding  for  the  plaintiflf!  A  motion  for 
a  new  trial,  for  the  reasons  that  the  finding  was  not  sustained 
by  sufficient  evidence,  and  that  the  court  erred  in  admit- 
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ting,  over  the  objection  and  exception  of  the  defendant,  the 
transcript  of  the  judgment  upon  which  the  action  was 
brought  was  made,  overruled,  and  exception  taken. 

The  appellant  has  assigned  for  errors,  first,  that  the  court 
erred  in  overruling  demurrer  to  the  complaint;  second,  that 
the  court  erred  in  sustaining  the  demurrer  to  the  answer; 
third,  that  the  court  erred  in  admitting  transcript  of  judg- 
ment in  evidence;  fourth,  that  the  court  erred  in  finding  for 
the  plaintiff  upon  the  evidence;  fifth,  that  the  court  erred  in 
overruling  the  motion  for  new  trial. 

The  third  and  fourth  assignments  of  error  are  embraced 
in  the  fifth.  They  were  proper  reasons  for  a  new  trial,  but 
without  having  been  assigned  as  causes  for  a  new  trial,  they 
could  not  be  assigned  for  error  in  any  form.  The  assign- 
ment for  error,  that  the  court  erred  in  overruling  the  motion 
for  a  new  trial,  presents  for  review  in  this  court  every  reason 
properly  assigned  for  a  new  trial. 

Did  the  court  err  in  overruling  the  demurrer  to  the  com- 
plaint? Two  objections  are  urged  to  the  sufficiency  of  the 
complaint;  first,  that  the  transcript  was  not  properly  authen- 
ticated, because  there  was  no  certificate  of  a  judge;  second, 
that  the  transcript  did  not  contain  the  summons  and  the  re- 
turn thereon,  which  was  issued  by  the  justice  of  the  peace 
in  the  State  of  Ohio. 

The  transcript  was  certified  by  the  justice  of  the  peace 
imder  his  seal,  and  by  the  clerk  of  the  court  of  common 
pleas  of  Montgomery  county,  in  the  State  of  Ohio,  who  cer- 
tified, under  his  hand  and  official  seal,  that  the  justice  of  the 
peace  who  certified  said  proceedings  was,  at  the  date  of  the 
rendition  of  the  judgment,  the  making  of  said  certificate, 
and  now  is,  an  acting  justice  of  the  peace  of  said  county, 
duly  commissioned  and  qualified;  that  full  &ith  and  credit 
was  to  be . given  to  all  his  official  acts  as  such;  and  that  his 
signature  thereunto  attached  was  genuine. 

We  think  liiere  is  nothing  in  the  first  objection.  The 
transcript  is  certified  in  strict  conformity  to  section  279  of 
the  code,  2  G.  &  H.  181.    The  precise  point  involved  and 
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now  under  consideration  was  decided  by  this  court  in  Drag-- 
goo  V.  Graham^  9  Ind.  212.  It  is  conceded  by  the  counsel 
of  appellant  that  the  transcript  was  properly  certified,  if  sec- 
tion 279  is  still  in  force ;  but  it  is  maintained  that  section  286 
of  the  code,  2  G.  &  H.  185,  repealed,  by  implication,  section 
279.  We  are  of  a  different  opinion.  Section  279  relates  to 
the  authentication  of  judgments  of  justices  of  the  peace, 
while  section  286  refers  to  the  judgments  of  courts  of 
record.  It  was  decided  by  this  court,  in  Draggoo  v.  Gra-- 
Jiatn^  supra^  that  the  provision  of  the  constitution  of  the 
United  States,  requiring  full  fiuth  to  be  given  to  judgments, 
etc.,  of  other  states,  applies  to  courts  not  of  record,  but  that 
the  act  of  Congress,  as  to  the  authentication  of  transcripts 
of  them,  does  not;  and  transcripts  not  within  the  statute  are 
admitted  on  general  principles  of  evidence  without  the  cer- 
tificate of  the  judge.  The  two  sections  are  not  repugnant, 
but  they  can  both  stand  and  be  construed  together. 

We.  arb  next  to  inquire  and  determine  whether  the  &ct 
that  the  summons  and  the  return  thereon  are  not  made  a 
part  of  the  transcript  will  vitiate  it.  The  following  entries 
are  made  on  the  record  of  the  justice: 

''April  2d,  1869. 

''Issued  summons  of  that  date,  returnable  April  8th,  1869, 
at  9  o'clock  A.  M.,  and  delivered  to  Isaac  Fox,  constable." 

"April  8th,  1869. 

"  Summons  returned,  indorsed,  served  April  2d,  1869,  by 
delivering  to  the  defendant  a  certified  copy  of  the  writ  and 
indorsement  thereon.    Fees,  service  25,  copy  25,  mileage  20. 

"Isaac  Fox,  Constable." 

On  the  day  set  for  trial,  the  defend£^lt  was  called  and  de- 
faulted, and  judgment  was  rendered. 

We  are  of  the  opinion  that  the  second  objection  is  un- 
tenable. It  was  decided  by  this  court,  in  Holt  v.  AUoway, 
2  Blackf.  108,  that  where  an  action  was  brought  upon  a  judg- 
ment of  another  state,  and  the  transcript  did  not  show  that 
the  defendant  had  been  served,  or  that  he  did  not  appear  to 
the  action,  the  judgment  was  not  conclusive  for  the  want 
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of  notice  or  personal  appearance^  nor  as  absolutely  void,  as 
the  defendant  must  be  presumed  to  have  been  a  resident  of 
the  State  of  Kentucky  when  the  suit  was  commenced,  and 
amenable  to  its  laws ;  but  it  must  be  considered  as  a  foreign 
judgment,  and  prima  facie  evidence  of  the  debt ;  that  it  was, 
per  se,  a  cause  of  action,  and  may  be  declared  on,  as  in  the 
present  case,  without  setting  forth  the  original  demand; 
that  its  justice  may  be  impeached,  and  it  may  be  shown  to 
have  been  unduly  or  irregularly  obtained.  It  was  further 
held,  that  the  judgment  could  only  be  impeached  by  a  plea 
showing  that  it  was  rendered  without  any  pecsonal  notice  of 
the  suit. 

Suits  upon  judgments  are  now  regulated  by  the  code.  It 
is  provided  by  section  83,  2  G.  &  H.  107,  that  "  ia  pleading 
a  judgment  or  decision  of  a  court  or  officer  of  special  juris- 
diction, it  shall  be  sufficient  to  allege,  generally,  that  the 
judgment  or  decision  was  duly  given  or  made.  If  the  alle- 
gation be  denied,  the  facts  conferring  jurisdiction  must  be 
proved  on  the  trial." 

The  above  section  was  held  by  this  court,  in  Draggoo  v. 
Graliam^  supra,  to  apply  to  an  action  brought  upon  a  judg- 
ment rendered  by  a  justice  of  the  peace  in  the  State  of 
Ohio. 

We  are  of  the  opinion  that  the  complaint  was  good,  and 
that  the  court  committed  no  error  in  overruling  the  demur- 
rer thereto. 

We  are  next  to  inquire  whether  the  judgment  referred  to- 
and  made  a  part  of  the  answer  constituted  a  valid  and  liegal 
set-off  to  the  action. 

The  appellant  executed  his  note  to  William  Ault,  who 
assigned  it  to  John  R.  Ault,  the  plaintiff.  The  plaintiff,  as 
assignee,  commenced  an  action  on  such  note  against  the 
appellant,  at  which  time  the  appellant  had  a  judgment 
against  William  Ault,  the  payee  and  assignor- of  the  note. 
There  is  no  doubt  that  the  appellant  could  have  pleaded  his 
judgment  as  a  set-off  to  the  action  on  the  note.  The  note. 
Vol.  XXXYIII.— 28 
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and  all  the  equities  existing  between  the  parties  were  merged 
in  the  judgment  When  the  judgment  was  rendered  on  the 
note  in  favor  of  the  assignee  against  the  maker,  he  is  estop- 
ped from  alleging,  in  an  action  on  the  judgment,  that  a  valid 
defence  existed  to  the  cause  of  action  embraced  in  the  origi- 
nal suit 

The  counsel  for  appellant  insists  that  the  cause  of  action 
was  not  merged  in  the  judgment  rendered  by  the  justice  of 
the  peace  in  the  State  of  Ohio.  The  law  is  well  settled, 
iliat  the  cause  of  action  is  merged  in  a  judgment  Cissna 
V.  Homes,  i8  Ind.  496;  Rowley  v.  Hooker,  21  Ind.  144;  Tay- 
lor \.  Bry  den,  8  Johns.  173;  Andrews  \.  Montgomery,  19 
Johns.  162 ;  Boston  India  Rubber  Factory  v.  Hoit,  14  Vt  92 ; 
Napier  v.  Gidiere,  Speers  Eq.  215;  Cdt*s  Estate,  4  Watts 
&  Serg.  314;  Waterman  Set-Off,  75. 

In  Clark  v.  Rowling,  3  Comst  216,  the  doctrine  of  merger 
v^ts  fully  recognized ;  but  the  court  held,  that  in  cases  of 
insolvency  and  bankruptcy  it  was  proper  to  look  behind  the 
judgment,  and  inquire  into  the  time  and  circumstances  of 
the  contract  upon  which  the  first  judgment  was  founded, 
with  the  view  of  protecting  the  defendants  in  an  equity  con- 
nected with  the  original  indebtedness.  But  it  was  expressly 
held  by  the  court,  that  even  in  cases  of  insolvency  and 
bankruptcy,  the  cause  of  action  was  so  completely  mei^d 
>in  the  judgment  that  no  action  could  be  maintained  thereon. 

So,  it  was  held  by  this  court,  in  Rowley  v.  Hooker,  st^ra, 
that,  although  the  cause  of  action  was  meiged  in  the  judg- 
ment, this  did  not  prevent  the  court  from  looking  behind 
the  judgment  and  examining  into  the  cause  of  action,  for  the 
purpose  of  determining  whether  the  judgment  was  collect- 
ible with  or  without  relief  from  the  appraisement  laws. 

The  only  point  decided  by  this  court,  in  Henry  v.  Henry^ 
1 1  Ind.  236,  was,  that  a  judgment  was  a  contract  of  record, 
and  a  demand  within  the  meaning  of  the  receipt  embradng^ 
''  all  demands "  of  one  party  against  another,  and  has  no 
application  to  the  case  under  consideration. 

It  was  held  in  Lyman  v.  Brown,  2  Curt.  C.  C.  559,  that  the 
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doctrine  of  merger  did  not  apply  to  foreign  judgments ;  but 
it  was  further  held,  that  a  judgment  in  a  state  of  the  Union 
merges  the  original  cause  of  action,  and  that,  consequently, 
an  action  would  not  lie  on  the  original  cause  of  action ;  and 
that  this  doctrine  rests  exclusively  on  the  eHect  of  the  con- 
s^tution  and  laws  of  the  United  States,  which  provide^  that 
**  full  faith  and  credit  shall  be  given  in  each  state  to  the 
public  acts,  records,  and  judicial  proceedings  of  every  other 
state," 

We  think  it  is  quite  clear  that  the  cause  of  action  upon 
ivhich  the  judgment  was  founded  was  merged  in  the  judg- 
ment, and  that  the  right  of  set-off  was  extinguished.  The 
judgment  is  now  a  debt  of  record  in  favor  of  the  plaintiff 
and  against  the  defendant,  and  consequently  the  defendant 
cannot  set  off  against  the  debt  due  the  plaintiff  a  debt  of 
record  against  a  third  party,  for  the  assignor  became  such 
cipon  the  merger  of  the  note  in  the  judgment.  The  court 
committed  no  error  in  sustaining  the  demurrer  to  the  answer. 

It  remains  to  determine  whether  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial.  The  only  error  com- 
plaihed  of  was  the  improper  admission  of  the  transcript  of 
the  judgment  in  Ohio  in  evidence.  We  have  already  de- 
tided  that  the  transcript  was  properly  authenticated,  and. 
Consequently,  was  admissible  in  evidence.  The  court  com- 
mitted no  error. 

The  judgment  is  affirmed,  with  costs. 

C.  N.  PoUardf  for  appellant 

N.  O.  Ross  and  R.  P.  Effingitj  for  appellee. 


Clegg  et  al.  v.  Salkill  et  al. 

APPEAL  from  the  Scott  Conmion  Pleas. 
BusKiRKi  J. — This  was  an  action  by  the  appellees  against 
the  appellants,  upon  a  promissory  note  executed  by  Matthew 
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Clegg,  Jr.,  and  Matthew  Clegg,  Sn,  payable  to  the  appel- 
lees, for  six  hundred  and  twenty  dollars,  on  the  first  day  of 
March,  1868,  the  note  having  been  executed  on  the  i8th 
day  of  January,  1862,  and  upon  a  mortgage  executed  on 
the  loth  day  of  March,  1862,  by  Matthew  Clegg,  Sr.,  and 
Hester  Clegg,  his  wife,  to  secure  the  payment  of  the  said 
note.  Copies  of  the  note  and  the  mortgage,  were  filed  with 
the  complaint.  The  prayer  of  the  complaint  was  for  a  Judg- 
ment on  the  note  and  a  foreclosure  of  the  mortgage. 
'  The  defendants  jointly  and  separately  demurred  to  the 
complaint.  The  court  overruled  thq  demurrers  and  the  de- 
fendants excepted. 

Matthew  Clegg,  Jr.,  answered  in  two  paragraphs;  first, 
payment;  second,  set-ofi!  The  other  defendants  answered 
that  they  were  the  sureties  of  their  co-defendant.  There 
was  a  reply.  Trial  by  the  court,  finding  for  plaintiff)  and 
judgment  on  finding.  The  first  and  only  question  that 
arises  upon  the  record  is,  whether  the  court  erred  in  over- 
ruling the  demurrers  to  the  complaint  No  valid  objection 
has  been  pointed  out  to  the  complaint,  and  we  have  been 
unable  to  discover  any.  The  court  committed  no  error  in 
overruling  the  demurrers  to  the  complaint. 

Numerous  other  errors  have  been  assigned  and  discussed 
by  counsel  for  appellants,  but  they  present  no  question  for 
our  decision.  There  was  no  motion  for  a  new  trial,  in  ar- 
rest of  judgment,  or  to  set  aside  or  modify  the  judgment 
The  evidence  is  not  in  the  record. 

The  judgment  is  affirmed,  with  costs  and  ten  per  cent 
damages. 

C.  L.  Dunltantf  for  appellants. 

W.  K.  Marshall  and  H.  C.  Newcomb^  for  appellees. 
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Taulby  V.  The  State. 

VVLAcncR,-^ Affidavit  for  New  Trial, — Bill  of  Exceptions^ — An  affidavit  show- 
ing cause  for  a  new  trial  is  no  part  of  the  record  nnless  made  so  by  bill  of 
exceptions. 

APPEAL  from  the  Boone  Circuit  Court. 

Pettit,  J. — Indictment  for  grand  larceny.  After  three 
continuances,  the  defendant  giving  recognizances  for  his 
appearance,  the  cause  was  brought  to  trial ;  and,  after  the 
evidence,  argument  of  counsel,  and  charge  of  the  judge  were 
given,  the  jury  retired  to  consult  of  their  verdict;  and,  while 
out,  the  defendant  left  and  disappeared.  On  the  return  of 
the  jury  into  court  with  their  verdict,  the  defendant  and  his 
bail  were  properly  called  and  refused  and  neglected  to 
answer.  The  verdict  was  received,  but  judgment  was  sus- 
peiided  till  the  defendant  could  be  re-arrested,  which  was 
done,  after  a  delay  of  two  terms.  On  the  re-arrest  and 
return  of  the  defendant,  he  moved  the  court  for  a  new  trial; 
and  the  only  question  presented  or  urged  is,  that  the  court 
erred  in  refusing  a  new  trial  on  account  of  newly-discovered 
evidence. 

An  affidavit  for  a  new  trial  is  not  a  part  of  a  record  in  a 
civil  or  criminal  case,  unless  made  so  by  bill  of  exceptions. 
No  bill  of  exceptions  in  this  case  shows  that  any  affidavit  of 
the  defendant,  or  any  other  person,  was  filed  as  to  newly-dis- 
covered evidence. 

We  have  read  the  whole  record  in  this  case,  and  we  have 
some  doubts  as  to  the  appellant's  guilt ;  but  if  legal  ques- 
tions are  not  put  or  presented  to  us  so  that  we  can  consider 
them,  the  consequences  of  such  a  failure  must  fall  on  the  party 
ivho  is  negligent. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 

L.  Wallace,  for  appellant. 

B.  W.  Hanna^  Attorney  General,  and  R.  B.  F.  Peirce,  for 
the  State. 


438  SUPREME  COURT  OF  INDIANA. 

The  Excelsior  Fork  Company  v.  Lukens. 


_  The  Excelsior  Fork  G>mpany  v.  Lukens. 

38    438' 

^==^1        AiTACiasxxn,— Practice. — Answer  in  Bar, — THo/,— An  attachment  under  our 
1^  026 1  statute  is  not  an  independent  proceeding,  but  one  merely  in  aid  of  the  action 

in  which  it  is  issued.  An  answer  in  denial  of  the  ground  of  attachment 
stated  in  the  affidavit  for  the  writ  is  in  bar  of  the  proceedings  in  attachment, 
and  need  not  be  sworn  to,  and  presents  an  issue  to  be  tried  with  the  other 
issues  in  the  case. 

APPEAL  from  the  Marion  Common  Pleas. 

WoRDEN,  C.  J. — The  appellant  sued  the  appellee  upon  an 
account  She  also  instituted  proceedings  in  attachment 
against  the  defendant,  on  an  affidavit  stating  the  nature, 
amount,  and  justice  of  the  claim,  and  that  the  defendant  had 
sold,  conveyed,  or  otherwise  disposed  of  his  property  sub- 
ject to  execution,  with  the  fraudulent  intent  to  cheat,  hin- 
der, and  delay  his  creditors.  Issues  were  formed  on  the 
cause  of  action,  and  a  denial,  without  oath,  filed  of  the  facts 
stated  in  the  affidavit  for  attachment.  The  plaintiff  moved 
to  strike  out  the  answer  denying  the  affidavit  in  attachment; 
but  the  motion  was  overruled  and  exception  taken.  Trial 
by  jury,  verdict  and  judgment  for  the  plaintiff  on  her  claim 
against  the  defendant,  and  for  the  defendant  on  the  issue 
joined  on  the  proceedings  in  attachment. 

The  appellant  seeks  to  reverse  the  judgment  against 
her  on  the  proceedings  in  attachment,  because  the  answer 
denying  the  affidavit  was  not  sworn  to.  The  position  as- 
sumed is  that  the  answer  denying  the  affidavit  was  an  an- 
swer in  abatement  of  the  writ  of  attachment,  and  should^ 
therefore,  have  been  sworn  to. 

An  attachment,  under  our  statute,  is  not  an  independent 
proceeding,  but  one  merely  in  aid  of  an  action  commenced 
concurrently  with  or  before  the  proceedings  in  attachment. 
The  object  of  it  is  to  secure  a  lien  upon  the  defendant's 
property  for  the  payment  of  any  judgment  which  the  plain- 
tiff may  recover  in  the  main  suit  against  him,  or  which  any 
other  party  or  parties  may  recover  who  file  their  claims  un- 
der the  proceeding.  We  quote  the  following  section  of  the 
statute : 
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''  The  plaintiff,  at  the  commencement  of  an  action,  or  at 
any  time  afterward,  may  have  an  attachment  against  the 
property  of  the  defendant,  in  the  cases  and  in  the  manner 
hereinafter  stated : 

"Where  the  action  is  for  the  recovery  of  money, 

"  I.  [Where]  the  defendant,  or  one  of  several  defend- 
ants, is  a  foreign  corporation,  or  a  non-resident  of  this  State ; 

"2.  Where  the  defendant,  or  one  of  several  defendants, 
is  secretly  leaving  or  has  left  the  State  with  intent  to 
defraud  his  creditors;  or 

"  3.  So  conceals  himself  that  a  summons  cannot  be  served 
upon  him;  or 

'%  Is  removing  or  about  to  remove  his  property  subject  to 
execution,  or  a  material  part  thereof  out  of  this  State,  not 
leaving  enough  therein  to  satisfy  the  plaintiff's  claim ;  or 

"  5.  Has  sold,  conveyed  or  otherwise  disposed  of  his  prop- 
erty subject  to  execution,  or  suffered  or  permitted  it  to  be 
sold,  with  the  fraudulent  intent  to  cheat,  hinder,  or  delay  his 
creditors;  or 

*'6.  Is  about  to  sell,  convey,  or  otherwise  dispose  of  his 
property,  subject  to  execution,  with  such  intent."  2  G.  &  H. 
137,  sec.  156. 

Before  a  writ  of  attachment  can  issue,  the  plaintiflf)  or 
some  one  in  his  behalf,  must  make  an  affidavit,  showing, 
first,  the  nature  of  the  plaintiff's  claim ;  second,  that  it  is 
.  just ;  third,  the  amount  which  he  believes  the  plaintiff  ought 
to  recover;  fourth,  that  there  exists  in  the  action  some  one 
of  the  grounds  for  an  attachment  above  enumerated.  Id. 
139,  sec,  159. 

The  writ  of  attachment  issues,  as  a  matter  of  course,  upon 
the  making  of  the  proper  affidavit  and  the  execution  of  a 
bond,  as.  required  by  the  statute.  But  still  a  plaintiff  is  not 
entitled  to  the  benefit  of  proceedings  in  attachment  unless 
one  of  the  six  grounds  therefor,  as  specified  in  the  statute, 
exists.  Hence,  the  defendant  may  deny  the  existence  of  the 
ground  of  attachment  as  stated  in  the  affidavit ;  and  when 
this  is  done,  the  issue  joined  thereon  must  be  tried  with  the 
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issues  in  the  principal  cause,  Foster  v.  Dry/us ^  i6  Ind.  158  ; 
Fleming'  v.  Dorst^  18  In  A  493. 

When  such  answer  of  denial  is  filed,  we  think  it  is  in  bar 
of  the  proceedings  in  attachment,  and  not  in  abatement  of 
the  writ.  The  writ  may  have  been  entirely  regular,  and 
have  performed  all  its  functions ;  still,  unless  the  statutory 
ground  for  issuing  it  existed,  the  plaintiff  is  not  entitled  to 
any  benefit  of  the  proceeding's  under  it.  Such  answer  does 
not  attack  the  regularity  or  validity  of  the  writ,  as  such,  but 
only  puts  in  issue  the  fact,  upon  the  existence  of  which  the 
right  to  issue  it  depends.  Such  answer  does  not  give  the 
plaintiff  any  better  writ,  but  denies  that  the  case  is  such  as 
authorizes  any  writ 

This  question  was  somewhat  considered,  but  not  finally 
decided,  in  the  case  of  Bradley  v.  The  Bank,  etc.,  20  Ind.  528. 
Since  that  case,  we  are  not  aware  that  the  question  has 
arisen. 

The  answer  in  question,  being  an  answer  in  bar,  need  not 
have  been  sworn  to.  There  was,  x:onsequently,  no  error  in 
the  ruling  below. 

The  judgment  below  is  afSrmed,  with  costs.  * 

L.  Barbour,  C.  P.  Jacobs,  and  C,  Wi  Smith,  for  appellant 

E.  T.  Johnson,  for  appellee. 

*  Petition  for  a  rehearing  overruled. 


Marks  v.  The  Indianapolis,  Bloomington,  and  Western 
li  SS  Railway  Company. 

Railroad^— Zfitx^t^  for  Work, — S$ib-amtra€ior,'~~K  railroad  company  is  not 
liable  to  one  employed  by  a  sab-contractor;  for  work  done  in  tbe  constmction 
of  the  road. 

Demurrer. — Defect  of  Parties, — A  demurrer  for  defect  of  parties  must  point 
out  the  party  omitted. 

APPEAL  from  the  Montgomery  Common  Pleas. 
Downey,  J. — ^The  appellant  sued  the  appellee,  alleging  in 
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his  complaint  the  following  facts :  That  about  the «—  day 
of  June,  1868,  the  firm  of  R.  F.  Johnson  &  Co.  were  sub- 
contractors in  the  construction  of  a  part  of  the  road  of  the 
Indianapolis,  Crawfordsville,  and  Danville  Railroad  Com- 
pany; that  said  firm  employed  the  plaintiff  to  work  for 
them,  and  became  indebted  to  plaintiff  for  such  work,  in  the 
sum  of  one  hundred  and  twenty-four  dollars  and  thirty- 
seven  cents,  the  work  being  done  in  and  about  the  construc- 
tion of  the  railroad  of  said  Indianapolis,  Crawfordsville,  and 
Danville  Railroad  Company;  that  said  Johnson  and  com- 
pany afterward  absconded  and  went  to  parts  unknown,  leav- 
ing the  said  debt  unpaid,  and  no  property  of  any  kind  sub- 
ject to  any  process  of  law;  that,  although  he  demanded 
payment  of  said  indebtedness  from  said  Indianapolis,  Craw- 
fordsville, and  Danville  Railroad  Company,  the  said  com- 
pany wholly  refused  to  pay  the  same ;  that  after  the  said 
work  was  done  and  payment  demanded,  the  said  Indianapo- 
lis, Crawfordsville,  and  Danville  Railroad  Company  became 
consolidated  with  other  companies,  whose  names  are  to 
plaintiff  unknown,  and  formed  the  company  known  as  the 
Indianapolis,  Bloomington,  and  Western  Railway  Company; 
that  said  indebtedness  is  still  due  and  unpaid.  Wherefore,  etc. 

The  defendant  demurred  to  the  complaint,  for  the  reasons 
that  there  was  a  defect  of  parties,  and  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

The  demurrer  was  sustained,  and  the  complaint  held  to  be 
insufficient  and  bad.  The  plaintiff  excepted,  final  judgment 
was  rendered  against  him,  and  he  appealed  to  this  court. 
The  only  error  assigned  is  the  sustaining  of  the  demurrer. 

As  to  the  first  ground  of  demurrer,  it  has  been  several 
times  held  by  this  court  that  a  demurrer  therefor  must  point 
out  or  name  the  party  omitted. 

On  this  point  we  refer  to  the  following  cases  in  this 
court:  Gaines  v.  Walier,  i6  Ind.  361;  Musselman  v.  Kent, 
33  Ind.  452. 

Upon  tiie  ground  that  the  facts  stated  are  not  sufficient  to 
constitute  a  cause  of  action,  we  think  the  demurrer  was 


\ 
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properly  sustained  by  the  court.  Counsel  for  appellant 
relies  upon  the  act  of  December  20th,  1865,  amending  sec- 
tion 38  of  the  general  railroad  law^  which  reads  as  follows: 
'^  The  stockholders  shall  be  individually  liable  to  laborers, 
their  executors,  administrators  and  assigns,  for  all  labor  done 
in  the  construction  of  said  road,  that  shall  remain  unpaid 
after  the  assets  of  the  corporation  shall  have  been  ex- 
hausted."   3  Ind.  Stat  386, 

We  think  that,  upon  the  facts  state4  this  statute  does  not 
create  a  liability  on  the  part  of  the  railroad  company  to  the 
plaintiff  for  the  indebtedness  in  question. 

The  judgment  is  affirmed,  with  costs. 

L.  Wallace,  for  appellant, 

C  Black,  S.  a  Willson,  L.B.  Willson,  and  3^.M.  BuOer^tot 
appe!llee. 


Baily  ex  al.  t^,  Baily. 


Vendok  and  Purchaser.*- C^r<<^<&/  Deed.—K  pnrduiser,  for  a  Talnabltt 
con^deration  and  withont  notice,  will  be  protected  against  an  nureooided 
deed. 

APPEAL  from  the  Morgan  Circuit  Court. 

BusKiRK,  J. — The  appellee  filed  her  complaint  in  the  court 
below,  setting  up  that  she  had  obtained  a  (Uvorce  and  decree 
for  twelve  hundred  and  fifty  dollars  alimony  against  one  Syl- 
vester Baily,  which  was  unsatisfied;  that  Tilford  Baily  hac], 
prior  to  the  decree  for  alimony,  exi^cuted  to  said  Sylvester  a 
deed  for  a  tract  of  fifty  acres  of  land  described  in  the  com- 
plaint ;  that  said  Sylvester  enlisted  in  the  army  and  delivered 
the  'deed,  for  safe-keeping,  to  the  said  Tilford,  the  father  of 
the  said  Sylvester;  that  the  said  Tilford  agreed  to  have  the 
deed  recorded  for  the  use  of  Sylvester;  tibat  Sylvester  de- 
serted the  army,  was  guilty  of  high  crimes,  and  fled  the 
country  to  parts  unknown ;  that  Tilford  then,  to  cheat  said 
Josephine  out  of  her  alimony,  destroyed  the  deed,  and  re- 
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fu3ed  to  have  it  recorded,  and  sold  the  land  to  Pearcy,  who, 
it  is  averred,  had  notice  of  the  execution  and  destruction  of 
the  deed  from  Tilford  Baily  to  Sylvester  Baily,  Prayer 
that  the  deed  from  Tilford  Baily  to  Jacob  Pearcy  be  set 
aside,  the  title  to  the  land  be  declared  in  said  Sylvester,  and 
the  land  subjected  to  the  decree  for  alimony. 

The  defendants  answered  by  a  denial.  Trial  by  a  jury; 
finding  for  plaintiff  against  both  defendants ;  motion  for  new 
trial  overruled,  and  exception  taken.  The  appellants  have 
assigned  for  error  that* the  court  erred  in  overruling  the 
motion  for  a  new  trial.  We  have  examined  the  evidence, 
and  are  of  the  opinion  that  the  verdict  as.  to  Tilford  Baily 
was  justified  by  the  evidence,  but  we  are  equally  clear  that 
there  was  an  entire  failure  of  proof  to  show  that  Pearcy  had 
any  notice  of  the  execution  and  destruction  of  the  deed 
from  Tilford  to  Sylvester,  or  that  he  was  in  any  manner  cog- 
nizant of,  or  a  party  to,  any  fraud.  He  seems  to  have  been  a 
purchaser  in  good  iaith,  and  for  a  valuable  consideration. 
The  court  erred  in  overruling  the  motion  for  a  new  trial. . 

The  judgment  is  reversed,  with  costs;  and  the  appellee; 
having  waived  a  petition  for  a  rehearing,  the  clerk  will  uxmie- 
diately  certify  this  opinion ;  and  the  cause  is  remanded  for 
further  proceedings,  in  accordance  with  this  opinion. 

W.  R.  Harrison  and  W.  S.  Shirley^  for  appellants. 


Nave  v.  The  Indianapous  and  Sf  .  Louis  Railroad  Com- 
pany. 

APPEAL  from  the  Hendricks  Circuit  Court 

WoRDEN,  C.  J. — ^This  case  is  like  that  of  Straughckn  v.  Ttie 

Indianapolis  and  St  Louis  Railroad  Company ^  ante^  P*  185 ; 

and  the  judgment  must  be  affirmed  for  the  reasons  given  in 

that  case. 
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The  judgment  below  is  affirmed,  with  costs  and  five  per 
cent,  damages. 

C  C.  Nave  and Nave,  for  appellant. 

M.  A.  Osbom  and  Z.  Ritter,  for  appellee. 


The  Travellers'  Insurance  Gjmpany  v.  Leeds. 

**  W8  Practice, — yudgepro  Tern, — ^Where  a  motion  for  a  new  trial  is  heard  by  one 
acting  as  judge  pro  tern,,  who  did  not  hear  the  evidence,  and  a  bill  of  excep- 
tions is  signed  by  him  in  vacation,  no  reason  being  shown  why  the  regular 
judge  who  heard  the  evidence  did  not  sign  the  same,  the  bill  of  exceptions 
will  be  disregarded. 

APPEAL  from  the  Howard  Circuit  Court. 

Downey,  J. — Suit  by  the  appellee  against  the  appellant 
on  a  policy  of  insurance  by  which  the  defendant  insured  the 
plaintiff  against  loss  or  damage  from  accident.  The  cause 
was  tried  at  the  November  term,  1869,  and  there  was  a  ver- 
dict for  the  plaintifl)  and  a  motion  was  made  for  a  new  trial. 
On  a  subsequent  day  of  the  term,  this  ^lOtion  was  heard  and 
overruled  by  Hon.  D.  Moss,  judge  pro  tern.,  and  sixty  days 
given  in  which  to  file  a  bill  of  exceptions.  The  bill  of  ex- 
ceptions was  filed  on  the  5  th  day  of  February,  1870,  in 
vacation,  signed  by  Mr.  Moss. 

A  motion  is  made  to  strike  the  bill  of  exceptions  from  the 
record,  for  the  reason  that  it  could  not  be  properly  signed 
by  Moss. 

We  are  of  the  opinion,  that  as  it  is  not  shown  that  the  bill 
of  exceptions,  containing  the  evidence  given  on  the  trial 
when  the  regular  judge  was  presiding,  could  not  be  signed 
by  him ;  and  as  Mr.  Moss  did  not  hear  the  evidence  as 
judge,  at  the  trial,  he  could  not  sign  the  bill  of  excep- 
tions in  vacation,  after  the  close  of  the  term  in  which  he  pre- 
sided, setting  forth  the  evidence  and  what  occurred  during 
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the  trial ;  and  are,  therefore,  of  the  opinion  that  the  bill  of 
exceptions  is  not  properly  a  part  of  the  record. 

There  being  no  question  made  in  this  case  by  the  appel- 
lant, except  a^  to  errors  alleged  to  have  occurred  during  the 
trial,  which  could  only  be  shown  by  the  bill  of  exceptions, 
and  the  bill  of  exceptions  not  being  properly  in  the  record, 
we  cannot  consider  such  questions  or  reverse  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

R.  Voile,  y.  W.  Gordon,  T.  M.  Browne,  and  R.  N.  Lamb, 
for  appellant. 

y.  H.  Kroh  and  C.  N.  Pollard,  for  appellee. 
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\ 

or  THE 

STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  MAY  TERM,  1872,  IN  THE  FIFTY-SIXTH  YEAR 

OF  THE  STATE. 


The  Toledo,  Wabash,  and  Western  Railway  Company 

V.  Howell. 

Railway. — CatUe. — Fence, — If  cattle  come  upon  a  railroad  where  there  should 
be  a  sofBdeiit  fence,  but  there  is  not,  and  wander  upon  the  road  to  a  point 
where  the  road  is  not  fenced,  and  cannot  lawfully  be  fenced,  and  axe  there 
injured,  the  company  Is  liaUe,  and  an  answer  to  an  action  for  such  injury, 
under  the  statute,  must  show  that  they  did  not  thus  enter  upon  the  road. 

Sams.— CS/k* — ^A  railroad  company  b  not  excused  from  fencing  through  a  large 
block  of  ground,  not  intersected  with  streets  and  alleys,  simply  because  the 
is  within  the  limits  of  a  city. 


APPEAL  from  the  Tippecanoe  Common  Pleas. 

PkTTiT,  J. — ^This  was  a  suit  by  the  appellee  against  the 
appellant  to  recover  the  value  of  stock  killed  by  the  loco- 
motive and  cars  of  the  appellant,  where  the  road  was  not 
fenced.  The  complaint  was  in  the  usual  and  proper  form. 
The  answer  was  in  two  paragraphs;  first,  general  denial; 
second,  ''  that  the  stock,  alleged  to  have  been  injured,  came 
in  contact  with  the  locomotive  at  a  point  on  the  line  of  said 
railway  within  the  corporate  limits  of  the  city  of  Lafayette, 
where  the  company's  roadway  passes  between  and  from 
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Fourth  to  Fifth  streets,  where  it  was  not  competent  or  law- 
ful for  said  company  to  fence  said  railway."  There  was  a 
demurrer,  for  want  of  sufficient  facts,  sustained  to  the  second 
paragraph  of  the  answer.  There  was  no  error  in  sustaining 
this  demurrer.  The  answer  does  not  state  that  where  the 
stock  came  on  to  the  road  it  was  not  competent  or  lawful  to 
fence,  but  that  where  it  came  in  contact  with  the  locomotive, 
it  was  not  competent  or  lawful  to  fence.  If  stock  comes  on 
to  a  road  where  it  is  the  duty  to  fence,  and  wanders  to,  and 
is  killed  at,  a  place  where  it  is  not  the  duty  to  fence,  still  the 
company  is  liable.  Pleadings  must  state  facts,  not  conclu- 
sions of  law.  The  appellant  was  not  denied  the  right  to  in- 
troduce any  evidence  she  desired  on  the  competency  or  le- 
gality of  fencing  at  the  place  where  the  stock  got  on,  or  was 
killed  by,  the  road. 

The  evidence  was  this  in  the  case : 

'*  Howell,  the  plaintiff,  sworn,  testified :  Last  January  a 
year  (1869),  I  owned  a  mule  and  a  mare;  the  mule  was 
worth  one  hundred  and  seventy-five  dollars,  and  the  mare  one 
hundred  and  twenty-five  dollars;  they  were  found  by  me 
one  morning  in  January,  1869,  crippled — their  legs  broken; 
I  found  the  one  about  three  hundred  yards  from  the  track 
with  the  hind  legs  broken,  and  the  other  about  half  that  dis- 
tance from  the  track,  and  a  leg  broken;  I  saw  blood  and  hair 
on  the  bank,  and  marks  as  of  animals  thrown  down ;  this 
was  at  or  near  the  bridge,  about  half  way  on  the  railway  track 
where  it  passes  from  Fourth  to  FifUi  streets,  on  the  railroad 
in  Lafayette ;  there  was  no  regular  fence  on  the  north  side 
of  the  railroad ;  the  plat  of  the  city  (here  introduced)  at  that 
point  shows  where  the  fences  were,  and  how  they  were  situated  1 
it  is  a  correct  representation  of  the  lots,  streets,  and  alleys ; 
part  of  the  ground  on  the  north  side  is  platted  into  lots,  etc.; 
part  of  the  gfround  between  Fourth  and  Fifth  streets  is  not; 
the  angle  of  the  lot  numbered  1 1,  which  lies  north  of  the 
railroad,  is  not  sub-divided  into  lots,  and  could  be  fenced ;  I 
mean  that  triangle  north,  of  the  railroad,  part  of  No.  1 1 ;  I 
think  the  horses  got  on  the  track  between  Fifth  and  Sixth 
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Streets ;  the  space  between  the  New  Albany  road  and  the 
Wabash  road  is  not  fenced;  it  is  about  sixty  yards  on  the 
upper  end  and  about  twenty  on  the  south  end;  there  is  a 
steep  bank  between  the  two  roads,  or  rather  the  Wabash 
road  is  laid  on  a  natural  bank  several  feet  higher  than  the 
other,  which  might  make  it  difficult  to  fence;  we  killed  the 
mule  and  mare,  because  they  were  incurable;  the  broken 
legs  were  hanging  by  the  skin. 

"  Cross  Examined. — I  kept  my  horses  up ;  the  last  I  saw 
of  them  was  the  night  before  the  accident ;  I  mean  the  last 
before  the  injury;  my  stable  and  house  are  on  the  west  half 
of  lot  sixty-three,  between  Fourth  and  Fifth  streets,  and 
Romeg  and  Fountain  streets;  they  were  tied  in  the  stable; 
they  did  not  get  out  through  the  regular  stable  door  on  to 
the  railroad  or  on  any  street  leading  to  the  railroad ;  the  mule 
was  tied  in  the  regular  manger ;  the  mare  was  tied  near  the 
door  leading  into  the  yard ;  when  loose  she  had  no  difficulty 
in  getting  into  the  yard;  she  had  broken  her  halter;  so 
had  the  mule ;  the  mule,  after  he  had  broken  loose,  jumped 
over  the  manger  into  where  the  mare  had  been  tied,  and 
thus  got  out  by  the  same  door  into  the  yard ;  they  must  then 
have  jumped  over  the  yard  fence,  and  got  out  that  way  to 
the  alley,  and  thence  to  the  railroad;  I  knew  the  railroad 
was  in  daily  operation ;  I  lived  close  by  as  you  see  from  the 
plat  (lot  sixty-three,  supra);  I  did  not  see  the  injury  done; 
I  did  not  know  of  it  till  next  morning;  I  think  that  triangle 
north  of  the  railroad  could  be  fenced ;  but  that  is  not  the 
place  where  the  mule  and  mare  got  on  the  track;  it  was 
here,  I  think,  though  I  don't  know,  between  Fifth  and  Sixth 
streets,  as  already  described ;  the  bridge  I  spoke  of  is  open ; 
that  is,  it  is  like  all  railroad  bridges  generally,  nothing  between 
the  timbers,  no  floor  on  which  horses  or  wagons  could  cross ; 
the  mule  and  mare  were  worth  in  the  market  the  prices 
I  have  put  them  at." 

Howell,'  sworn,  concurred  with  his  brother  as  to  the  value 
of  the  horses  (mule  and  mare)  and  the  condition  in  which, 
they  were  found  on  the  morning  of  the  injury. 
Vol.  XXXVIIL— 29 


450  SUPREME  COURT  OF  INDIANA. 

The  Toledo,  Wabash,  and  Western  Railway  Company  v.  Howell. 

The  part  of  the  plat  of  Lafeyette  introduced  in  evidence 
was  the  part  between  Fourth  and  Sixth  streets,  along  and  on 
each  side  and  contiguous  to  the  railroad,  with  all  the  lots, 
streets,  alleys,  and  other  sub-divisions,  as  they  appear  on 
said  part  of  the  plat  of  Lafayette,  and  which  is  here  em- 
bodied as  part  of  the  evidence  in  this  cause. 

We  cannot  put  the  plat  into  this  opinion,  or  fully  and  cor- 
rectly present  it  to  the  understanding  by  words,  as  to  where 
the  stock  got  on  to  the  road  or  were  killed  by  locomotive. 
There  are  two  places  pointed  out,  one  a  block  of  ground  large 
•enough  to  make  ten  ordinary  lots  in  the  city  of  fifty  feet 
front  each,  through  which  the  railroad  runs  diagonally,  with 
no  street  or  alley  running  through  it ;  the  other  is  a  long  strip 
of  ground  between  appellant's  road  and  the  Louisville,  New 
Albany,  and  Chicago  Railroad,  sixty  yards  wide  at  one  end  and 
twenty  at  the  other.  It  is  manifest  the  animals  got  on  to  the 
road  at  one  or  the  other  of  these  places,  both  of  which  might 
have  been^  but  were  not,  securely  fenced.  The  last  piece  had 
neither  street  nor  alley  running  through  it. 

The  counsel  for  the  appellant  admits  in  his  brief  that  the 
only  real  question  in  this  case  is,  whether  a  railroad  company 
is  bound  to  fence  within  the  corporate  limits  of  a  city ;  and 
he  is  seemingly  very  earnest  in  his  argument  that  the  com- 
pany is  not  so  bound. 

The  counsel  was  formerly  an  honoi-ed  judge  of  this  court. 
We  all  know  him  well,  and  hold  him  in  high  esteem  for  his 
personal  worth,  as  well  as  for  his  great  learning  and  ability. 
We  often,  with  full  approbation,  cite  his  opinions  delivered 
in  this  court  as  a  judge,  but  we  cannot  concur  in  all  of  his 
views  expressed  as  counsel.  Lord  Coke  once  said,  "  It  is 
the  duty  of  the  judge  to  decide  what  is  the  very  law,  while  it 
is  the  privilege  of  the  advocate  to  contend  for  what  seemeth 
to  be  the  law." 

The  statute  makes  no  exceptions  as  to  the  place  where 
stock  shall  be  killed,  as  to  liability,  if  the  road  is  not  se- 
curely fenced;  but  this  court  has  interpolated  exceptions. 
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such  as  the  crossings  of  highways,  streets,  and  alleys,  in  towns 
and  cities,  and  at  mills,  where  the  public  have  a  right  and  a 
necessity  to  go  undisturbed ;  bht  this  court  has  not  made,  and 
ought  not  to  make,  under  the  statute,  an  exception  of  large 
blocks  of  ground  merely  because  they  are  situated  within  the 
limits  of  a  city.  There  is  no  reason  why  such  lands  not  in  a 
city  must  be  fenced,  that  does  not  apply  with  equal,  if  not 
greater,  force  when  they  are  within  the  limits  of  a  city.  We 
cite  The  BeUefontaine  Railway  Company  v.  Reed^  33  Ind. 
476;  Tlie  Indianapolis  and  Cincinnati  Railroad  Company  v. 
Parker^  29  Ind.  471;  TJu  Toledo^  Wabash^  and  Western  Rail- 
way Company  v.  Caty^  37  Ind.  172.  This  case  was  tried  by 
the  court,  finding  for  plaintiif,  motion  for  new  trial  overruled, 
and  exception  taken.    The  court  below  committed  no  error. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant.* 

W.  Z.  Stuart,  for  appellant. 

W.  C  Wilson,  for  appellee. 

^Petition  for  a  rehearing  overruled. 


Smith,  Administrator,  v.  Dorsey. 

Gift.— //«/^  Vivos,— Causa  Aforfis,-^Ontvfho  had  entered  the  mUitary  service 
during  the  late  war,  a  short  time  before  starting  for  the  army,  in  which  he 
died,  said  to  a  friend,  in  regard  to  a  gun  which  he  had  loaned  to  that  friend, 
"  Well,  if  I  never  return,  you  may  keep  the  gun  as  a  present  from  me." 
Upon  a  suit  by  his  administrator  for  the  recovery  of  the  gun; 

I/M,  that  the  facts  did  not  make  a  gift,  either  i>i/^  vivos  or  causa  mortis. 

APPEAL  from  the  Montgomery  Common  Pleas. 

BusKiRK,  C.  J. — ^This  was  an  action  of  replevin  for  the  pos- 
session of  a  gun  alleged  to  be  unlawfully  detained  by  the 
defendant.    The  complaint  was  in  the  usual  form.    The  de- 
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fendant  answered  by  the  general  denial.    By  the  agreement 
of  the  parties,  the  cause  was  submitted  to  the  court  for  trial. 

Upon  the  trial  of  the  cause,  the  following  facts  were  ad- 
mitted to  be  true,  and  to  be  taken  as  such  by  the  court  in 
the  decision  of  the  case : 

*'  First.  That  the  plaintiff  is  the  administrator  of  the  es- 
tate of  David  W.  Smith,  deceased,  who  was  the  owner  of 
the  gun  in  controversy. 

"  Second.  That  previous  to  the  death  of  said  decedent, 
and  before  his  going  into  the  army,  he  had  loaned  the  gun 
in  controversy  to  the  defendant,  and  that  the  possession  of 
said  gun  has  remained  in  the  defendant  ever  since,  subject 
to  the  proof  of  John  F.  Wilhite,  as  to  the  character  of  the 
defendant's  possession. 

"Third.  That  the  gun  is  of  the  value  of  fifty  dollars. 

"  Fourth.  That  prior  to  the  commencement  of  this  action, 
a  demand  was  duly  made  by  the  plaintiff  for  the  possession 
of  the  gun,  which  demand  was  refused." 

Whereupon,  the  said  John  F.  Wilhite  was  called,  and  testi- 
fied as  follows : 

"I  was  in  Bainfords  drug  store  one  day  during  the  war; 
the  defendant,  Dr.  Dorsey,  and  David  W.  Smith,  the  dece- 
dent, and  others  were  also  present;  they  had  been  convers- 
ing; as  the  said  Smith  turned  to  leave  the  store,  the  defend- 
ant said  to  him,  'Well,  Billy,  what  about  that  gun  of  yours  I 
have?'  Smith  turned  and  replied,  *Well,  if  I  never  return, 
you  may  keep  the  gun  as  a  present  from  me;'  this  was  a 
short  time  before  he  started  for  the  army;  Smith  never  re- 
turned, but  died  in  the  army." 

Upon  the  above  evidence,  and  the  admitted  facts,  the 
court  found  for  the  defendant. 

The  plaintiff  moved  the  court  for  a  new  trial,  because, 
first,  the  finding  of  the  court  was  not  sustained  by  sufficient 
evidence ;  second,  that  the  finding  of  the  court  was  contrary 
to  law.  The  court  overruled  the  motion,  and  rendered 
judgment  on  the  finding,  to  which  ruling  the  defendant  ex- 
cepted. 
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The  appellant  has  assigned  for  error  the  overruling  of  the 
motion  for  a  new  trial 

The  right  of  the  plaintiifif  below,  and  the  appellant  here, 
to  recover  in  this  action  was  plain,  undoubted,  and  incontro- 
vertible, unless  the  facts  admitted  to  be  true  and  those  proved 
on  the  trial  constitute  a  valid  gift  inter  vivos,  or  a  gift  causa  mortis^ 
yC  To  constitute  a  valid  gift  inter  vivos  it  is  essential  that  the 
article  given  should  be  delivered  absolutely  and  uncondi- 
tionally. The  gift  must  take  effect  at  once  and  completely, 
and  when  it  is  made  perfect  and  complete  by  delivery  and 
acceptance,  it  then  becomes  irrevocable  by  the  donor.  Gifts 
inter  vivos  have  no  reference  to  the  future,  but  go  into  im- 
mediate and  absolute  effect.  A  court  of  equity  will  not  in- 
terfere and  give  effect  to  a  gift  that  is  inchoate  and  incom- 
plete. I  Parsons  Con.  234;  2  Kent  Com.  438;  Bouv.  Law 
Diet,  title,  GIFTS,  inter  vivos \  Bedell  v.  CaHl,  33  N.  Y.  581 ; 
Irish  V.  Nutting,  47  Barb.  370;  Dexheimer  v.  Gautier,  34 
How.  Pr.  N.  Y.  472. 

In  Irish  v.  Nutting,  supra^  the  court  say:  "  But  it  clearly 
cannot  be  sustained  as  a  gift  inter  vivos,  for  the  obvious 
reason  that  it  was  coupled  with  a  condition  upon  the  hap- 
pening of  which  the  owner  was  to  resume  possession.  An 
absolute  gift,  which  divests  the  donor's  title,  requires  the 
renunciation  on  his  part,  and  the  acquisition  on  the  part  of 
the  donee,  of  all  the  title  to,  and  interest  in,  the  subject  of 
the  gift." 

The  precise  distinction  between  a  gifi^  inter  vivos  and  mor- 
tis causa,  as  is  correctly  said  in  Bedell  v.  Carll,  supra,  is, 
that  "  in  the  one  case,  the  title  passes  immediately  to  the  donee 
on  delivery,  and  the  donor  has  no  more  right  over  the  prop- 
erty than  any  other  person ;  in  the  other,  the  title  does  not 
pass  immediately;  it  is  a  conditional  gift,  to  take  effect 
only  on  the  death  of  the  donor,  who  in  the  meantime  has 
the  power  of  revocation,  and  may  at  any  time  resume  pos- 
session and  annul  the  gift." 

It  is  very  clear  to  us,  from  the  facts  admitted  and  those 
proved,  that  there  was  no  intention  on  the  part  of  the  dece* 
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dent  to  part  with  the  absolute  title  to  the  g^n;  but  he  con- 
templated and  provided  for  a  future  contingency,  on  the 
occurrence  of  which  he  should,  resume  it,  making  the  appel- 
lee in  the  meantime  the  custodian. 

It  is  very  plain  to  us  that  there  was  no  valid  and  executed 
gift  inter  tnvos. 

Having  reached  the  conclusion  that  the  facts  admitted  and 
those  proved  failed  to  establish  a  valid  gift  inter  vivos,  we 
are  next  to  inquire  and  determine  whether  they  amounted 
to  a  valid  gift  mortis  causa. 

From  an  examination  of  the  elementary  works  and  ad- 
judged cases  in  England  and  in  this  country,  we  are  satis- 
fied that  it  is  essential  to  a  good  gift  ntortis  causa,  that  the 
donor  should  make  it  in  his  last  illness,  and  in  contempla- 
tion and  expectation  of  the  near  approach  of  death.  Black- 
stone  calls  it  "a  death-bed  disposition  of  property,"  and  de^ 
fines  it  to  be,  ''when  a  person  in  his  last  sickness,  appre- 
hending his  dissolution  near,  delivers  or  causes  to  be  delivered 
to  another  the  possession  of  any  personal  goods  to  keep,  in 
case  of  his  decease/'     2  Bl.  Com.  5 14. 

Williams,  in  his  work  on  executors,  says:  "If  a  gift  be 
not  made  by  the  donor  in  peril  of  death,  i.  e.,  with  relation 
to  his  decease  by  illness  affecting  him  at  the  time  of  the 
gift,  it  cannot  be  supported  as  a  donation  mortis  causa,  i 
Williams  Executors,  687. 

Roper,  in  his  work  on  legacies,  states  as  a  requisite,  that 
the  gift  be  made  by  the  donor  in  peril  of  death,  or  during 
his  last  illness,  and  to  take  effect  in  case  only  the  giver  die. 
If  then  the  gift  have  no  relation  to  the  death  of  the  donor, 
or  having  such  a  reference,  it  be  general,  that  is,  to  his  de- 
cease at  any  time,  he  being  at  the  period  of  the  donation  in 
no  danger  of  death,  nor  afflicted  with  any  disorder  which 
proved  fatal  to  him,  such  gift  cannot  be  supported  as  a  do- 
nation mortis  causa,     i  Roper  Leg.  3. 

In  Hedges  v.  Hedges,  Pre.  Ch.  269,  which  was  the  earliest 
case  in  the  English  books.  Lord  Cowper  gives  the  following 
clear  and  comprehensive  definition  of  a  gift  of  the  descrip- 
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tion  under  discussion,  namely :  "  Where  a  man  lies  in  ex- 
tremity, or  being  surprised  with  sickness,  and  not  having 
an  opportunity  of  making  his  will ;  but  lest  he  should  die  be- 
fore he  could  make  it,  he  gives  with  his  own  hands  his  goods 
to  his  friends  about  him."  "This,  if  he  dies,"  he  adds, 
"  shall  operate  as  a  legacy ;  but  if  he  recovers,  then  does  the 
property  thereof  revert  to  him." 

In  Meredith  v.  Watson,  23  Eng.  Law  &  Eq.  250, 
which  was  a  case  of  the  gift,  by  a  father  to  his  son,  of  a 
bond,  the  court  say :  ''  It  appears  that  the  donor  at  the 
time  was  in  bed,  having  an  illness  from  which  he  never 
recovered.  It  is  not  necessary  that  the  donor  should  have 
in  contemplation  his  immediate  dissolution,  but  only  that 
the  gift  should  be  made  upon  the  supposition  that  he  will 
not  recover.  In  this  case  it  was,  in  fact,  his  last  illness,  and, 
so  &r,  the  facts  are  sufficient  to  satisfy  the  rule." 

In  Weston  v.  Hight,  17  Maine,  287,  a  gift  was  made  while 
the  donor  was  in  expectation  of  immediate  death  from  con- 
sumption,  and  he  afterward  so  far  recovered  as  to  attend  to 
his  ordinary  business  for  eight  months,  but  finally  died  from 
the  same  disease.  It  was  held  that  the  gift  could  not  be 
supported SiS 3,'^ donatio pu?rtiscausaj*  Emery,  J.,  says :  ''The 
very  ground  upon  which  donations  of  this  description  are 
supported  failed.  There  was  such  a  subsequent  recovery  as 
vacated  the  gift." 

We  do  not  deem  it  necessary  to  make  further  quotations 
from  the  English  decisions,  as  the  rule  laid  down  by  Lord 
CowPER  has  been  uniformly  followed  by  all  the  subsequent 
decisions,  with  some  slight  modifications. 

The  American  rule  on  this  subject,  as  established  by  our 
most  eminent  elementary  writers  and  the  adjudged  cases, 
will  be  found  to  be  in  entire  accord  with  the  English  rule. 

Says  Judge  Story,  "There  can  be  no  valid  donation 
mortis  causa,  first,  unless  the  gift  be  with  a  view  to  the  donor's 
death ;  second,  unless  it  be  conditioned  to  take  effect  only 
on  the  donor's  death  by  his  existing  disorder,  or  in  his  exist* 
ing  illness."     i  Story  Eq.  Jur.,  sec.  607. 
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In  Willard  Eq.  Jur.  553,  it  is  said:  ''But  if  a  gift  be 
made  under  no  present  peril  of  death,  but  under  the  consid- 
eration of  man's  mortality  in  general,  it  is  not  good  as 
donatio  mortis  causal 

**  It  is  properly  a  gift  of  personal  property  by  a  party  who 
is  in  peril  of  death,  *  *  *  and  it  is  defeated  by  his 
recovery  or  escape  from  the  impending  peril  of  death."  i 
Story  Eq.  Jur,  sec.  606. 

Prof.  Parsons  says :  "  These  gifts  can  only  be  made  by 
a  person  by  whom  death  is  believed,  on  reasonable  grounds, 
to  be  very  near,  and  who  makes  the  gift  in  view  of,  and  be- 
cause of,  his  approaching  death."     i  Parsons  Con.  236. 

Three  of  the  rules  laid  down  by  Judge  Redfield,  in  his 
work  on  Wills,  are  applicable  to  the  case  under  considera- 
tion, and  are  as  follows : 

1.  To  render  the  gift  finally  effectual,  it  must  not  only  be 
made  in«  apprehension  of  present  peril  of  death,  but  death 
must  ensue,  without  any  perfect  remission  of  the  appre- 
hended peril. 

2.  But  it  seems  agreed  on  all  hands  that  the  gift,  to 
operate  as  a  good  donatio  mortis  catisa^  must  have  been  made 
to  take  effect  only  in  the  event  of  the  donor's  death  by  his 
existing  disorder. 

3.  There  must  be  an  actual  delivery  of  the  chattel  to  the 
donee,  so  as  to  transfer  the  possession  to  him,  in  order  to 
constitute  a  good  gift  mortis  causa.     2  Redf.  Wills,  299. 

Chancellor  Kent,  speaking  of  gifts  mortis  causa^  sa)^ :  "  It 
is  essential  to  them  that  the  donor  make  them  in  his  last 
illness,  or  in  contemplation  and  expectation  of  death;"  and 
he  adds,  ''the  apprehension  of  death  may  arise  from  infirmity 
or  old  age,  or  from  external  and  anticipated  danger." 

Bacon,  J.,  in  Irish  v.  Nuttings  supra^  criticises  the  above 
definition  of  Kent,  as  follows:  "Thus  when  Chancellor 
Kent,  in  defining  such  gifls,  says,  'it  is  essential  that  the 
donor  make  them  in  his  last  illness,  or  in  contemplation  or 
expectation  of  death,  and  with  reference  to  their  effect  after 
his  death,'  he  gives  a  definition  entirely  supported  by  English 


MAY  TERM,  1872.  457 


Smith,  Adm'r,  v,  Doaey. 


decisions;  but  when  he  adds,  that  'the  apprehension  of 
death  may  arise  from  infirmity  or  old  age,  or  from  external 
and  anticipated  danger,'  he  superadds  elements  for  which 
alone  the  Digest  is  cited  as  authority,  and.  which  cannot,  to 
the  extent  of  the  rule  as  thus  defined,  be  supported  by  any 
case  in  the  English  or  American  reports." 

The  same  learned  judge,  after  discussing  the  definition 
given  by  Lord  Cowper,  and  showing  the  slight  modifications 
that  have  been  made  in  reference  to  the  severity  and  extent 
of  the  sickness,  and  its  nearness  to  the  hour  of  dissolution, 
lays  down  the  broad  proposition,  that  *'  there  will  no  case  be 
found  where  such  a  gift  is  upheld,  in  which  there  was  not 
either  peril  of  death  from  some  cause  imminent  and  impend- 
ing, or  the  conceived  near  approach  of  natural  death.  It  is 
not  indeed  necessary  that  the  party  should  be  in  extremis, 
according  to  some  of  the  earlier  cases,  but  the  g^ft  will  be 
presumed  to  be  in  contemplation  of  death,  when  the  donor 
is  on  his  death  bed,  or  languishing  in  what  proves  to  be  his 
last  illness/' 

TiLGHMAN,  C.  J.,  in  Wells  v.  Tucker,  ^Binn.  366,  says :  "A 
donatio  causa  mortis  is  a  gift  of  a  personal  chattel,  made  by 
a  person  in  his  last  illness,  subject  to  an  implied  condition, 
that  if  the  donor  recovers,  the  gift  shall  be  void." 

Yeates,  J.,  in  delivering  the  opinion  of  the  court,  in  the 
same  case,  says :  "  It  is  agreed  on  all  hands,  that  in  such 
cases  the  gift  must  be  made  in  the  party's  last  sickness." 

It  was  said  by  the  court,  in  Hebb  v.  Hebb,  5  Gill,  506,  that 
"the  gift  must  be  conditioned  only  to  take  effect  by  the 
death  of  the  donor  by  his  existing  disorder." 

To  constitute  a  donatio  causa  mortis,  there  must  be  a  trans- 
fer or  delivery  of  property  in  expectation  of  death  from  an 
existing  illness,  the  donation  depending  on  the  condition  of 
death  from  such  illness.  Grattan  v.  Appleton,  3  Story,  755  ; 
Lee  v.  Luther,  3  Woodb.  &  M.  5 19. 

Gaston,  J.,  in  Shirley  v.  Whitehead,  i  Ire.  Eq.  130,  says: 
"  Indeed,  it  is  not  easy  to  conceive  how  a  donation  mortis  causa 
could  be  established  by  any  proof  in  a  case  like  this,  where 
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the  testator  was  not  surprised  by  sickness,  but  lived  for  months 
afterward,  and  had  abundant  opportunity  to  make  his  tes- 
tamentary dispositions  in  the  regular  and  ordinary  way." 

But  it  is  maintained  by  the  learned  counsel  for  the  appel- 
lee, that  the  facts  of  this  case  bring  it  within  the  rule  that 
the  gift  was  made  in  apprehension  of  death.  The  following 
propositions  are  claimed  to  be  established  by  the  evidence : 
first,  that  the  deceased  made  the  gift  within  a  very  few  hours 
of  leaving  for  active  service  of  the  most  dangerous  charac- 
ter ;  second,  that  within  a  very  brief  period  he  met  death  in 
that  service ;  third,  that  the  deceased,  when  he  made  the 
gift,  apprehended  death ;  fourth,  that  he  might  reasonably 
apprehend  death ;  fifth,  that  the  court  would  judicially  take 
notice  of  the  fact  that  the  deceased  could  have  reached  the 
army  of  the  Potomac  or  of  the  Tennessee,  from  his  resi- 
dence, within  a  few  hours  from  the  time  the  gift  was  made. 

There  are  two  recent  decisions  very  much  in  point.  The 
facts  are  almost  identical  with  those  in  this  case.  The  law 
applicable  to  those  cases  will  apply  to  the  case  under  con- 
sideration.  The  cases  are  Dexheimer  v.  Gautier,  34  How. 
Pr.  N.  Y.  472,  and  Irish  v.  Nuttings  47  Barb.  370.  The 
case  of  Dexheimer  v.  GauHer,  was  an  action  by  the  adminis- 
trator of  a  deceased  soldier  to  recover  from  Gautier  a  cer- 
tain sum  of  money  which  was  alleged  to  have  belonged  to 
the  deceased  at  the  time  of  his  death.  The  defendant  an- 
swered and  proved  on  trial  that  the  decedent  enlisted  in  the 
army  in  1864,  and  received  a  bounty  of  six  hundred  and 
twenty-five  dollars;  that  before  'his  departure  to  the  army, 
the  decedent  made  an  actual,  fre^,  voluntaty,  and  valid  gift 
of  said  money  to  him,  on  the  condition  that  he  did  not  live 
to  return  from  the  army;  and  that  such  person  actually  died  in 
the  army.  The  court  held  that  such  facts  did  not  constitute 
a  valid  gift  mortis  causa^  for  the  reason  that  the  decedent 
was,  at  the  time  of  such  gift,  in  good  health,  and  had  no 
cause  to  apprehend  death  from  any  impending  danger,  or 
from  material  causes. 

The  case  of  Irish  v.  Nutting  was  an  action  of  replevin, 
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brought  by  the  plaintiff  against  the  defendant  as  administra- 
tor of  the  estate  of  Charles  H.  Gardner,  deceased,  to  recover 
three  promissory  notes  executed  by  Irish  to  the  said  Charles 
H.  Gardner.  The  plaintiff  claimed  to  be  the  owner  of  the 
notes  by  virtue  of  a  gift  made  by  the  said  decedent  on  the 
eve  of  his  going  into  the  United  States  army  as  a  soldier  of 
the  United  States  in  the  late  war,  and  in  apprehension  of 
dying  in  such  service,  and  that  he  died,  while  such  soldier, 
on  the  26th  day  of  June,  1863,  in  consequence  of  disease 
contracted  in  such  service.  It  appeared  that  the  notes  were 
delivered  to  the  plaintiff,  who  retained  the  same  until  after 
the  death  of  the  donor,  when  they  were  delivered  to  the  de- 
fendant, as  administrator,  for  the  purpose  of  inventory  and 
appraisement,  who  refused  to  deliver  them  back  on  demand. 
The  gifl  was  made  after  the  decedent  had  enlisted  in  the 
army,  but  before  he  j^iad  entered  on  actual  service,  but  in  the 
expectation  of  soon  being  ordered  to  the  seat  of  war.  He 
delivered  the  notes  to  the  plaintif!)  saying  in  the  language 
of  one  witness,  **I  give  you  these  notes;  if  I  never  return 
they  are  yours; "  or,  in  that  of  another,  "take  them,  and  if  I 
never  return,  they  are  yours;  if  I  do  not  return,  I  shall  not  want 
them ;"  or,  in  the  words  of  still  another,  "  I  give  these  notes 
to  you ;  I  may  never  return,  and  if  I  do  not,  they  are  yours." 
The  court  held  there  was  no  valid  gift.  In  reference  to  the 
fact  that  the  donor  had  enlisted  in  the  army  and  was  on  the 
eve  of  starting  to  the  seat  of  war,  and  the  apprehension  of 
death  therefrom,  the  court  say:  "The  element  of  illness,  in 
any  degree,  does  not  enter  into  the  case,  nor  does  it  come 
within  the  category  of  the  conceived  near  approach  of  death 
from  an  impending  or  apprehended  peril.  The  alleged  donor 
was  in  good  health,  many  hundreds  of  miles  from  the  seat  of 
war,  and  if  he  '  snuffed  the  battle,  the  thunder  of  the  cap- 
tains, and  the  shouting,'  it  was  indeed,  'afar  off' — ^too  far  to 
give  any  one  not  utterly  craven  hearted  the  least  apprehen- 
sion or  disturbance.  The  only  expression  he  made,  having 
any  relevancy  to  a  possibly  expected  peril,  was,  that  he  was 
going  to  a  dangerous  place,  and  might  never  return.    So  it 
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is  dangerous  to  leave  home  on  a  railroad  journey,  or  a 
steamboat  excursion,  or  to  ride  forth  after  a  pair  of  spirited 
horses;  but  no  one  would  think  either  of  these  such  an  im- 
pending peril  as  to  justify  a  man  in  giving  away  his  earthly 
goods,  under  the  conception  that  death  was  near  at  hand,  if 
not  already  knocking  at  the  door.  In  short,  a  vague  and 
general  impression  that  death  may  occur  from  those  casual- 
ties which  attend  all  human  affairs,  but  which  are  still  too  re- 
mote and  uncertain  to  be  regarded  as  objects  of  present  con- 
templation and  apprehended  danger,  is  not  sufficient  to  sus- 
tain such  a  gift  as  the  one  which  is  claimed  in  this  case. 
The  party  must  be  in  a  condition  to  fear  approaching  death 
from  a  proximate  and  impending  peril,  or  from  illness  pre- 
ceding expected  dissolution." 

We  are  very  clearly  of  the  opinion,  both  on  principle  and 
by  the  authority  of  adjudged  cases,  tljat  the  facts  in  the 
case  under  consideration  did  not  constitute  a  valid  gift, 
either  infer  vivos  or  mortis  causa.  It  is  also  insisted  by  the 
counsel  for  the  appellee  that  the  transaction  can  be  main- 
tained as  a  contract.  The  position  assumed  is,  that  the  de- 
cedent agreed  to  give  the  gun  to  the  appellee  on  the  condi- 
tion and  in  consideration  of  his  agreement  to  take  care  of 
the  gun.  We  are  unable  to  discover  any  of  the  elements  of 
a  contract  of  sale.  An  executory  agreement  to  give  an  ar- 
ticle cannot  be  enforced,  either  at  law  or  in  equity. 

While  there  may  be  much  truth  and  justice  in  what  is 
said  in  the  brief  of  the  appellee,  in  reference  to  the  bad  faith 
and  disregard  of  the  wishes  of  the  decedent  by  the  adminis- 
trator of  his  estate,  such  considerations  can  have  no  weight 
with  us  in  determining  the  legal  rights  of  the  parties. 

The  court  erred  in  overruling  the  motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs;  and  the  cause  is  re- 
manded, with  directions  to  the  court  below  to  grant  a  new 
trial,  and  for  further  proceedings  in  accordance  with  this 
opinion* 

M.  D.  White  and  T.  Patterson^  for  appellant. 

B.  K.  EUiotty  for  appellee. 
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PRA.CTICE. —  Grouttd  of  Decision, — Where  the  ground  of  the  decision  on  a       2fiS — ? 
motion  does  not  appear,  there  must  be  a  bill  of  exceptions  presenting  the 
ground  on  which  the  ruling  was  based.  In  order  to  present  any  question  there- 
under to  the  Supreme  Court. 

^tMS^-yMoHon  in  Arrest^^Defecti  in  AffidaivU,^'\.  motion  in  arrest  of  judg- 
ment does  not  reach  defects  in  an  affidavit  for  writ  of  replevin. 

Replevin. — Title» — In  replevin,  the  plaintiff  must  rdy  upon  his  own  title»and 
not  upon  the  want  of  title  in  his  adversary. 

Pleading. — Evidencc-^Title, — In  replevin, under  a  general  denial  the  defend- 
ant  may  show  title  in  a  third  person;  and  therefore  an  additional  paragraph 
alleging  such  fact  amounts  to  an  aigumentative  denial. 

Attachhent.— &a/fi/'^  Cmf/fY^^/.— Section  169,  2  G.  &  H.  143,  requiring 
any  person  other  than  the  defendant,  claiming  attached  property  and  having 
notice  of  the  attachment,  to  assert  his  title,  applies  only  to  proceedings  before 
a  justice  of  the  peace. 

APPEAL  from  the  Cass  Common  Pleas. 

WoRDEN,  J. — Replevin  by  the  appellees  against  the  ap- 
pellant   Issue,  trial,  verdict,  and  judgment  for  the  plaintiff. 

The  complaint,  which  was  duly  verified,  alleged  that  the 
plaintiffs  were  the  owners  of  the  property  dfescribed,  and 
entitled  to  the  possession  thereof,  setting  out  the  "appraised" 
value  of  the  same,  "  of  which  the  defendant  has  wrongfully 
taken  possession  without  right,  and  which  is  unlawfully  de- 
tained from  them  by  the  defendant;  and  that  the  same  has 
not  been  taken  by  virtue  of  any  execution  or  other  writ 
against  the  plaintiffs ;  wherefore^'  etc. 

An  entry  of  the  clerk  upon  the  order  book  shows  that  the 
defendant  moved  to  quash  the  writ  and  dismiss  the  action, 
but  the  motion  was  overruled.  The  ground  upon  which  the 
motion  was  based,  or  upon  which  the  court  acted  in  overrul- 
ing it,  does  not  appear.  There  is  no  bill  of  exceptions  show- 
ing either. 

There  was  no  affidavit  separate  from  the  complaint,  nor  is 
it  claimed  that  there  need  to  have  been,  if  th6  complaint, 
properly  verified,  alleged  all  the  facts  necessary  to  be  stated 
by  affidavit  in  order  to  the  issuing  of  the  writ  Dunn  v. 
Crocker^  22  Ind.  324. 
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It  is  objected  here  that  the  complaint,  as  an  affidavit,  is 
defective,  in  not  stating  that  the  property  had  "  not  been 
taken  for  a  tax,  assessment,  or  fine,  pursuant  to  a  statute,  or 
seized  under  an  execution  or  attachment  against  the  prop- 
erty of  the  plaintiff,"  etc.,  and  in  not  stating  the  "estimated  " 
instead  of  the  "appraised"  value  of  the  property;  also,  in 
not  stating  the  county  in  which  the  plaintiffs  believed  the 
property  to  be  detained.  2  G.  &  H.  129,  sec.  129.  Hence 
it  is  urged  that  the  court  erred  in  overruling  the  motion. 

But  how  do  we  know,  in  the  absence  of  a  bill  of  excep- 
tions, that  the  supposed  defects  were  pointed  out  to  the 
court  below,  or  made  the  ground  of  the  motion,  or  upon 
what  ground  the  court  acted  in  overruling  the  motion  ?  For 
aught  that  appears,  the  motion  may  have  been  made  and 
overruled  without  the  attention  of  the  court  being  called  to 
the  supposed  defects  at  all.  Again,  the  motion  may  have 
been  overruled  because,  in  the  opinion  of  the  court,  it  came 
too  late;  for  the  record  shows  that  before  the  motion  was 
made,  the  defendant  had  been  ruled  to  answer.  An  appear- 
ance to  the  action,  without  objection  to  the  writ  or  affidavit 
on  which  it  was  founded,  may  have  been  held  to  be  a  waiver 
of  any  objection.  As  the  ground  of  the  decision  does  not 
appear,  the  ground  of  objection  cannot  appear  without  bill  of 
exceptions.     2  G.  &  H.  209,  sec.  346. 

The  defendant  also  moved  in  arrest  of  judgment.  Defects 
in  the  affidavit  could  not  be  reached  by  such  motion.  De^ 
fects  in  an  affidavit  for  writ  of  replevin  are  undoubtedly 
waived  by  an  appearance  to  the  action  and  taking  steps  in 
reference  to  the  merits,  just  as  defects  in  process  are  waived 
in  any  other  action.  The  complaint  was  abundantly  good, 
as  a  complaint  (see  form  13,  2  G.  &  H.  376),  and  this  was  as 
far  back  as  the  court  could  look  on  a  motion  in  arrest,  the 
defendant  having  pleaded  thereto.    The  defendant  answered : 

1.  General  denial. 

2.  That  the  property  was  seized,  and  is  held  by  him,  as 
sheriff  of  Cass  county,  by  virtue  of  certain  proceedings  in 
attachment  in  the  Cass  Circuit  Court,  wherein  one  John  B* 


MAY  TERM,  1872.  463 


Davis  V,  Warfield  et  al. 


Clary  was  plaintifTand  one  Samuel  H.  Warfield  was  defend- 
ant ;  that  the  proceedings  in  attachment  have  resulted  in  a 
judgment  ordering  the  property  to  be  sold,  and  that  an  order 
for  sale  was  issued  to  the  defendant  The  record  in  the* at- 
tachment suit  is  set  out,  and  it  is  alleged  that  the  property 
was  the  property  of  said  Samuel  H.  Warfield.  It  is  further 
alleged  in  the  answer,  that  "  the  plaintiffs  had  full  and  com- 
plete knowledge  and  notice  of  all  said  attachment  proceed- 
ings before  said  judgment;  that  they  stood  quietly  by  and 
allowed'  said  Clary  to  obtain  judgment  as  aforesaid,  and  ob- 
tain a  lien  on  said  property;  they  were  not  defendants  in 
said  attachment  suit,  and  did  not  proceed  to  or  take  any 
steps  to  try  their  right  to  or  in  said  property,  as  in  cases  of 
property  taken  in  execution;  wherefore,"  etc. 

A  demurrer  was  sustained  to  the  second  paragraph  of  the 
answer  for  the  want  of  sufficient  facts,  etc.,  and  the  defend- 
ant excepted-  The  question  presented  by  this  ruling  is  the 
only  remaining  one  arising  in  the  record. 

It  is  insisted  that  whether  the  paragraph  be  held  good  or 
otherwise,  in  respect  to  its  other  averments,  it  must  be  deemed 
good  as  alleging  that  the  property  belonged  to  Samuel  H. 
Warfield. 

The  fact  thus  pleaded,  however,  was  covered  by,  and  ad- 
missible in  evidence  under,  the  general  denial.  In  replevin, 
as  in  ejectment,  the  plaintiff*  must  rely  upon  his  own  title, 
absolute  or  qualified,  and  not  upon  the  want  of  title  in  his 
adversary.  Under  the  general  denial,  the  defendant  can 
offer  any  evidence  tending  to  show  a  want  of  title  in  the 
plaintiff*;  and  hence  he  may  show  that  such  title  is  in  a 
third  person.  The  fact  pleaded  was  only  an  argumentative 
denial  of  a  fact  which  the  plaintiffs,  under  the  general  denial 
filed,  were  bound  to  prove  in  order  to  make  out  their  case, 
viz.,  title  in  themselves.  As  the  general  denial  was  filed, 
under  which  the  plaintiffs  were  bound  to  establish  title  in 
themselves,  no  harm  resulted  to  the  defendant  from  the 
ruling  in  question,  unless  the  parsigraph  should  have  been 
held  good  on  other  grounds. 
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But  it  is  -claimed  that  the  plaintiffs,  they  having  had 
notice  of  the  proceedings  in  attachment,  were  bound  to  in- 
stitute proceedings  for  the  trial  of  the  right  of  property,  or 
be  barred  of  any  remedy. 

The  position  is  based  upon  the  following  statutory  provision 
found  in  the  code,  in  relation  to  proceedings  in  attachment : 

"  Whenever  any  person,  other  than  the  defendant,  shall 
claim  any  property  attached,  the  right  of  property  may  be 
tried  as  in  cases  of  property  taken  in  execution,  and  die 
claimant,  having  notice  of  the  attachment,  shall  be  bound  to 
prosecute  his  claim  as  in  such. cases,  or  be  barred  of  his 
right."    2  G.  &  H.  143,  sec.  169. 

The  code  confers  jurisdiction  upon  justices  of  the  peace 
in  cases  of  attachment,  where  the  amount  claimed  is  within 
their  jurisdiction.     Id.  150,  sec.  196. 

Eight  days  before  the  passage  of  the  code,  the  legislature 
had  passed  an  "act  authorizing  proceeding^  to  try  the  right 
of  property,  seized  by  virtue  of  any  writ  of  execution,  or  at- 
tachment, and  claimed  by  any  person  other  than  the  execu- 
tion or  attachment-defendant."    2  G.  &  H.  632. 

This  is  the  only  statute  on  the  subject  Supposing  the  case 
to  be  governed  by  this  statute,  it  would  seem  to  be  neces- 
sary that  the  notice  to  a  claimant  should  be  in  writing,  in 
order  that  he  be  barred.  Id.  635,  sees.  17,  18.  In  this 
view,  the  notice  alleged  in  the  paragraph  of  the  answer 
under  consideration  can  hardly  be  sufficient. 

But  we  do  not  put  the  case  on  the  ground  that  the  notice 
is  not  averred  to  have  been  in  writing.  We  are  led  to 
inquire  what  mode  is  provided  for  the  trial  of  the  right  of 
property  taken  in  execution? 

There  is  no  statute  whatever  making  such  provision,  ex- 
cept that,  the  title  to  which  is  above  set  out;  and  that  relates 
exclusively  to  proceedings  before  justices  of  the  peace. 
Matlock  V.  Strange,  8  Ind.  57;  Griffin  v.Malonyy  13  Ind. 
402.  It  makes  no  provision  whatever  for  the  trial  of  the 
right  of  property  where  it  has  been  levied  upon  or  seized  by 
process  of  execution  or  attachment  issued  from  the  circuit 
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or  common  pleas  courts.  There  is  no  provision  made  for 
the  trial  of  the  right  of  property  in  such  case  as  the  present, 
the  process  of  attachment  having  issued  from  the  circuit 
court.  The  plaintifTs  cannot  be  barred  for  a  failure  to  resort 
to  a  remedy  inapplicable  to  their  case. 

We  must  construe  these  statutes  together^  and  hold  sec- 
tion 169,  above  quoted  front  the  code,  as  applicable  to  cases 
only  where  provision  is  made  for  the  triaj  of  the  right  of 
property,  viz.,  where  it  is  taken  on  process  issued  from  jus- 
tices of  the  peace.  It  follows  that  the  plaintifis  could  resort 
to  the  remedy  adopted  in  this  case. 

No  error  was  committed  in  sustaining  the  demurrer. 

The  judgment  below  is  afRrmed,  with  costs. 

/>.  B.  McConnell  and  H.  C.  Thornton^  for  appellant 

D.  C.  yusike^  for  appellees. 


Leas  et  al.  v.  Patterson. 

PaACTiCB. — DUcharg^  of  Jury, — QuaHfication, — ^Where  a  portion  of  tke  plain- 
tifiPs  evidence  has  been  given,  and  it  is  discovered  that  the  jury  has  not  been 
sworn,  it  is  not  error  for  the  conrt  to  discharge  the  jury,  and  to  have  the  same 
jurors  called  to  try  the  case;  and  the  statement  by  such  a  juror  that  he  had 
formed  no  opinion  from  the  porticm  of  the  evidence  heard,  is  sufficient  to 
show  his  qualification  in  that  respect  to  serve. 

Contract. — Performance  in  Full  Impossible,'^Vfhsxt  one  was  employed  for  a 
stipulated  sum  to  serve  as  a  substitute  in  the  army  for  one  year,  and  the  war 
closed  when  three-fourths  of  the  period  had  passed,  and  he  was  discharged 
accordingly,  he  was  held  to  be  entitled  to  the  full  sum  contracted  to  be  paid, 
and  interest  thereon. 

Same. — Payment  to  Officer,-— \sheic  the  money  was  payable  to  the  plaintiff  at 
Indianapolis,  on  his  being  mustered  into  the  service^  his  consent  that  the 
money  should  be  sent  by  a  government  officer  did  not  change  his  rights  or 
release  his  employer  on  payment  to  the  officer. 

APPEAL  from  the  Elkhart  Common  Pleas. 
Vol.  XXXVIII.— 30 
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Downey,  J. — The  appellee  sued  the  appellants.  His  com- 
plaint contained  three  paragraphs.  In  the  first,  he  alleged 
that  on  the  17th  day  of  October,  1864,  one  William  Cramp- 
ton  was  drafted  to  serve  in  the  army  of  the  United  States, 
for  the  term  of  one  year;  that  the  defendants  agreed  with 
the  plaintiff  to  pay  him  seven  hundred  and  fifty  dollars,  if  he 
would  take  the  place  of  Crampton  and  serve  for  said  term 
in  the  army  of  the  United  States ;  that  the  plaintifT  did  take 
the  place  of  said  Crampton,  and,  as  his  substitute,  entered 
the  army  of  the  United  States  and.  served  therein  for  the 
term  of  one  year,  of  which  the  defendants  had  notice;  and 
that  they  have  refused  to  pay  said  sum  of  money,  or  any 
part  of  it. 

In  the  second  paragraph,  he  alleged  that  on  the  17th  day 
of  October,  1864,  the  defendants  represented  to  the  plaintiff 
that  one  William  Crampton  had  been  drafted  from  the  tenth 
congressional  district,  in  the  State  of  Indiana,  to  serve  in 
the  army  of  the  United  States  for  the  term  of  one  year,  and 
undertook  and  promised  to  pay  the  plaintiff  the  sum,  of 
seven  hundred  and  fifty  dollars,  in  consideration  that  he 
would  enter  the  said  army  in  the  place  of  Crampton,  and 
serve  for  one  year ;  that  the  plaintiff  did  enter  the  army  and 
serve  for  one  year,  and  was,  on  the  21st  day  of  July,  1865, 
regularly  discharged  therefrom,  a  copy  of  which  discharge 
is  filed  with  this  paragraph  of  the  complaint  and  made 
part  thereof;  that  the  defendants  had  had  due  notice  of  all 
of  said  facts,  and,  although  often  requested,  had  refused  to 
pay  said  plaintiff  said  sum  of  money. 

In  the  third  paragraph,  it  is  alleged  that  the  defendants 
were  indebted  to  the  plaintiff  in  the  sum  of  seven  hundred 
.and  fifty  dollars,  with  interest  from  the'22d  day  of  Novem- 
ber, 1864,  for  work  and  labor  performed  and  services  ren- 
dered by  the  plaintifi)  at  the  special  instance  and  request  of 
the  defendants,  for  which  the  defendants  undertook  and 
promised  to  pay  the  plaintiff  the  said  sum  of  money ;  that 
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although  the  defendants  had  been  often  requested,  they  have 
not  p^d  said  sum  of  money,  etc. 

The  clerk's  entry  informs  us  that  the  defendants  filed  their 
answer  of  general  denial,  and  that,  by  agreement  of  the 
parties,  all  matters  of  defence  were  allowed  to  be  given  in 
evidence  under  it,  and  that  all  matters  in  reply  might  be 
given  in  evidence  without  further  pleading.  This  answer  is 
not  set  out  in  the  complaint,  but  a  substitute  which  was  filed 
is  set  out 

There  was  a  trial  of  the  cause  by  a  jury ;  a  verdict  for  the 
plaintiff;  a  motion  by  the  defendants  for  a  new  trial,  which 
was  overruled,  and  final  judgment  on  the  verdict. 

The  case  seems  to  have  been  sharply  contested  at  every 
step  of  its  progress. 

The  defendants,  besides  a  denial  of  the  facts  which  the 
plaintiff  was  bound  to  make  out,  insisted,  as  an  affirmative 
defence,  that  they  had  delivered  the  amount  agreed  to  be 
paid  to  an  officer  of  the  recruiting  service,  by  the  consent 
and  direction  of  the  plaintiff.  The  plaintiff  denied  this,  and 
insisted  that  if  such  delivery  had  been  made,  it  wa&  without 
his  consent,  and  that  he  never  received  the  money. 

A  jury  was  impanelled  and  sworn  to  try  the  cause,  and 
after  part  of  the  evidence  on  behalf  of  the  plaintiff  had 
been  introduced,  the  court,  on  the  motion  of  the  plaintiff 
discharged  the  jury.  The  reason  for  this  was,  that  the  jury 
had  been  sworn  to  try  a  cause  \vherein  Gilbert'  J.  Patterson 
ivas  plaintiff  and  Augustus  S.  Leas  was  defendant,  and  not 
the  case  in  which  Patterson  was  plaintiff  and  Leas  and  Scutt 
were  defendants.  The  defendants  objected  to  this  order 
being  made.  When  the  second  jury  was  called,  the  defend- 
ants objected  to  their  being  impanelled,  but  their  objection 
was  overruled.  The  jurors  composing  the  second  jury  be- 
ing the  same  persons  who  composed  the  first  jury,  the 
defendants  challenged  the  array^  for  the  reason  that  the 
jurors,  having  heard  the  evidence  in  part,  were  incompetent 
to  try  the  case ;  but  the  court  overruled  this  objection  also. 
The  defendants  then  asked  one  of  the  jurors  whether  or  not 
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he  had  formed  an  opinion  as  to  the  merits  of  the  case ;  and 
he  answered,  "No."  They  then  asked  him  if  he  had,  from 
the  evidence  which  he  had  heard,  formed  an  opinion  as  to 
any  of  the  facts  set  up  in  the  complaint ;  to  which  he  again 
answered,  "  No."  On  these  answers,  and  on  the  feet  that 
part  of  the  evidence  had  been  heard  by  the  juror,  the  de- 
fendants challenged  the  juror,  but  the  court  overruled  the 
challenge.  The  defendants  having  peremptorily  challenged 
one  of  the  jurors,  and  his  place  having  been  filled,  the  jury 
was  properly  sworn,  and  the  plaintiff  recommenced  his 
evidence. 

These  alleged  errors  were  reserved,  and  are  presented  to 
us  in  various  ways.  An  exception  was  taken  to  the  action 
of  the  court  in  discharging  the  first  jury ;  in  compelling  the 
defendants  to  proceed  to  trial  before  the  second  jury;  in 
refusing  to  sustain  the  challenge  to  the  array  of  the  second 
jury ;  in  overruling  the  challenge  to  the,polls ;  and  in  over- 
ruling a  motion  made  by  these  defendants,  after  the  return 
of  thcf  verdict,  to  dismiss  the  action  on  account  of  the  dis- 
charge of  such  first  jury,  in  which  they  insisted  that  the  dis- 
charge of  the  jury  was  a  virtual  dismissal  of  the  action  by 
the  plaintiff. 

We  are  not  inclined  to  sustain  the  positions  assumed  by 
the  appellants  with  reference  to  this  action  of  the  court 
The  jury  should  have  been  sworn  in  the  first  place  to  try 
the  cause  which  was  about  to  be  submitted  to  them.  And, 
although  the  trial  might  have  been  irregular  only,  in  the 
absence  of  any  objection  on  the  part  of  the  defendants  to  the 
manner  of  swearing  the  jury,  we  think  it  was  not  error  for 
the  court,  when  it  was  ascertained  that  the  jury  had  not 
been  properly  sworn,  to  re-swear  them  and  recommence  the 
trial,  as  was  done.  The  discharge  of  the  first  jury  remitted 
the  case  and  the  parties  back  to  their  former  position  and 
rights,  as  though  no  jury  had  been  impanelled.  The  chal- 
lenge to  the  array  of  the  new  jury  was  properly  overruled, 
and  there  was  no  sufHcient  ground  shown  ifor  the  challenge 
of  the  individual  juror.    Much  less  did  the  discharge  of 
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the  first  jury  furnish  any  reason  for  dismissing  the  action. 
This  point  is  so  decided  by  this  court  in  Ashbaugh  v.  Edge- 
comb^  13  Ind.  466, 

The  evidence  admitted,  both  documentary  and  parol, 
showed  that  the  plaintiff  went  into  the  military  service  as 
the  substitute  for  Crampton,  at  the  request  of  the  defendants, 
in  November,  1864;  that  they  agreed  to  pay  him  seven 
hundred  dollars  for  so  doing;  and  that  he  served  until  tffe 
close  of  the  war  in  July,  1865,  but  did  not  serve  out  the  full 
term  of  one  year,  on  account  of  the  close  of  the  war  before 
that  time  had  expired. 

The  appellants  insist  that  the  court  erred  in  admitting  in 
evidence,  over  their  objection,  the  certificate  of  discharge  of 
the  plaintiff  froni  the  military  service,  and  certain  certificates 
of  the  assistant  iadjutant  general  of  the  army  of  the  United 
States,  relating  to  the  drafting  of  Crampton,  and  that  the 
plaintiff  was  received  and  served  as  his  substitute.  But  if 
we  should  find  that  this  position  was  well  taken,  we  could 
not,  for  that  reason  alone,  reverse  the  judgment,  because 
the  parol  evidence  shows  the  same  facts. 

The  fifth  instruction  given  is  as  follows: 

"  Fifth,  If  the  plaintiff  entered  upon  the  discharge  of  the 
service  agreed  to  be  performed  by  him  for  the  defendants, 
and  by  reason  of  a  legal  impossibility  to  the  performance  of 
the  whole  duty  arising  he  went  no  further,  but  was  ready 
and  willing  to  do  so,  and  the  defendants  knew  it  without  ob- 
jecting, then  the  plaintiff,  in  contemplation  of  law,  has  per- 
formed what  he  undertook  to  do." 

The  sixth  is  as  follows : 

"Sixth.  The  court  takes  judicial  notice  of  the  fact  that 
the  war  was  at  an  end  before  the  first  day  of  August,  1865, 
in  view  of  which  fact,  and  the  further  one,  if  you  find  that 
he  was  mustered  out  of  the  service  at  or  about  that  time, 
you  are  at  liberty  to  find  whether  or  not  the  plaintiff  could, 
by  any  possibility,  proceed  further  in  the  performance  of  the 
duty  arising  under  his  contract  with  the  defendants." 

The  specific  objection  made  to  these  instructions  by  coun* 
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sel  for  the  appellants  is,  that  they  authorize  the  jury  to  re- 
ceive and  allow  evidence  of  an  excuse  for  not  fully  perform- 
ing the  contract,  on  account  of  the  close  of  the  war,  when 
there  is  no  excuse  alleged  in  the  pleadings,  but,  on  the  con- 
trary, it  is  alleged  that  the  plaintiff  served  the  full  year.  It 
is  a  question  of  variance  or  diflference  between  the  allegations 
aijd  the  proof.  This  objection  is  somewhat  technical.  In 
legal  effect,  we  think,  it  is  the  same,  whether  the  plaintiff 
served  the  full  year,  or  so  much  of  it  as  he  was  allowed  to 
serve.  The  parties  must  be  held  to  have  made  their  con- 
tract subject  to  the  contingency,  which  was  then  quite  prob- 
able, that  the  war  might  close  before  the  end  of  the  year. 
The  plaintiff  was,  by  the  terms  of  the  contract,  entitled  to 
his  pay  when  he  should  be  enrolled  and  received  as  the  sub- 
stitute of  Crampton,  and  there  was  no  stipulation  that  he 
should  repay  any  part  of  it,  in  the  event  of  the  close  of  the 
war  before  the  expiration  of  the  year.  There  is  no  ground 
on  which  to  contend  that  the  money  was  not  to  be  paid  un- 
til the  year's  services  had  been  rendered.  But  if,  as  con- 
tended by  counsel  for  the  appellants,  by  failing  to  sue  until 
the  year  had  elapsed,  the  agreements  became  dependent, 
still  we  think  a  serving  until  the  end  of  the  war  was  a  full 
performance  on  the  part  of  the  plaintiff.  It  was  all  that  he 
could  do.     His  occupation  was  gone. 

In  the  view  which  we  have  taken  of  the  case,  the  instruc- 
tions relating  to  the  third  paragraph  of  the  complaint  be- 
come immaterial. 

The  defendant  asked  the  court  to  give  the  following  in- 
struction :  "  First,  that  if  the  money,  by  consent  of  the  plain- 
tiff, was  delivered  by  Leas  to  the  government  officer,  whose 
duty  it  was  to  take  it  to  Indianapolis,  then  the  plaintiff  can- 
not recover  on  the  first  and  second  causes  of  action."  The 
court  refused  to  give  this  instruction,  and  we  think  the  re- 
fusal was  correct.  The  evidence  tended  to  show  that  the 
money  was  to  be  paid  to  the  plaintiff  at  Indianapolis  after  he 
was  received  as  the  substitute  of  Crampton.  It  was  imma- 
terial to  him  by  whom  the  defendants  sent  the  money  to 
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Indianapolis.  His  consenting  to  its  being  sent  by  a  gov- 
ernment officer  could  not  change  his  rights.  The  money 
did  not  become  his  from  being  placed  in  the  hands  of  the 
officer,  and  was  not  at  his  risk. 

A  question  is  made  as  to  the  refusal  of  the  court  to  re- 
duce its  charges  to  the  jury  to  writing,  in  accordance  with  a 
request  to  that  effect  by  the  defendants,  and  to  give  no  oral 
charges.  With  some  hesitation,  we  have  come  to  the  con- 
clusion that  there  is  nothing  in  this  part  of  the  case  for 
which  the  judgment  should  be  reversed. 

The  next  point  made  is,  that  the  damages  were  excessive, 
and  that  a  new  trial  should  have  been  granted  for  that 
cause.  The  jury  seem  to  have  found  for  the  plaintiff  the 
amount  agreed  to  be  paid,  with  interest.  It  is  conceded  by 
counsel  for  the  defendants  that  the  verdict  is  not  too  large 
if  the  jury  ought  to  have  allowed  interest  Interest  may  be 
allowed  on  money  ''  due  and  withheld  by  unreasonable  delay 
of  payment"  2  G.  &  H.  656,  sec.  4.  The  jury  may  have 
rightly  allowed  interest  under  this  statute,  if  they  believed 
that  the  money  was  so  due  and  withheld. 

It  is  urged,  however,  that  as  the  plaintiff  served  only 
three-fourths  of  the  agreed  time,  he  should  only  recover  three- 
fourths  of  the  amount  agreed  to  be  paid.  We  do  not  think 
so.  We  have  already  given  our  opinion  on  this  point,  in 
speaking  of  the  instructions  given  by  the  court  to  the  jury. 

We  think  the  finding  of  the  jury  on  the  issue  of  payment 
was  correct.  The  evidence  seems  to  us  to  have  required 
t)ie  jury  to  find  on  that  issue  as  they  did. 

The  judgment  is  affirmed,  with  costs* 

A.  Ellison,  y.  /.  Best^  and  —  McClellan,  for  appellants. 

%  H.  Baker  and  y.  A.  S.  Mitchell^  for  appellee. 
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Archer  v.  Walker,  Adu'r. 

Contract. — Partnership. — ^A.  and  B.,  bankers  and  partners,  to  enable  the  firm 
to  draw  sight  drafts  on  New  York  for  current  exchange,  borrowed  from  B.  a 
number  of  United  States  bonds,  and  deposited  Ihem  in  New  York  as  collateral 
security  against  overdrafts,  the  firm  stipulating  in  writing  that  said  bonds  were 
"  to  be  returned  or  accounted  for  to  B."  The  bonds  were  stolen  from  the 
bailee  in  New  Yoik« 

Held,  that  the  firm  was  liable  to  B.  for  the  loss. 

APPEAL  from  the  Vandcrburg  Common  Fleas. 

Pettit,  J. — ^This  was  an  action  by  the  appellant  against 
the  appellee,  upon  an  agreed  state  of  facts,  under  the  statute. 

The  substance  of  the  agreed  state  of  facts  is  as  follows: 

In  the  early  part  of  the  year  1867,  Archer  and  Roche  be- 
came partners,  under  the  name  of  Archer  &  Co.,  and  opened 
a  banking  house  in  Evansville,  and  being  short  of  capital,  in 
order  to  enable  the  firm  to  draw  sight  drafts  on  New  York 
for  current  exchange,  an  arrangement  was  made  with  the 
Ocean  Bank,  in  that  city,  to  deposit  with  said  bank  ten 
thousand  dollars  of  5-20  U.  S.  Bonds,  against  which  said 
firm  would  be  permitted  to  overdraw  their  account,  say 
ninety  per  cent  of  the  par  value  of  the  bonds. 

Archer,  being  the  owner  of  the  required  amount  of  bonds, 
without  compensation  or  reward,  agreed  to  let  the  firm  have 
them,  and  thereupon  delivered  the  same  to  his  partner,  who, 
in  the  name  of  the  firm,  executed  the  following  instrument: 

"Received,  Evansville,  February  5th,  1867,  of  Samuel  M. 
Archer,  ten  thousand  dollars  U.  S.  5-20  Bonds,  viz.:  No- 
vember 1st,  1864,  Nos.  15,538,  I5i539>  15,540,  I5i54i,  15,- 
542;  November  ist,  1865,  Nos.  124,223,  124,224,  124,225, 
125,330,  and  125,332,  one  thousand  dollars  each;  to  be 
placed  in  New  York  as  collateral  security  ag^nst  overdrafts, 
and  to  be  returned  or  accounted  for  to  the  said  Samuel  M. 
Archer.  Archer  &  Co." 

And  thereupon  said  Roche  transmitted  said  bonds  to 
the  cashier  of  said  Ocean  Bank,  who  continued  to  hold  the 
same,  for  the  purpose  above  mentioned,  until  June,  1869, 
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when  the  same  were  stolen  from  said  bank  by  burglars,  and 
wholly  lost 

During  the  time  the  bonds  were  held  by  the  Ocean  Bank, 
the  firm  of  Archer  &  Co.  frequently  overdrew  their  account, 
in  pursuance  of  their  agreement,  but  at  the  time  the  bonds 
were  stolen,  said  account  was  not  overdrawn. 

The  market  value  of  the  bonds  when  stolen,  with  interest, 
was  twelve  thousand  dollars,  and  this  action  is  to  establish  a 
claim  for  a  balance  of  some  three  thousand  nine  hundred 
dollars,  due  from  the  estate  of  Roche  to  Archer,  upon  settle- 
ment of  the  partnership  accounts ;  and  it  is  agreed  that  if 
Archer  &  Co.  are  liable  to  Archer  for  the  value  of  the  bonds, 
then  the  balance  claimed  ought  to  be  allowed.  But  if  the 
loss  must  fall  upon  Archer  alone,  then  this  claim  must  be 
disallowed. 

The  court  below  ruled  that  Archer  &  Co.  were  not  liable 
to  Archer,  and  found  for  the  defendant,  to  which  the  plain- 
tiff excepted;  the  court,  overruling  a  motion  for  a  new  trial, 
assigning  for  cause  that  the  finding  of  the  court  is  contrary 
to  law  and  evidence,  rendered  final  judgment  for  the  de- 
fendant; and  thereupon  the  plaintiff  excepted  and  prayed  an 
appeal. 

The  errors  are,  first,  that  the  court  found  for  the  defend- 
ant, instead  of  the  plaintiff;  second,  the  court  overruled  the 
motion  for  a  new  trial,  instead  of  sustaining  it ;  third,  the 
court  rendered  final  judgment  for  the  defendant,  instead  of 
the  plaintiff 

The  only  question  for  the  consideration  of  the  court  is, 
upon  whom  shall  the  loss  of  the  bonds  fall  ? 

This  case  is  in  no  wise  different  from  the  following: 

Archer  &  Co.  are  bankers  in  the  city  of  Evansville,  In- 
diana, and  finding  it  necessary  or  expedient  for  them  to  have 
a  deposit  of  collateral  security  in  the  Ocean  Bank  in  New 
York  city,  to  make  that  bank  secure  for  any  overdrafts  above 
their  cash  deposits,  meet  and  say  to  Mr.  John  Smith,  you 
have  ten  thousand  dollars  in  U.  S.  bonds,  drawing  interest; 
and  if  you  will  let  us  have  them  for  deposit  in  that  bank  for 
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the  purpose  aforesaid ;  we  will  return  them  or  account  to 
you  for  them.  Mr.  Smith  hands  over  the  bonds  to  Archer 
&  Co.,  by  whom  they  are  sent  to  New  York  and  deposited 
to  their  credit,  and  on  which  they  trade  and  draw  drafts  for 
two  years,  at  the  end  of  which  time  the  Ocean  Bank  is 
robbed  of  the  bonds.  No  sophistry,  garbled  law,  or  logic 
can  make  us  believe  that  Archer  &  Co.  are  nothable  to 
Smith  for  the  value  of  the  bonds. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
with  instructions  to  the  court  below  to  render  judgment  for 
the  plaintiff  on  the  agreed  state  of  facts. 
.  A.  Iglehart  and  y.  E.  Iglehart^  for  appellant 

B.  Hynes  and  A.  Dyer,  for  appellee. 


Kennedy  v,  Shaw  et  al. 

Replevin. — Praciicej'^Denialj'^Proof.'-'ln  an  action  to  recover  the  posses* 
sion  of  personal  property  under  .a  claim  of  title,  a  denial  requires  the  plain* 
tiff  to  make  out  title  in  himself,  and  authorizes  the  defendant  to  introdace 
proof  of  title  in  himself  or  a  third  person,  whereupon  the  plaintiff  may  intro- 
duce evidence  to  overthrow  this  and  establish  his  title. 

Practice. — Bill  of  Exceptions, — The  question  as  to  the  regularity  of  the  ap- 
pointment of  an  elisor  by  whom  process  has  been  served  must  be  presented 
by  bill  of  exceptions  stating  the  facts  and  the  ruling  of  the  court. 

Chattel  Mortgage*— i?^f<9n/iir^.*-A  mortgage  of  personal  property  must  be 
recorded  within  ten  days,  to  be  effective  against  third  parties,  and  actual  notice 
is  of  no  avail. 

APPEAL  from  the  Bartholomew  Circuit  Court 
Downey,  J. — ^This  was  an  action  commenced  by  the  ap- 
pellees against  the  appellant  to  recover  the  possession  of  cer- 
tain personal  property,  consisting  of  a  stock  of  dry  goods, 
etc.,  of  which  the  plaintiffs  alleged  they  were  the  owners 
and  lawfully  entitled  to  the  possession,  and  which  they  al* 
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leged  had  been  wrongfully  taken  and  was  unlawfully  detained 
by  the  defendant. 

The  defendant  answered  by  the  general  denial  and  three 
special  paragraphs.  The  plaintiffs  demurred  to  the  second, 
third,  and  fourth  paragraphs  of  the  answer,  but  the  de- 
murrers were  overruled.  The  plaintiffs  then  replied  by  gen- 
eral denial  to  all  the  paragpraphs  of  the  answer,  and  by  spe- 
cial paragraphs  to  the  third  and  fourth  paragraphs  of  the 
answer.  The  defendant  demurred  separately  to  the  third  and 
fifth  paragraphs  of  the  reply,  for  the  reason  that  they  did  not, 
as  he  alleged,  state  facts  sufficient  to  constitute  a  reply. 
These  demurrers  were  also  overruled  by  the  court,  and  the 
question  was  reserved  by  exception.  The  cause  was  tried 
by  the  court,  and  there  was  a  finding  for  the  plaintiffs.  A 
motion  was  made  by  the  defendant  for  a  new  trial,  for  the  fol- 
lowing reasons :  first,  that  the  finding  of  the  court  was  con- 
trary to  law;  second,  that  the  finding  of  the  court  was  con- 
trary to  the  evidence;  and  third,  that  the  finding  of  the  court 
was  not  sustained  by  sufficient  evidence.  *  This  motion  was 
overruled  by  the  court,  and  final  judgment  was  rendered  for 
the  plaintiff  upon  the  finding. 

The  following  errors  are  assigned  in  this  court:  first,  the 
court  erred  in  overruling  the  appellant's  motion  to  set  aside 
the  appointment  of  John  N.  Kerr  as  elisor;  second,  in  over- 
ruling the  appellant's  demurrer  to  the  third  paragraph  of  the 
reply;  third,  in  overruling  the  appellant's  demurrer  to  the 
fiflH  paragraph  of  the  reply ;  fourth,  in  finding  for  the  plaintiffs 
as  above;  fifth,  in  overruling  the  appellant's  motion  for  a 
new  trial ;  sixth,  in  rendering  judgment  for  the  appellees. 

The  question  which  counsel  for  appellant  seek  to  have 
decided,  with  reference  to  the  regularity  of  the  appointment 
of  the  elisor  by  whom  the  process  was  served,  is  not  prop- 
erly in  the  record.  There  is  no  bill  of  exceptions  present- 
ing the  facts  with  reference  to  the  appointment,  nor  the  ac- 
tion of  the  court  upon  the  motion.  Hence  we  cannot  de- 
cide it. 

We  could  not  reverse  the  judgment  on  account  of  any 
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error  with  reference  to  the  special  paragraphs  of  the  answer, 
or  the  replies  thereto,  for  the  reasons  that  the  same  evi- 
dence, so  &r  as  material  and  proper  to  be  considered, 
was  admissible  under  the  issue  formed  by  the  general  de- 
nial of  the  complaint  Where  the  general  denial  is  pleaded 
to  a  complaint,  in  an  action  to  recover  the  possession  oT 
personal  property,  the  plaintiff  must  show  his  right  to  the 
possession  of  the  property,  as  against  everybody  else.  He 
must  recover  upon  the  strength  and  validity  of  his  own  title 
and  right  to  possession  of  the  property,  and  if  the  defendant 
can  show  the  property  and  right  to  the  possession  of  the 
property  to  be  in  himself,  o.r  in  a  third  person,  he  may  do  so 
under  the  general  denial,  and  thus  defeat  the  action ;  and  when 
the  defendant  thus  relies  on  the  defence  of  property  in  the 
defendant,  or  in  a  third  person,  under  the  general  denial,  the 
plaintiff  may  meet  such  defence  with  any  evidence  which 
tends  to  overthrow  it,  and  show  that  it  is  unfounded. 

The  only  other  question  is  as  to  the  correctness  of- 
the  ruling  of  the  court  in  refusing  to  grant  a  new  trial  on 
the  motion  of  the  defendant;  for  the  sixth  assignment  of 
error  presents  to  us  no  question  for  our  decision. 

On  the  third  day  of  September,  1866,  Fhilbrook  and  his 
wife  executed  to  McEwen  and  Jones  a  mortgage  on  certain 
real  estate,  and  on  the  goods  in  question,  to  secure  the  pay- 
ment of  a  certain  note  on  which  McEwen  and  Jones  were 
indorsers  for  the  accommodation  of  Fhilbrook  to  the  National 
Branch  Bank  of  Madison.  This  mortgage  was  not  recorded 
within  ten  days  after  its  execution,  as  required  by  statute, 
in  order  to  make  it  valid  as  to  persons  other  than  the  parties 
thereto,  so  far  as  concerned  the  goods,  and  under  it  the  de- 
fendant could  make  no  valid  claim  to  the  property  as  against 
the  plaintiffs,  i  G.  &  H.  352,  sec.  10;  Lockwood  v.  Slevin^ 
26  Ind.  124.  Actual  notice  to  third  persons  claiming  the 
goods  can  make  no  difference. 

On  the  23d  day  of  February,  1867,  Fhilbrook  mortgaged 
the  goods  to  one  Hamilton,  in  trust  for  Mrs.  Fhilbrook,  to 
indemnify  her  against  loss  or  damage,  on  account  of  having 
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executed  the  mortgage  to  McEwen  and  Jones^  above  men- 
tioned, which,  it  seems,  was  on  her  separate  real  estate ;  and 
also,  to  secure  the  repa}anent  to  her  of  the  sum  of  sixteen 
hundred  dollars,  which  she  had  loaned  to  him  of  her  sepa- 
rate property.  Philbrook  owed  the  plaintifTs  four  thousand 
and  six  or  seven  hundred  dollars ;  to  the  National  Branch 
Bank  of  Madison,  by  note  endorsed  by  McEwen  and  Jones, 
as  above  stated,  four  thousand  dollars ;  to  one  Fuller,  twelve 
hundred  dollars;  and  perhaps  other  debts,  amounting  in  all 
to  eleven  or  twelve  thousand  dollars. 

About  the  20th  of  April,  1867,  the  plaintiffs,  finding 
that  Philbrook  was  much  embarrassed,  in  order  to  secure 
their  claim  against  him,  purchased  the  stock  of  goods,  at  the 
price  of  eleven  thousand  dollars,  subject  to  invoice.  After- 
ward, eight  thousand  dollars  was  fixed  upon  as  the  price. 
Out  of  the  purchase-money  which  they  agreed  to  pay, 
plaintiffs  paid  Mrs.  Philbrook  three  thousand  six  hundred 
and  thirty-four  dollars  and  twenty-seven  cents,  and  to  Mr. 
Hamilton  five  hundred  and  sixty-seven  dollars  and  twenty- 
six  cents.  The  invoice  had  not  been  completed  when  the 
defendant,  as  sheriff*  of  Bartholomew  county,  by  virtue  of 
orders  of  attachment  issued  in  connection  with  actions  com- 
menced by  McEwen  and  Jones,  and  by  the  National  Branch 
Bank  of  Madison,  against  Philbrook,  attached  the  stock  of 
goods,  etc.  The  suit  of  McEwen  and  Jones  was  for  money 
loaned  in  the  amount  of  one  hundred  and  fourteen  dollars 
and  two  cents.  The  order  of  attachment  in  favor  of  the 
National  Branch  Bank  of  Madison  was  in  the  sum  of  four 
thousand  dollars. 

There  were  no  other  papers  in  that  case  introduced  in 
evidence,  and  we  do  not,  thetefore,  know  what  the  founda- 
tion of  that  action  was.  The  sums  paid  to  Mrs.  Philbrook 
and  to  Hamilton  were  paid  after  the  attachments  were  levied, 
but  in  discharge  of  checks  given  at  a  prior  date.  The  in- 
voice not  having  been  completed  at  the  time  of  the  levy  of 
the  attachment,  it  was  thereafter  agreed  that  the  stock  of 
goods  should  be  valued  at  eight  thousand  dollars.    It  is  to 
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be  understood  from  the  evidence,  we  think,  that  the  amount 
paid  to  Mrs.  Philbrook  was  in  full  satisfaction  of  her  claim 
under  the  mortgage  from  her  husband  to  her  trustee,  on  the 
goods. 

On  the  4th  day  of  March,  1867,  the  plaintiffs  instituted 
this  action  against  the  defendant,  the  sherifl)  and  the  goods 
were,  by  virtue  of  an  order  duly  issued,  delivered  by  the 
elisor  to  the  plaintiffs. 

It  is  contended  by  the  appellant,  that  McEwen,  Jones,  and 
Mrs.  Philbrook  were  co-sureties  to  the  National  Branch 
Bank  of  Madison  for  the  payment  of  the  debt  due  from 
Philbrook  to  the  bank,  McEwen  and  Jones,  on  account  of 
their  indorsement  of  the  note,  and  Mrs.  Philbrook  because 
of  her  mortgage  to  McEwen  and  Jones,  to  indemnify  them 
against  the  payment  of  the  debt.  This  position  being  taken  * 
for  granted,  it  is  then  insisted  that  McEwen  and  Jones  had 
the  right  to  resort  to  the  mortgage  given  by  Philbrook  to 
his  wife,  for  their  indemnity,  or  reimbursement,  and  that  she 
could  not,  and  much  less  the  trustee,  discharge  the  mort- 
gage, so  as  to  prevent  McEwen  and  Jones  from  claiming 
under  it 

As  a  consequence  of  these  positions,  it  is  claimed  that 
McEwen  and  Jones  had  some  kind  of  interest  in  the  prop- 
erty and  right  to  its  possession,  and  that  they  could  success- 
fully contend  with  the  plaintiffs  for  its  possession.  We  are 
quite  clear  that  they  had  no  such  right  .The  mortgage 
which  they  had  taken  on  the  stock  of  goods  had  not,  as  we 
have  seen,  been  recorded  in  time,  and  upon  it  they  could 
not  claim  a  better  right  than  the  plaintiffs.  Their  own  claim 
against  Philbrook  was  simply  for  money  loaned,  and  it  gave 
them  no  lien  upon  the  property,  or  any  right  to  its  posses- 
sion. The  bank  debt  against  Philbrook,  it  is  admitted  by 
counsel  for  the  appellant,  was  not  yet  due  when  the  suit  was 
commenced  by  the  bank  and  the  order  of  attachment  taken 
out,  so  that  neither  the  bank  nor  McEwen  and  Jones  had 
any  claim  to  the  possession  of  the  property  by  virtue  of  the 
debt  to  the  bank. 
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But  it  was  contended  on  the  trial,  that  the  sale  of  the 
stock  of  goods  by  Philbrook  to  the  plaintiffs  was  fraudulent 
and  void  as  to  the  other  creditors  of  Philbrook.  Although 
the  bank  debt  was  not  due,  and  the  bank  not,  therefore,  in  a 
position  to  enable  it  to  raise  this  question  by  virtue  of  its  at- 
tachment, yet  McEwen  and  Jones  were  in  a  position  to  attack 
the  bona  fides  of  the  sale ;  and,  accordingly,  that  seems  to 
have  been  one  of  the  grounds  on  which  the  plaintiffs'  claim 
to  the  possession  of  the  property  was  resisted.  The  sheriff 
having  seized  the  property  at  the  suit  of  McEwen  and  Jones, 
and  the  plaintiffs  having  replevied  the  property  out  of  his 
hands,  claiming  it  by  virtue  of  their  purchase,  McEwen  and 
Jones,  in  the  name  of  the  sheriff^  who  held  the  property  for 
them,  could  have  defeated  the  plaintifis'  claim  by  showing 
that  the  sale  was  fraudulent,  and  therefore  void  as  to  the 
creditors  of  Philbrook.  This  they  attempted  to  do,  and 
upon  the  evidence  the  question  was  decided  against  them, 
by  the  court,  acting  as  a  jury,  and  a  new  trial  was  refused. 
The  case  is  before  us  on  the  evidence,  and  we  think  it  is  not 
a  case  where  we  can,  according  to  the  rule  which  governs 
us  in  such  cases^  disturb  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

R.  HUlBXid  G.  W.  Richardson  J  for  appellant 

W.  Herodf  W.  W.  Herod^  and  S.  Stansifer^  for  appellees. 
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Married  Woman. — Mechanics  Lien, — A  wife  may  have  full  knowledge  thai 
her  husband  is  about  building  a  house  upon  her  ground,  and  she  may  consent 
thereto  and  approve  thereof,  but  this  gives  the  builder  no  right  to  acquire  a 
lien  upon  the  property.  To  render  her  property  liable,  she  must  have  done 
what  would  have  made  her  personally  liable  as  a  feme  sole, 

APPEAL  from  the  Shelby  Common  Pleas. 
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WoRDEN,  J. — Complaint  by  the  appellees^  as  follows : 
''Joseph  R.  Stewart,  Thomas  McLean,  EUsha  B.  Win- 
gate,  and  John  M.  Hester,  plaintifis  herein,  doing  business  at 
the  city  of  Shelbyville,  in  the  county  of  Shelby,  and  State 
of  Indiana,  under  the  firm  name  and  style  of  Stewart  &  Co., 
complain  of  James  L.  Capp  and  Mary  A.  Capp,  his  wife, 
Sarah  T.  Capp,  and  Alice  J.  Capp,  defendants,  the  last  two 
named  defendants  being  infant  children  of  the  defendants 
James  and  Mary,  and  say  that  heretofore,  to  wit,  on  or  about 

the day  of the  defendants  herein  (plaintiffs)  then 

and  there  being  carpenters,  mechanics,  and  builders,  and  also 
engaged  in  furnishing  lumber  and  materials  for  building  pur- 
poses, the  defendant,  Jamei^  L.  Capp,  then  and  there,  at 
said  city  of  Shelbyville,  with  the  full  knowledge  and  consent 
of  his  coKlefendants,  employed,  contracted,  and  agreed  with 
the  plaintiffs  that  the  said  plaintifis  should  do  and  perform 
the  work  and  labor  as  such  mechanics  and  builders,  and 
furnish  the  materials  therefor,  for  the  erection  and  building 
of  a  certain  dwelling-house  situate  on  lot  number  (17)  sev- 
enteen, in  Fletcher  and  McCarty's  addition  to  the  city  of 
Shelbyville,  in  the  county  and  State  aforesaid,  of  which  lot  the 
defendants  Mary  A.  Capp,  Sarah  T.  Capp,  and  Alice  J.  Capp 
are  the  equal  owners  in  fee;  and  the  erection  of  which  house 
the  plaintiffs  aver  was  necessary  and  proper  for  a  full  and  com- 
plete enjoyment  by  Mary  A.  Capp,  Sarah  T,  Capp,  and  Alice  J. 
Capp ;  and  in  consideration  therefor  the  defendant  James  IL 
Capp  promised  the  plaintiffs  that  he  would  pay  them,  upon 
the  completion  of  said  building,  the  sum  of  one  hundred 
and  eighty-five  dollars ;  and  that  in  pursuance  of  the  terms 
of  said  contract,  said  plaintiffs,  with  the  full  knowledge,  con- 
sent, and  approbation  of  the  defendants  Mary  A.  Capp, 
Sarah  T.  Capp,  and  Alice  J.  Capp,  performed  said  labor  and 
furnished  said  materials ;  and  within  sixty  days  next  thereafter, 
to  wit,  on  the  isth  day  of  February,  1869,  they  filed  in  the 
office  of  the  recorder  of  said  county  notice  of  their  inten- 
tion to  hold  a  mechanics'  lien  on  said  lot  number  (17)  sev- 
enteen, and  the  building  thereon  situate,  for  the  payment  of 
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the  sum  of  one  hundred  and  thirty-seven  dollars  and  seventy 
cents,  the  same  being  the  balance  then  due  and  owing  from 
said  defendant3  to  said  plaintiffs  for  said  work  and  labor  and 
materials  furnished,  and  which  notice  was  on  said  15  th  day 
of  February,   1869,  duly  recorded  in  the  mechanics'  lien 

record.  No. ^  p. ,  a  copy  of  which  notice  is  herewith 

filed,  and  made  a  part  of  this  complaint;  and  the  plaintiffs 
further  say  that  said  sum  of  one  hundred  and  thirty-seven 
dollars  and  seventy  cents,  and  the  further  sum  of  twenty- 
five  dollars  as  interest  thereon,  still  remains  due  and  wholly 
unpaid,  as  well  as  the  interest  thereon.  Wherefore,  the 
plaintiffs  demand  judgmefit,"  etc. 

There  was  a  bill  of  the  particulars  of  the  work  done  and 
materials  furnished  accompanying  the  complaint,  made  out 
against  James  L.  Capp ;  and  the  notice  of  the  lien  was  ad- 
dressed "to  James  L.  Capp  and  all  others  concerned." 

There  does  not  appear  to  have  been  any  service  of  process 
upon  Sarah  T.  Capp,  nor  did  she  appear  to  the  action.  A 
guardian  ad  litem  was  appointed  for  Alice  J.  Capp,  who  filed 
a  demurrer  to  the  complaint  on  her  behalf,  which  was  sus- 
tained. James  L.  Capp  appeared  and  took  steps  in  the 
cause,  but  finally  withdrew  his  appearance.  Mary  A.  Capp 
appeared,  and  it  is  said  she  filed  a  demurrer  to  the  com- 
plaint ;  but  we  do  not  find  it  in  the  record.  She  raised  the 
question  as  to  the  sufficiency  of  the  complaint,  however,  as 
against  herself,  by  a  motion  in  arrest  of  judgment.  She 
having  pleaded  to  the  action,  the  cause  was  submitted  to  a 
jury  for  trial,  who  found  the  following  verdict,  viz.:  "We, 
the  jury,  as  to  defendant,  James  L.  Capp,  find  for  the  plain- 
tiffs, and  assess  their  damages  at  one  hundred  and  forty-five 
dollars  and  ninety-five  cents.  As  to  defendant,  Mary  A. 
Capp,  we  find  there  is  due  the  plaintiffs  the  sum  of  one 
hundred  and  forty-five  dollars  and  ninety-five  cents,  and  that 
the  same  is  a  lien  on  the  interest  of  said  Mary  A.  Capp  in 
lot  No.  17,"  etc.,  describing  it  as  in  the  complaint. 

Mary  A.  Capp  filed  a  written  motion  in  arrest  of  judg- 
ment against  her,  assigning  as  a  reason,  that  "the  complaint 
Vol.  XXXVin.— 31 
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herein  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action  against  her,  or  that  would  warrant  a  decree  of  sale  of 
her  property."  This  motion  was  overruled,  and  she  ex- 
cepted. Personal  judgment  was  rendered  against  the  de- 
fendant James  L.  Capp,  for  the  amount  of  the  verdict, 
which  was  declared  to  be  a  lien  on  the  lot  in  question,  and 
the  lot  ordered  to  be  sold  to  make  the  debt  and  costs. 

We  are  of  opinion  that  the  motion  of  the  appellant,  Mary 
A.  Capp,  in  arrest  of  judgment,  was  well  taken,  and  that  the 
tcourt  below  erred  in  overruling  it.  It  appears,  by  the  com- 
plaint, that  Mary  A.  was  the  wife  of  James  L.  Capp,  and 
that  the  lot  on  which  the  house  was  built  belonged  in  fee  to 
the  wife  and  the  two  girls.  A  married  woman,  who  owns 
property,  may,  doubtless,  in  proper  cases,  make  contracts 
for  the  improvement  of  her  property  by  building  houses 
thereon,  which  contracts  will  bind  the  property,  and  enable 
mechanics  and  material  men  to  acquire  a  lien  thereon  for 
work  done  and  materials  furnished.  But  in  order  that  her 
property  may  be  thus  bound,  or  a  Hen  thus  acquired,  she 
must,  by  herself,  or  by  her  agent,  if  in  such  case  she  can 
appoint  an  agent,  make  some  contract  for  the  doing  of  the 
work,  or  the  furnishing  of  the  materials.  The  complaint 
contains  no  averment  of  any  contract  on  behalf  of  the  wife. 
On  the  contrary,  it  industriously  avoids  any  such  allegation. 
The  nearest  approach  to  an  averment  of  such  contract  with 
the  wife  are  the  allegations  that  the  contract  was  made  with 
the  husband,  and  the  work  done  and  materials  furnished 
with  the  full  knowledge,  consent,  and  approbation  of  the 
wife  and  the  other  defendants.  A  wife  may  have  full  knowl- 
edge that  her  husband  is  about  building  a  house,  or  houses, 
upon  her  ground,  and  she  may  consent  thereto  and  approve 
thereof,  but  that  does  not  bind  her  property,  or  give  the 
builder  a  right  to  acquire  a  lien  upon  it.  A  husband  has  no 
power,  by  virtue  of  the  marital  relation,  thus  to  encumber  his 
wife's  property.  A  fair  test  whether  a  wife  has  done  such 
acts  as  will  bind  her  property,  or  enable  a  mechanic  or  ma- 
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terial  man  to  acquire  a  lien  thereon,  would,  perhaps,  be  to 
enquire  whether  the  acts  done  by  her  would  bind  her  per- 
sonally if  she  were  free  from  coverture.  Tested  by  this 
rule,  there  is  no  case  made  by  the  complaint  against  the  wife 
in  this  case.  Were  she  a  feme  sole^  no  cause  of  action  is 
stated  against  her;  and  being  a  feme  covert ^  no  right  is 
shown  to  a  lien  upon  her  prpperty. 

The  judgment  below  as  against  Mary  A.  Capp,  entitling 
the  plaintifis  to  a  lien  on  the  property  in  question,  is  re- 
versed, with  costs. 

K.  M.  Hard  and  A.  Blcdr^  for  appellant 

y.  B.  McFadden^  B.  F.  Davis,  and  B.  F.  Lave,  for  ap- 
pellees. 
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Township  TRxreTEE. — Pudlic  Funds.— -Where  a  township  trustee  deposits  the 
public  funds  in  a  bank  in  his  individual  name,  and  overdraws  his  account, 
and  uses  the  money  so  obtained  to  replace  public  funds- wiiich  he  has:cnisap- 
plied,  the  bank  has  no  claim  against  the  township. 

Same. — LiabilUy  of  Sureties. — Where  a  new  township  trustee  is  elected  and 
qualified,  the  former  trustee  is  no  longer  an  officer  de  jure  or  de  facto^  and 
the  sureties  on  his  official  bond  are  not  liable  for  his  act  in  giving  an  obliga- 
tion to  a  bank  as  trustee,  to  repay  the  amount  of  his  account  overdrawn  in 
his  individual  name. 

APPEAL  from  the  Jefferson  Common  Pleas. 

BusKiRK,  C.  J. — ^The  assignment  of  errors  presents  for  our 
consideration  and  decision  a  large  number  of  questions,  .but 
there  is  one  leading  and  important  question,  the  decision  of 
which  will  be  decisive  of  the  cause.  We  shall  not  consider, 
in  their  order,  the  various  questions  that  have  been  argued 
with  so  much  ability  by  the  counsel  engaged  in  the  cause, 
but  we  shall  only  state  so  much  of  the  pleadings  and  the 
facts  as  shall  be  necessary  to  present,  in  an  intelligent  man- 
ner, the  controlling  and  decisive  question  in  the  cause. 
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William  C.  Steinback  was  duly  elected,  at  the  April  elec- 
tion of  1867,  trustee  of  Madison  township,  Jefferson  county, 
Indiana,  for  the  term  of  one  year.  On  the  i  ith  day  of  April, 
1 867,  he  took  the  oath  of  office  prescribed  by  the  constitu- 
tion and  laws  of  this  State,  and  on  that  day  he  executed  his 
official  bond,  conditioned  according  to  law,  with  his  co-appel- 
lants as  sureties  thereon,  and  entered  upon  the  dischai^e  of 
his  duties  as  such  trustee.  Steinback  had  a  setdement  with 
the  board  of  county  commissioners,  as  required  by  law,  in 
March,  1868.  By  that  settlement  he  shows  a  balance  in  his 
hands  of  over  two  thousand  seven  hundred  and  thirty-one 
dollars.  But  it  was  shown  that  prior  to  the  expirati(»i  of 
his  term  of  office,  he  had  paid  to  persons  entitled  by  law  to 
receive  it  all  of  the  above  sum  except  the  sum  of  three  hun- 
dred and  seventy-six  dollars.  Of  this  sum  his  sureties  paid 
three  hundred  and  sixty-five  dollars  after  he  had  gone  out 
of  office,  but  before  the  commencement  of  this  action,  leav- 
ing eleven  dollars  unpaid.  The  sureties  intended  to  pay 
and  supposed  they  had  paid  the  entire  amount,  but  by  sonie 
mistake  in.calculation  the  eleven  dollars  was  unpaid.  Dur- 
ing the  time  that  Steinback  acted  as  such  trustee,  he  kept  a 
bank  account  at  the  National  Branch  Bank  of  Idadison, 
Indiana.  This  account  was  kept  in  the  name  of  W.  C. 
Steinback;  in  that  name  he  checked  upon  the  bank.  He 
checked  out  of  the  bank  six  hundred  and  thirty  dollars  and 
seventy-nine  cents  more  than  he  had  deposited.  On  the  9th 
day  of  April,  1868,  the  said  trustee  executed  the  following 
instrument: 

"No.  8.  1^30.79. 

Trustee's  Office,  Madison  Township,         \ 
Jefferson  County,  Ind.,  April  9th,  1868.  j 

"  This  certifies  that  there  is  due  to  the  National  Branch 

Bank  of  Madison,  from  this  township,  six  hundred  and 

thirty  dollars  and  s^enty-nine  cents,  for  money  advanced  to 

road  and  special  school  funds  of  Madison  township.    Pay- 

able  ninety  days  after  date.  W.  C.  Steinback, 

"  Trustee  of  Madison  Township.'* 
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Israel  Fowler  was  elected  trustee  for  said  Madison  town- 
ship, as  the  successor  of  the  said  Steinback,  at  the  April 
election  of  1868.  Fowler  gave  bond  and  was  sworn  into 
office,  on  the  7th  day  of  April,  1868.  The  bond  was  ap- 
proved by  the  county  auditor  on  the  8th  day  of  April,  1 868. 
Fowler  did  not  receive  the  books  of  his  office  until  the  14th 
day  of  April,  1868.  Steinback  retained  the  books,  but  it 
does  not  appear  that  he  transacted  any  business  as  trustee  af- 
ter the  9th  of  April.  Steinback  testified  that  he  deposited 
in  the  said  bank  his  own  private  funds,  as  well  as  those  be- 
longing to  the  township;  that  all  the  deposits  were  made  in 
his  own  name,  and  that  the  most  of  the  money  which  he 
checked  out  was  applied  to  the  payment  of  township  liabili- 
ties, and  the  residue  to  his  own  uses ;  and  that  when  he 
found  that  he  was  indebted  to  the  bank,  by  reason  of  his 
overchecking  his  deposit  account,  he  gave  the  note  above 
set  out  as  trustee.  The  books  of  the  bank,  as  well  as  the 
official  record  of  Steinback,  showed  that  the  deposit  account 
with  the  bank  was  kept  in  the  individual  name  of  Steinback, 
and  that  all  his  checks  on  the  bank  were  drawn  by  him  in 
his  own  name,  and  not  as  trustee.  The  officers  of  the  bank 
were  permitted  by  the  court  to  testify,  over  the  objection 
and  exception  of  the  appellants,  that  the  bank  did  not  pay 
the  checks  on  the  individual  credit  of  Steinback,  but  paid 
them  on  the  faith  and  credit  of  the  township. 

Fowler,  as  township  trustee,  paid  to  the  bank  the  amount 
of  the  note  which  had  been  given  by  Steinback,  on  the  9th 
of  April,  and  this  action  was  brought  by  him  to  recover  the 
amount  from  Steinback  and  his  sureties  on  his  official  bond. 
It  is  very  clearly  shown  that  Steinback,  during  his  term  of 
office,  applied  over  nine  hundred  dollars  of  money  belonging 
to  the  township  to  his  private  uses ;  that  during  his  term  of 
office  he  paid  on  township  liabilities  all  of  said  money  which 
he  had  misapplied  except  three  hundred  and  seventy-six 
dollars;  and  that  his  sureties,  after  he  had  gone  out  of  office, 
paid  three  hundred  and  sixty-five  dollars,  leaving  due  eleven 
dollars. 
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It  thus  appears  that,  having  misapplied  the  public  funds, 
Steinback  repaid  the  amount  to  the  township  by  his  checks 
on  the  bank.  We  are  required  upon  these  facts  to  decide 
whether  his  sureties  are  liable  upon  his  official  bond.  The 
question  assumes  a  double  aspect.  We  will  consider  it, 
first,  without  reference  to  the  obligation  given  by  Steinback, 
on  the  9th  day  of  April,  and,  secondly,  with  reference  to 
such  obligation. 

We  are  very  clearly  of  the  opinion  that  the  sureties  of 
Steinback  cannot  be  held  liable  for  the  misapplication  of 
public  funds  which  were  subsequently,  but  before  the  com- 
mencement of  this  action,  repaid  by  him.  It  surely  can 
make  no  difference  how  he  acquired  the  money  with  which 
he  repaid  the  money  that  he  had  converted  to  his  own  use. 
If  he  had  acquired  the  money  dishonestly,  and  the  township 
had  received  and  retained  the  money,  there  could  be  no  lia- 
bility on  his  official  bond.  It  would  amount  to  a  satisfaction 
and  discharge  of  his  liability.  It  was  held  by  this  court,  in 
Cook  V.  T/ie  State ^  1 3  Ind.  1 54,  that  where  a  treasurer  was  his 
own  successor,  and  was  a  defaulter  at  the  end  of  his  first 
term,  and,  afler  he  had  qualified  under  his  second  term,  he 
used  funds  which  came  into  his  hands  during  his  second  term 
to  pay  the  balance  against  him  at  the  end  of  the  fir$t,  the 
sureties  under  the  first  bond  were  discharged,  and  those  un- 
der the  second  were  liable. 

He  discharged  the  liabilities  of  the  township  by  checks  on 
tlie  National  Branch  Bank  of  Madison.  The  checks  were 
paid  by  the  bank,  and  it  can  make  no  difference  whether  the 
bank  paid  the  checks  upon  the  personal  liability  of  Stein- 
back, or  on  the  credit  of  the  township,  or  through  ignorance 
of  the  fact  that  he  had  overdrawn  his  deposit  account.  Un- 
der the  facts  of  the  case,  the  bank  had  no  right  to  rely  upon 
the  liability  of  the  township.  The  bank  account  was  with 
Steinback  individually,  and  not  as  trustee ;  and  if  tiie  bank 
permitted  him  to  overdraw  his  account,  it  must  look  to  him,. 
and  not  the  township.  There  was  no  liability  on  the  part  of 
the  township.    The  bank  is  entitled  to  no  equitable  consider* 
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ation.  It  is  now  claimed  that  the  money  deposited  by  Stein- 
back belonged  to  the  township,  and  that  the  credit  was 
given  to  the  township,  and  not  to  Steinback.  The  bank  had 
no  right  to  permit  a  public  officer  to  deposit  public  funds  in 
his  own  name,  and  to  pay  checks  drawn  in  favor  of  persons 
who  had  claims  against  the  township,  when  the  checks  were 
not  signed  by  an  officer,  but  by  a  private  individual. 

We  are  next  to  inquire  whether  the  obligation  executed  by 
Steinback,  as  trustee,  on  the  9th  day  of  April,  1868,  created 
a  valid  and  legal  liability  against  the  township.  The  solu- 
tion of  this  question  will  depend  upon  the  answer  to  be 
given  to  two  other  questions;  first,  was  Steinback  at  such 
time  trustee  of  Madison  township?  If  he  was  trustee,  had 
he  the  right  to  execute  the  note,  and  thereby  create  a  legal 
liability  against  the  township? 

It  is  provided  by  the  5  th  section  of  the  act  (approved 
February  i8th,  1859,)  ^^  reference  to  civil  townships,  that  the 
trustee  ''  shall  hold  his  office  for  one  year,  and  until  his  suc- 
cessor is  elected  and  qualified."     i  G.  &  H.  637. 

Section  3  of  article  15  of  the  constitution  reads  as  follows:  * 
"Whenever  it  is  provided  in  this  constitution,  or  in  any  law 
which  may  be  hereafter  passed,  that  any  officer,  other  than  a 
member  of  the  general  assembly,  shall  hold  his  office  for  any 
given  term,  the  same  shall  be  construed  to  mean,  that  such 
officer  shall  hold  his  office  for  such  term,  and  until  his  suc- 
cessor shall  have  been  elected  and  qualified."     i  G.  &  H.  54. 

It  is  further  provided  in  the  5th  section  of  the  above  re- 
cited act,  in  reference  to  a  township  trustee,  that,  "before 
entering  upon  the  duties  of  his  office  he  shall  take  an  oath 
or  affirmation  before  some  person  authorized  to  administer 
the  same,  for  the  faithful  performance  of  those  duties,  and 
execute  a  bond  conditioned  as  in  ordinary  official  bonds, 
with  at  least  two  fi-eehold  sureties,  in  a  penalty  of  not  less 
than  double  the  amount  of  money  which  may  come  into  his 
hands  at  any  time  during  his  term  by  virtue  of  his  office,  to 
the  acceptance  of  the  county  auditor." 

The  sureties  of  Steinback  were  only  liable  for  his  acts 
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during  his  term  of  office;  and  when  his ''term  of  office" 
expired,  their  liability  ceased  His  term  of  office  continued 
for  one  year,  and  until  his  successor  was  elected  and  quali- 
fied. It  is  conceded  that  Fowler  was  elected  the  successor 
of  Steinback  at  the  regular  April  election  of  1868;  that  on 
the  7th  day  of  April  he  took  the  oath  of  office,  and  exe- 
cuted a  bond  which  was  approved  and  accepted  by  the 
county  auditor  on  the  8th  day  of  April.  The  term  of  of^ 
(ice  of  Steinback  expired  the  moment  his  successor  was 
elected  and  qualified ;  and  it  makes  no  difference  whether 
his  successor  actually  took  the  possession  of  his  office  at  the 
time  he  qualified  or  not.  His  term  commenced  as  soon  as 
he  qualified,  and  the  liability  of  his  sureties  commenced  at 
the  time  when  he  qualified.  The  liability  of  the  sureties  of 
Steinback  ceased  at  the  moment  of  time  when  the  liability 
of  the  sureties  of  Fowler  commenced.  What  was  meant  by 
the  phrase  ''elected  and  qualified,"  as  used  in  the  above 
quoted  section  of  the  constitution?  The  term  elected  is  too 
well  understood  in  our  country  to  require  any  definition. 
*  The  term  qualified  was  not  used  in  its  ordinary  or  popular 
signification,  as  possessed  of  endowments  or  accomplish- 
ments, or  intellectual  capacity,  or  moral  worth  to  discharge 
the  duties  of  an  office,  but  the  framers  of  the  constitution 
intended  thereby  that  a  person  who  had  been  elected  to  an 
office,  and  had  taken  the  oath  of  office,  and  given  bond, 
where  a  bond  is  required,  was  qualified  and  had  the  right  to 
assume  and  discharge  the  duties  of  such  office.  The  acts  to 
be  performed  depend  upon  the  character  of  the  office.  If  a 
person  has  been  elected  a  judge,  he  is  qualified  when  he 
takes  the  oath  of  office;  while  officers  who  are  required  to 
give  bond  and  surety  have,  in  addition  to  taking  the  oath  of 
office,  to  give  bond  with  approved  security;  and  when  these 
things  have  been  done,  the  person  elected  or  appointed  has 
qualified  and  is  an  officer  dejure.  The  State,  ex  rel.  Alsop, 
v.  Husband,  26  Ind.  308;  Plymouth  v.  Painter,  17  Conn. 
585.  When  Fowler  became  an  officer  de  jure,  Steinback 
ceased  to  be  an  officer  de  jure;  for  where  there  is  but  one 
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office,  there  cannot  be  two  officers  dejure^  or  one  officer  de 
jure  and  an  officer  de  facto,  both  in  possession  of  the  office  at 
the  same  time.  Boardman  v.  HaUiday,  10  Paige,  223.  The 
liability  of  the  sureties  of  Steinback  ceased  when  Fowler  be- 
came an  officer  de  Jure.  Suppose  that  Steinback  had  been 
elected  his  own  successor,  and  had  taken  the  oath  of  office, 
and  l^ad  executed  a  new  bond,  with  new  and  different  sure- 
ties, could  it  be  maintained,  either  on  principle  or  by  author- 
ity, that  the  sureties  on  his  old  bond  would  be  liable  for  acts 
done  after  he  had  qualified  under  his  new  election?  We 
think  not  It  was  held  otherwise  in  Cook  v.  The  State,  supra. 
But  it  is  maintained  by  the  appellee  that  Steinback  was  an 
officer  de  facto  when  he  executed  the  note  to  the  bank.  If 
Fowler  was  then  an  officer  dejure,  Steinback  could  not  have 
been  an  officer  de  facto;  for,  as  we  have  already  seen,  where 
there  is  but  one  office,  there  cannot  be  an  officer  dejure  and 
one  de  facto  in  possession  of  such  office  at  the  same  time. 

But  if  the  position  assumed  was  correct,  it  would  not  create 
any  liability  against  the  sureties  of  Steinback.  The  condi- 
tion of  their  bond  was,  that  they  would  be  responsible  for 
the  acts  of  Steinback  for  one  year,  and  until  his  successor 
was  elected  and  qualified,  and  their  liability  ceased  at  the 
'  moment  of  time  when  the  liability  of  the  sureties  upon  the 
bond  of  his  successor  commenced.  If  no  successor  had 
been  elected  to  Steinback,  or  if  Fowler,  after  having  been 
elected,  had  failed  to  qualify,  Steinback  would  have  con- 
tinued to  be  an  officer  de  jure,  and  his  sureties  would  have 
been  liable  for  his  acts. 

Having  reached  the  conclusion  that  Steinback  ceased  to 
be  an  officer  de  jure,  and  that  the  liability  of  his  sureties 
terminated  when  his  successor  was  qualified,  it  is  not  neces- 
sary for  us  to  determine  in  what  character  he  acted  from  the 
time  when  his  successor  was  qualified  until  he  got  the  pos- 
session of  the  books  of  the  office  and  entered  upon  the  dis*- 
charge  of  the  duties  of  such  office. 

But  in  support  of  the  proposition  laid  down,  that  Stein- 
back ceased  to  be  an  officer  de  jure  when  his  successor  was 
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elected  and  qualified,  and  that  the  liability  of  his  sureties 
terminated  at  such  time,  and  as  to  the  true  line  of  distinction 
between  an  officer  de  jure^  an  officer  de  facto^  and  a  mere 
usurper,  we  will  refer  to  several  authorities,  and  quote  from 
one.  I  Burrill  Law  Diet.  43S ;  2  Kent  Com.  29S  ;  Wilcox  v. 
Sndth^  5  Wend.  231 ;  Pritchett  v.  The  People^  i  Gilman,  525 ; 
Boardman  v.  Halliday^  10  Paige,  223 ;  Brown  v.  Lunt^  37 
Maine,  423. 

The  true  distinction  between  officers  de  Jure,  de  facto,  and 
a  mere  usurper,  is  well  stated  in  Plymouth  v.  Painter,  17 
Conn.  585,  where  the  court  say: 

"An  officer  de  facto  is  one  who  exercises  the  duties  of  an 
office,  under  color  of  an  appointment  or  election  to  that 
office.  He  differs,  on  the  one  hand,  from  a  mere  usurper  of 
an  office,  who  undertakes  to  act  as  an  officer  without  any 
color  of  right ;  and,  on  the  other,  from  an  officer  de  jure, 
who  is,  in  all  respects,  legally  appointed  and  qualified  to 
exercise  the  office.  These  distinctions  are  very  obvious,  and 
have  always  been  recognized." 

Again,  it  is  said :  ''  It  is  a  well  settled  principle,  that  the 
acts  of  an  officer  de  facto  are  valid,  so  far  as  the  rights  of 
the  public  or  third  persons  who  have  an  interest  in  the 
acts  done  are  concerned ;  and  that  the  title  of  such  an  offi- 
cer, or  the  validity  of  his  acts  as  such,  cannot  be  indirectly 
called  in  question  in  a  suit  to  which  he  is  not  a  party ;  and 
this  principle  applies  as  well  to  judicial  as  ministerial  offi- 
cers. This  doctrine  has  been  established  from  the  earliest 
period,  and  repeatedly  confirmed,  by  an  unbroken  current  of 
decisions  down  to  the  present  time." 

Again,  it  is  said:  "The  acts  of  a  mere  usurper  of  an 
office,  without  any  color  of  title,  are  undoubtedly  wholly 
void,  both  as  to  individuab  and  the  public.  But  where  there 
is  a  color  of  lawful  title,  the  doings  of.  an  officer,  as  it  re- 
spects third  persons  and  the  public,  must  be  respected,  until 
he  is  ousted  on  a  quo  warranto,  which  is  the  appropriate 
proceeding  to  try  the  validity  of  a  title  to  an  office,  and  in 
which  it  would  be  necessary  for  him  to  show  a  complete 
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title  in  all  respects ;  although  in  a  suit  against  a  person  for 
acts  which  he  would  have  an  authority  to  do  only  as  an  officer, 
he  must,  in  order  to  make  out  a  justification,  show  that  he 
is  an  officer  de  Jure;  because  the  title  to  the  office,  being 
directly  drawn  in  question,  in  a  suit  to  which  he  is  a  party, 
may  be  regularly  decided ;  so  where  he  sues  for  fees,  or  sets 
up  a  title  to  property,  by  virtue  of  his  office,  he  must  show 
himself  to  be  an  officer  de  jure,'* 

The  fact  that  the  acts  of  an  officer  de  facto  are  valid  as  to 
the  public  and  third  persons,  in  no  manner  aiiects  the  ques- 
tion of  the  liability  of  the  sureties  on  the  official  bond  of 
Steinback.  If  we  are  correct  in  the  views  expressed,  Stein- 
back had  no  sureties  for  any  act  done  subsequent  to  the  time 
when  Fowler  qualified.  It  frequently  happens  that  a  person 
who  acts  as  an  officer  de  facto  has  no  bond  or  sureties. 
Brawn  v.  Lunt^  37  Maine,  423,  and  authorities  cited. 

We  are  of  the  opinion  that  Steinback  had  no  power  or 
authority  as  an  officer  de  Jure  to  create  any  liability  on  the 
township  on  the  9th  day  of  April,  and  that,  consequently,  his 
sureties  are  not  liable  for  such  act. 

We  do  not  deem  it  necessary  to  decide  whether,  and  for 
what  purposes,  a  township  trustee  may  lawfully  borrow 
"money  on  the  credit  of  the  township;  but,  conceding  that 
Steinback  was  an  officer  dejure,  and  had  the  right  to  borrow 
money  on  the  credit  and  for  the  use  of  the  township,  on  the 
9th  day  of  April,  1868,  we  are  unable  to  see  how  this  would 
Abetter  the  condition  of  the  appellee ;  for  surely  he  would 
have  no  right  to  borrow  money  on  the  credit  of,  or  create 
any  liabilitj'  against,  the  township  for  his  own  private  pur- 
poses. The  transaction  amounted  to  that,  and  no  more. 
The  trustee  appropriated  to  his  own  use  public  funds ;  he 
repaid  the  sums  thus  dishonestly  appropriated  by  money 
obtained  from  the  bank  on  his  private  checks.  By  so  doing, 
he  discharged  his  liabilities  to  the  public  and  released  his 
sureties,  but  created  an  individual  liability  to  the  bank ;  and 
after  his  term  of  office  had  expired,  he  attempted  to  pay  his 
individual  debt  by  creating  a  liability  on  the  part  of  the 
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township.  This  he  cannot  do.  To  hold  otherwise,  would 
be  a  fraud  on  sureties,  and  encourage  dishonesty  in  public 
officers. 

There  is  and  can  be  no  question  as  to  the  liability*  of 
Steinback ;  and  we  are  equally  well  satisfied  that  his  sureties 
cannot  be  held  liable  for  any  act  done  by  him  after  the  ex- 
piration of  his  term  of  office. 

We  are  satisfied  that  the  court  erred  in  overruling  the 
motion  of  the  appellants  for  a  new  trial,  at  least  so  far  as  the 
sureties  are  concerned. 

The  judgment  is  reversed,  with  costs ;  and  the  cause  is  re- 
manded, with  directions  to  the  court  below  to  grant  a  new  trial, 
and  for  further  proceedings  in  accordance  with  this  opinion. 

C.  E.  Walker^  for  appellants. 

H.  W,  Harrington  and  C.  A.  Korbly^  for  appellee. 
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Tax  Title. — Statutory  Action. — The  purchaser  of  land  at  a  tax  sale,  his  heirs 
or  assigns,  on  failure  of  title,  may  maintain  an  action  for  the  purposes,  and  to 
the  extent,  named  in  sections  172, 173,  pp.  i  10, 1 1 1,  i  G.  &  H.  Only  the  last 
vendee  of  the  tax  title,  from  whom  the  land  b  recovered,  or  his  heits,  can 
maintain  such  action ;  an  intermediate  holder  cannot  sue. 

APPEAL  from  the  Tipton  Common  Pleas. 

Pettit,  J. — ^Appellant  sued  appellee,  and  the  substance* 
of  the  complaint  is,  that  Shortridge  suffered  his  land  to  be 
sold  for  delinquent  taxes.  Patterson  bought  it  at  the  sale, 
and  sold  the  same  to  appellant,  who  paid  taxes  on  it,  got 
the  auditor's  deed,  and  conveyed  it  to  Groom,  and  he  con- 
veyed it  to  Dennis.  Shortridge  sued  Dennis  to  set  aside  his 
title,  and  recover  the  land  for  illegality  in  the  sale,  but  not 
for  the  causes  named  in  section  172,  i  G.  &  H.  no. 
Shortridge  recovered  in  that  suit,  and  Morton  brought  this 
suit  to  recover  of  Shortridge  what  he  had  paid  in  taxes 
while  he  held  the  land,  and  before  he  sold  to  Groom. 
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A  demurrer  for  want  of  sufficient  facts  and  for  misjoinder 
of  parties  plaintifis  was  sustained,  and  the  correctness  of 
this  ruling  is  the  only  question  in  the  case ;  and  this  depends 
upon  the  construction  of  section  173,  i  G.  &  H.  iii,  which 
is  as  follows: 

'*  If  any  conveyance  for  taxes  shall  prove  to  be  invalid, 
and  ineffectual  to  convey  title  for  any  other  cause  than  those 
enumerated  in  the  preceding  section,  the  lien  which  the  State 
has  on  such  lands  shall  be  transferred  to  and  vested  in  the 
grantee,  his  heirs  and  assigns,  who  shall  be  entitled  to  re- 
cover from  the  owner  of  such  land  the  amount  of  taxes,  in- 
terest and  penalty,  legally  due  thereon  at  the  time  of 
sale,  with  interest,  together  with  the  amount  of  all  subse- 
quent taxes  paid,  with  interest,  and  such  lands  shall  be 
bound  for  the  pajrment  thereof." 

It  will  be  seen  that  the  plaintiff  in  this  suit  was  not  the 
purchaser  at  the  tax  sale,  nor  the  last  vendee  under  the  ta:^ 
title,  from  whom  Shortridge,  the  owner  before  the  tax  sale, 
recovered  it,  but  that  it  was  brought  by  an  intermediate 
holder  of  the  tax  title,  and  through  whom  the  title  had 
passed  to  the  person  from  whom  it  was  recovered  by  the 
original  owner. 

We  hold  that  under  this  statute,  only  the  last  vendee  of 
the  tax  title,  and  from  whom  it  is  recovered,  or  his  heirs, 
can  maintain  such  suit  as  this. 

The  purchaser  at  a  tax  sale,  his  heirs,  or  assigns,  on  failure 
of  tide,  may  maintain  such  action  for  the  purposes,  and  to 
the  extent,  named  in  the  above  quoted  section. 

It  may  be  presumed  that  each  successive  vendor  had  sold 
the  land  for  all  it  had  cost  or  was  worth  to  him,  and  we 
hold  that  he  passed,  with  his  title,  to  his  vendee,  all  his  right 
to  recover  from  the  original  owner,  inpthe  event  of  a  failure 
of  the  tax  title. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 

y,  W.  Robinson^  for  appellant. 

y.  Green  and  D.  Waugk,  for  appellee. 
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"38      io* 

167     \m\  Justice  of  the  Peace. — Law  and  Equity, — ^Justices  of  the  peace,  where  they 

have  jurisdiction  of  the  subject-matter  of  an  action,  except  where  there  is  a 
special  provision  of  law  to  the  contnuy,  may  apply  thereto  equitable  as  well 
as  legal  principles,  in  the  same  manner  and  to  the  same  extent  as  judges  ap- 
ply them  in  higher  courts. 
Same. — yurisdiction  in  Foreclosure, — ^A  justice  of  the  peace  has  not  jurisdic- 
tion to  foreclose  a  mortgage  of  personalty. 

APPEAL  from  the  Madisoa  Circuit  Court 

WoRDEN,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellants,  brought  before  a  justice  of  the  peace,  and 
taken,  by  appeal,  to  the  circuit  court,  where  it  was  tried, 
resulting  in  a  judgment  for  the  plaintiff  below.  The  com- 
plaint was  as  follows: 

"James  Mohan,  plaintiff,  complains  of  William  H.  Snell 
and  Eliza  Jane  Snell,  defendants,  and  says  that  said  defend- 
ants, on  the  23d  day  of  April,  1869,  executed  a  mortgage, 
conveying  to  the  plaintiff  the  personal  property  therein  de- 
scribed as  security  for  the  payment  of  a  debt  evidenced  by 
a  note,  a  copy  of  each  of  which  is  filed  herewith,  amounting 
to  seventy-three  dollars  and  fifly  cents,  with  interest  thereon 
at  the  rate  of  ten  per  cent,  from  said  23d  day  of  April,  1869, 
and  attorney's  fees,  amounting  to  ten  dollars,  which  remans 
unpaid;  wherefore  he  asks  judgment  for  the  foreclosure  of 
the  mortgage,  and  sale  of  the  property,  or  so  much  thereof 
as  may  be  necessary  to  pay  his  debt,  and  for  other  proper 
relief." 

The  mortgage  set  out  shows  that  Snell  and  his  wife  mort- 
gaged to  the  plaintiff,  to  secure  the  payment  of  the  note 
described,  one  sewing  machine,  one  threshing  machine,  one 
horse  power,  and  one  dressing  bureau,  with  looking-glass 
attached.  The  mortgagors  stipulated  in  the  mortgage  to 
pay  the  debt  without  relief  from  appraisement  laws.  The 
note  was  executed  by  Snell  only,  without  his  wife. 

It  is  quite  obvious,  from  the  frame  of  the  complaint,  that 
the  sole  object  of  the  suit  was  to  obtain  a  judicial  fore- 
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closure  of  the  mortgage,  and  not  a  personal  judgment 
against  the  defendants,  or  either  of  them,  on  the  note,  or  on 
the  covenant  contained  in  the  mortgage,  except,  perhaps, 
for  any  deficit  after  exhausting  the  mortgaged  property.  No 
judgment  is  prayed,  except  for  the  foreclosure  of  the  mort- 
gage and  other  proper  relief.  No  statement  is  made  of  the 
sum  due  or  demanded.  In  short,  there  is  no  statement  in 
the  complaint  that  entitled  the  plaintiff  to  any  other  relief 
than  the  foreclosure,  except,  perhaps,  a  judgment  for  the 
deficiency  after  applying  the  proceeds  of  the  sale  of  the 
goods.  This  is  also  the  plaintiff's  probable  construction  of 
the  pleading,  as  it  is  subsequently  shown  in  the  cause  that 
he  had  already  obtained  a  judgment  on  the  note. 

The  complaint  was  demurred  to,  both  before  the  justice  and 
in  the  circuit  court,  because  the  justice  had  not  jurisdiction 
over  the  subject-matter  of  the  action,  but  the  demurrer  was 
overruled,  and  the  defendants  excepted. 

The  question  is  fairly  raised  whether  a  justice  of  the 
peace  has  jurisdiction  of  a  suit  to  foreclose  a  chattel  mort- 
gage for  a  sum  within  his  general  jurisdiction. 

The  mortgagee  of  chattels  may,  without  doubt,  file  a  bill 
in  chancery  to  foreclose  the  mortgage,  and  have  the  prop- 
erty sold  under  an  order  of  the  court.  Woodward  v.  WilcoXy 
27  Ind.  207.  But  he  is  not  obliged  to  resort  to  a  judicial 
foreclosure  at  all.  "There  is,  however,  a  difference  between 
mortgages  of  land  and  mortgages  of  personal  property,  in 
regard  to  the  rights  of  the  mortgagee,  after  a  breach  of  the 
condition.  In  the  latter  case,  there  is  no  necessity  to  bring 
a  bill  of  foreclosure :  but  the  mortgagee,  upon  due  notice, 
may -sell  the  personal  property  mortgaged,  as  he  could  un- 
der the  civil  law;  and  the  title,  if  the  sale  be  bona  fide  made, 
will  vest  absolutely  in  the  vendee."  2  Story  Eq.  Jur.,  sec. 
103 1.  Chancellor  Kent  says  (4  Com.  139),  "the  creditor,  on 
a  pledge  or  mortgage  of  chattels,  may  sell  at  auction,  on  giv- 
ing reasonable  opportunity  to  the  debtor  to  redeem,  and  ap- 
prising him  of  the  time  and  place  of  sale;  and  this  is  the 
more  convenient  and  usual  practice.-" 
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A  bill  to  foreclose  a  mortgagei  whether  of  chatteb  or 
realty,  was  a  chancery  proceeding.  But  by  oyr  code,  "  the 
distinction  between  actions  at  law  and  suits  in  equity,  and 
the  forms  of  all  such  actions  and  suits  heretofore  existing, 
are  abolished,  and  there  shall  be  in  this  State,  hereafter,  but 
one  form  of  action  for  the  enforcement  or  protection  of  pri- 
vate rights,  and  the  redress  of  private  wrongs,  which  shall 
be  denominated  a  civil  action."  Under  this  and  other  provi- 
sions of  the  code,  a  party  is  entitled,  in  an  action,  to  what- 
ever relief  the  principles  of  law  or  equity  would  entitle  him ; 
and  so,  also,  he  is  entitled  to  inake  a  legal  or  equitable  de- 
fence. No  good  reason  is  perceived  why  these  provisions 
should  not  be  held  applicable  to  actions  before  justices 
of  the  peace,  where  they  have  jurisdiction  of  the  subject- 
matter  of  the  action.  Justices  of  the  peace  constitute  a 
useful  and  almost  indispensable  class  of  judicial  officers,  in 
whose  courts  justice,  in  the  small  and  every-day  afiairs 
of  life,  can  be  administered  without  great  delay  or  expense, 
and  be  brought  home  to  almost  every  man's  threshold. 
To  hold  that  justices  can  only  apply  and  administer,  in  ac- 
tions before  them,  the  rules  of  law,  as  contradistinguished 
from  the  principles  of  equity,  would  greatly  detract  from  the 
usefulness  of  those  officers,  as  well  as  produce  a  want  of 
harmony  in  our  judicial  system.  We  think,  for  these  and 
other  reasons  that  might  be  assigned,  that  justices,  where 
they  have  jurisdiction  of  the  subject-matter  of  an  action,  unless 
there  is  some  special  provision  of  law  to  the  contrary,  may 
apply  thereto  equitable  as  well  as  legal  principles,  in  the 
same  manner,  and  to  the  same  extent,  as  courts  of  record. 
It  was  the  evident  design  of  the  code  to  abolish,  in  practice, 
all  distinction  between  law  and  equity,  and  to  invest  every 
court  having  jurisdiction  of  a  civil  action  with  a  power  to 
hear  and  determine  the  same  in  accordance  with  equitable 
as  well  as  legal  principles. 

But  this  view  is  by  no  means  decisive  of  the  jurisdiction 
of  a  justice  in  an  action  to  foreclose  a  chattel  mortgage. 
Justices  can  only  exercise  such  powers  and  perform  such 
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duties  as  may  be  prescribed  by  law.  Const,  art.  7,  sec.  14. 
Unless  jurisdiction  has  been  conferred  upon  justices  in  such 
action,  they  have  none.  The  following  is  the  statute  con- 
ferring jurisdiction  upon  justices  of  the  peace: 

"Justices  of  the  peace  shall  have  jurisdiction  to  try  and 
determine  suits  founded  on  contracts  or  tort,  where  the  debt 
or  damage  claimed  or  the  value  of  the  property  sought  to 
be  recovered  does  not  exceed  one  hundred  dollars,  and  con- 
current jurisdiction  to  the  amount  of  two  hundred  dollars, 
but  the  defendant  may  confess  judgment  for  any  sum  not 
exceeding  three  hundred  dollars.  No  justice  shall  have 
jurisdiction  in  any  action  of  slander,  for  malicious  prosecu- 
tion or  breach  of  marriage  contract^  nor  in  any  action 
wherein  the  title  to  lands  shall  come  in  question,  or  the 
justice  be  related  by  blood  or  marriage  to  either  party."  2 
G.  &  H.  579,  sec.  10. 

This  section  does  not  seem  to  confer  jurisdiction  in  an 
action  like  the  present.  The  language,  "where  the  debt  or 
damage  claimed  or  the  value  of  the  property  sought  to  be 
recovered  does  not  exceed  one  hundred  dollars,"  implies  an 
ac^n  to  recover  a  personal  judgment  for  the  debt  or  dam- 
ages claimed,  or  for  the  recovery  of  property.  The  language 
employed  should  not  be  construed  as  sufficiently  broad  to 
embrace  actions  to  enforce  or  foreclose  liens  upon  personal 
property.  In  construing  a  statute,  regard  must  be  had  to 
consistency  and  the  results  of  the  construction  adopted.  If 
the  statute  were  to  be  construed  as  embracing  actions  to 
enforce  or  foreclose  liens  on  personal  property,  it  is  impos- 
sible to  say  that  it  does  not  embrace  actions  to  enforce  or 
foreclose  liens  upon  real  estate  where  the  title  to  lands  does 
not  come  in  question.  The  construction  that  would  embrace 
one  class  of  actions  would  embrace  the  other.  To  be  sure, 
the  statute  has  specially  provided  for  the  foreclosure  of 
mortgages  upon  realty,  and  the  enforcement  of  mechanics* 
liens,  in  the  circuit  and  common  pleas  courts.  2  G.  &  H. 
289,  sec.  631 ;  id,  300,  sec.  651.  But  there  is  no  such  pro- 
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vision  in  reference  to  a  vendor's  lien,  or  the  lien  of  a  pur- 
chaser of  land  for  taxes,  whose  title  fails,  i  G.  &.  H.  iii, 
sec.  73.  These  liens  can  only  be  enforced  in  the  courts  of 
record  by  virtue  of  the  general  jurisdiction  conferred  upon 
them.  But  if  we  hold  that  the  justices'  act  confers  juris- 
diction to  enforce  or  foreclose  liens  upon  personal  property, 
we  must  also  hold,  to  be  consistent,  that  it  confers  jurisdic- 
tion to  enforce  a  vendor's  lien  upon  realty,  or  that  of  a  pur- 
chaser at  a  tax  sale,  where  the  title  does  not  come  in  ques- 
tion. It  is  self-evident  that  this  was  not  contemplated  by 
the  legislature. 

That  actions  to  enforce  such  liens  upon  real  estate  do  not 
mecessarily  bring  in  question  the  title,  see  Harvey  v.  Dakm, 
12  Ind.  481 ;  Macy  v.  Allee^  18  Ind.  126;  yemison  v.  Wakh^ 
30  Ind.  167. 

We,  therefore,  conclude  that  a  justice  of  the  peace  has 
not  jurisdiction  of  an  action  to  foreclose  a  mortgage  of 
personalty.  This  is  in  harmony  with  the  case  of  AinsworUi 
v.  Atkinson^  14  Ind.  538.  The  justice  having  no  jurisdic- 
tion, it  follows  that  the  circuit  court  had  none  on  appeal. 

The  judgment  below  is  reversed,  with  costs;  and  the  court 
■below  is  instructed  to  dismiss  the  cause. 

C.  D.  Thompson^  for  appellants. 


Bennifield  et  ux.  v.  Hypres  et  ux. 

Married  Woman.-- ^f'&!»/jx.---5&if^ifr.--In  an  action  by  husband  and  wife 
against  a  married  woman  and  her  husband  for  slanderous  words  spoken  by 
the  feme  covert  defendant  of  the  feme  covert  plaintiff,  each  of  the  married 
women  is  a  competent  witness  in  her  own  behalf. 

APPEAL  from  the  Hendricks  Circuit  Court. 

BusKiRK,  C.  J.— This  was  an  action  by  Sarah  F.  Bennifield 
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and  James  R.  Bennifield,  her  husband,  against  Eppa  Jane 
Hypres  and  Samud  Hypres^  her  husband,  for  slanderous 
words  spoken  by  Eppa  Jane  Hypres,  of  and  concerning  the 
character  of  Sarah  F,  Bennifield  for  chastity  and  virtue. 

The  defendants  answered  in  four  paragraphs;  first,  the 
general  denial ;  second  and  third,  matters  in  mitigation  of 
damages;  the  fourth  justified  the  speaking  of  the  words 
charged  in  the  complaint  There  was  a  reply  in  denial  of 
the  affirmative  paragraphs  of  the  answer. 

There  was  a  trial  by  a  jury,  and  a  verdict  in  favor  of  the 
plaintiff  for  one  cent  damages.  The  plaintiffs  moved  for  a 
new  trial,  which  was  overruled,  and  an  exception  taken  to 
the  ruling.    The  plaintifis  appeaL 

There  is  but  one  error  relied  upon  by  the  appellants  for 
the  reversal  of  the  judgment.  The  appellees  have  assigned 
one  cross  error.  There  is  but  one  question  presented  by  the 
record  for  our  decision,  as  error  and  cross  error  present 
the  same  question.  That  question  is  this;  On  the  trial  of 
the  cause,  Eppa  Jane  Hypres  offered  herself  as  a  witness  in 
her  own  behal£  The  appellants  objected,  on  the  ground 
that  as  she  and  her  husband  were  both  defendants,  she 
could  not  testify  for  herself  without  testifying  for  her  hus- 
band ;  and  that,  therefore,  she  was  an  incompetent  witness. 
The  court  sustained  the  objection  and  excluded  the  evi- 
dence. To  which  ruling  the  appellees  excepted,  and  have 
reserved  the  question  by  a  bill  of  exceptions. 

When  the  plaintiffs  were  offering  their  rebutting  evidence, 
Mrs.  Sarah  F.  Bennifield  offered  herself  as  a  witness  in  ref- 
erence to  matters  testified  to  by  the  witnesses  on  behalf  of 
the  defendants.  Thereupon  the  defendants  objected,  on  the 
ground  that  Sarah  R  Bennifield  and  James  R.  Bennifield, 
her  husband,  were  both  plaintiffs,  and  that  she  could  not  tes- 
tify in  her  own  behalf  without,  at  the  same  time,  testifying 
for  or  against  her  husband,  who  was  her  co-plaintiff.  The 
objection  was  sustained  by  the  court,  and  the  evidence  was 
excluded,  and  the  plaintiffs  excepted  and  present  the  ques- 
tion by  a  bill  of  exceptions. 
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The  question,  therefore,  which  is  presented  for  our  de- 
cision is,  whether  Mrs.  Bennifield  and  Mrs.  Hypres,  or 
either  of  them,  were  competent  witnesses  on  the  trial  of 
said  cause. 

It  is  provided  by  the  first  section  of  "an  act  defining  who 
shall  be  competent  witnesses,"  etc.  (approved  March  lith, 
1867),  that,  "any  person,  party  in  a  civil  action,  may  testify  in 
his  own  behalf,  or  in  behalf  of  any  other  party  or  parties  there- 
in, and  any  one  person  or  party  in  a  suit  may  compel  any 
other  person  or  party  therein  to  testify  under  the  same  reg- 
ulations as  other  witnesses  may  be  compelled,  and  the  inter- 
est in  the  suit  of  any  witness  shall  be  regarded  only  as  to  his 
or  her  credibility,  and  shall  not  affect  his  or  her  competency/' 
3  Ind.  Stat.  559. 

The  second  section  of  said  act  contains  certain  exceptions 
or  qualifications  of  the  general  rule  stated  in  the  first  sec- 
tion, and  among  them  is  the  following:  that  husband  and 
wife  shall  be  incompetent  to  testify  *'as  to  matters  for  or 
against  each  other,  or  as  to  communications  made  to  each 
other  during  marriage,  except  that  the  wife  shall  be  a  com- 
petent witness  in  cases  of  prosecutions  against  the  husband 
for  assault  and  battery  upon  the  person  of  his  wife ;  and 
except  also  that  in  suits  by  the  husband  and  wife  jointly  for 
an  assault  and  battery  upon  the  wife,  such  wife  shall  be  a 
competent  witness  to  prove  the  assault  and  battery." 

The  rule  was  well  settled,  at  common  law,  that  a  party  to 
an  action,  or  one  who  had  a  pecuniary  interest  in  the  result 
of  an  action,  was  incompetent  to  testify  as  a  witness  in  such 
action.  It  was  also  the  settled  rule,  at  common  law,  that 
husband  and  wife  were  excluded  from  testifying  *'for  or 
against  each  other;"  and  the  reason  of  the  rule,  as  generally 
stated  by  the  text  writers  and  in  the  adjudged  cases  is,  the 
necessity  of  preserving  the  confidence  of  the  conjugal  re- 
lation, and  the  peace  and  harmony  of  families,  and  not  at 
all  upon  the  existence  in  the  party  offered  as  a  witness  of 
an  interest  in  the  event,  independent  of  that  which  the  law 
may  attribute  to  him  by  reason  of  the  marriage  relation. 
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Hasbrouck  v.  Vandervoarty  $  Seld.  153;  Barber  v.  Goddard,  9 
Gray,  71;  Davis  v.  Alletty  9  Gray,  322;  Shoeffler  v.  The 
State,  3  Wis.  823. 

But  it  is  insisted  that  Mrs.  Bennifield  was  the  real  party 
to  the  action,  as  it  was  brought  to  recover  damages  sus- 
tained by  her  in  her  character  and  reputation;  that  her  hus- 
band was  a  necessary  party  under  our  statute;  that  if  her 
husband  had  died  before  judgment,  the  action  would  have 
survived  to  her;  and  that,  as  she  was  not  rendered  in- 
competent by  reason  of  being  a  party  to  the  suit,  she  had 
the  right  to  testify  in  her  own  behalf. 

But  it  is  maintained,  on  the  other  hand,  that  her  husband 
was  not  only  a  proper  but  a  necessary  party;  and  that  any 
judgment  which  might  be  recovered  would  belong  to  him, 
and  not  to  her;  and  that,  consequently,  she  would  have  testi- 
fied for  her  husband. 

The  precise  question  involved  in  this  case  is  one  upon 
which  the  late  judges  composing  this  court  have  been  di- 
vided in  opinion. 

The  question  was  raised  for  the  first  time  in  the  case  of 
Camie  v.  Murphyy  28  Ind.  88.  The  judges  were  equally 
divided,  and  they  certified  a  division  of  opinion.  At  the 
next  term  each  of  the  judges  delivered  an  opinion.  We 
will  reproduce  the  opinions  of  Frazer,  J.,  and  Elliott,  C.  J.: 

"  Frazer,  J. — In  this  case,  husband  and  wife  sued  a  phy- 
sician for  malpractice  in  the  treatment  of  a  diseased  eye  of 
the  wife,  the  action  sounding  in  tort.  The  court  below  re- 
fused to  allow  the  wife  to  testify  as  a  witness  for  the  plain- 
tiflfe.  The  only  question  in  the  case  is  as  to  the  correctness 
of  this  ruling.  I  am  of  the  opinion  that  it  was  correct, 
under  the  statute  which  prevents  husband  or  wife  from  being 
a  witness  for  or  against  each  other,  and  that  the  judgment 
should  be  affirmed.*' 

Ray,  J.,  concurred  in  the  above  opinion. 

"Eluott,  C.  J. — From  the  facts  presented  by  the  record 
in  this  case,  I  am  of  the  opinion  that  the  court  erred  in  re- 
fusing to  permit  the  wife  to  testify  as  a  witness. 
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^'  The  suit  was  brought  in  the  name  of  the  husband  and 
wife  for  an  injury  to  the  wife,  and  if  the  husband  had  died 
during  the  pendency  of  the  suit,  the  right  of  action  would 
have  survived  to  the  wife.  If  permitted  to  testify,  she  would 
not  have  been  a  witness  for  her  husband,  within  the  mean- 
ing of  the  statute,  but  for  herself.  I  think,  therefore,,  that 
the  judgment  should  be  reversed." 

Gregory,  J.,  concurred  in  the  above  opinion. 

The  question,  in  a  slightly  different  form,  next  came  be- 
fore the  court  in  the  case  of  Albaugh  v.  ^ames,  29  Ind.  398. 
Gregory,  C.  J.,  in  delivering  the  opinion  of  the  court,  says: 

"This  was  a  suit  by  James  against  the  appellants,  husband 
and  wife,  for  the  abduction  of  the  wife  of  the  plaintiff!  Each 
of  the. defendants  was  offered  as  a  witness  in  his  and  her 
own  behalf.  The  husband  was  allowed  to  testify  that  he 
had  nothing  to  do  with  the  abduction,  but  was  not  allowed 
to  state  the  circumstances  under  which  the  plaintiff^s  wife 
left  him.  The  wife  was  excluded.  This  action  of  the  court 
was  one  of  the  causes  assigned  for  a  new  trial. 

"The  defendants  had  each  the  right  to  testify  in  their  own 
behalf  Because  the  testimony  of  the  husband  might  bene- 
fit the  wife,  and  that  of  the  wife  mightbenefit  the  husband,  is 
no  reason  for  excluding  the  evidence.  It  would,  however,  be 
the  duty  of  the  court,  by  instractions,  if  asked,  to  limit  the 
effect  of  the  testimony  to  the  case  of  the  party  testifying. 
When  a  party  is  sued,  he  or  she  has  the  right  to  testify  in  his 
or  her  own  behalf;  and  a  plaintiff*  cannot  deprive  a  defendant 
of  this  right  by  joining  husband  and  wife  in  the  same  suit  A 
husband  could  not  call  a  wife  to  testify  for  him,  nor  cooldaplain- 
tiff'call  her  to  testify  against  her  husband,  but  a  husband  and 
wife  jointly  sued  may  each  testify  in  their  own  behalf  The 
court  below  erred  in  overruling  the  motion  for  a  new  trial.'* 

The  case  of  Crane  v.  Buclianan,  29  Ind.  570,  was  an  action 
by  husband  and  wife  to  recover  the  value  of  certain  lands^ 
one-sixth  of  which  belonged  to  the  wife,  except  eighty  acres, 
and  the  balance  to  the  husband.  Upon  the  competency  of 
the  husband  and  wife  as  witnesses,  this  court  says:    *'Oo 
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the  trial  of  the  cause,  the  court  permitted  each  of  the  plain- 
tiffs to  testify,  not  for  or  against  each  other,  but  for  them- 
selves. This  ruling  IS  also  complained  of.  Their  interests  were 
not  joint,,  but  several,  the  wife  being  the  owner,  in  her  own 
right,  of  one-sixth  of  all  the  land,  except  one  eighty-acre 
tract,  and  the  husband  of  the  residue.  Their  rights,  how- 
ever, grew  out  of  the  same  transaction  and  the  same  cause 
of  action,  and  they  were  properly  joined  as  plaintiffs.  The 
statute  excludes  the  husband  and  wife  from  being  witnesses 
*  for  or  against  each  other,'  but  not  for  themselves  respec- 
tively, and  when  they  are  united  in  the  same  action,  the  evi- 
dence of  one  cannot  be  considered  in  determining  the 
issues  as  to  the  other.    Albaugh  v.  yames^  ante^  398." 

The  case  of  Ward  v.  Colyhan^  30  Ihd.  395,  was  an  action 
by  husband  and  wife  against  the  appellant,  for  slanderous 
words  spoken  of  the  wife.  We  are  unable  to  determine 
from  the  opinion  of  the  court  whether  the  testimony  of  the 
husband  and  wife  was  admitted  or  excluded.  The  only  ref- 
erence to  the  question  under  decision  is  as  follows :  "  There  is 
another  question  in  the  record  upon  which  this  court  is 
equally  divided.    See  Camie  v.  Murphy^  28  Ind.  88." 

The  question  was  again  involved  in  the  case  of  Motisler  v. 
Harding  J  33  Ind.  176,  which  was  an  action  by  Sarah  A. 
Harding,  the  appellee,  against  the  appellants,  Herman  Mous- 
ler  and  Nancy,  his  wife,  for  slanderous  words  spoken  by  said 
Nancy  of  the  plaintiff! 

The  opinion  was  delivered  by  Elliott,  J.,  who  says: 
''The  only  remaining  questions  in  the  case  are  .based  on 
the  refusal  of  the  court  to  permit  either  of  the  appellants  to 
testify  as  a  witness  in  the  case. 

"  It  appears  by  a  bill  of  exceptions  that,  at  the  proper 
time,  the  appellant  Nancy  offered  herself  as  a  witness  in  her 
own  behalf  in  said  cause,  and  offered  to  testify  to  the  facts  in 
mitigation  of  damages,  set  forth  in  the  second  and  third  par- 
agraphs of  the  answer,  and  also  that  the  slanderous  words  im- 
puted to  her  in  the  complaint  were  not  spoken  by  her;  but 
the  plaintiff"  objected  to  her  being  permitted  to  testify  in  the 
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cause,  for  the  reason,  that,  being  the  wife  of  Herman  Mousler, 
the  other  defendant  in  the  action,  she  was  not  a  competent 
witness  to  prove  any  fact  in  the  cause  on  behalf  of  the  de- 
fence, which  objection  the  court  sustained,  and  refused  to 
permit  her  to  testify  as  to  any  fact  for  the  defence. 

"  The  appellant  Herman  also  offered  himself  as  a  witness 
in  his  own  behalf  on  said  trial,  and  also  offered  to  testify*  to 
the  facts  alleged  in  mitigation  of  damages  in  the  second  and 
third  paragraphs  of  the  answer,  and  that  at  the  time  said 
Nancy  uttered  the  slanderous  words  charged  in  the  com- 
plaint, she  was  laboring  under  great  excitement,  occasioned 
by  rumors  of  certain  defamatory  words  said  to  have  been 
spoken  by  the  plaintiff  of  her,  said  Nancy,  and  further,  that 
he  caused  said  Nancy  to  go  with  a  mutual  friend  to  the  person 
to  whom  the  words  were  spoken,  to  retract  the  same.  But 
the  evidence  was  rejected  by  the  court,  on  the  ground  that 
said  Herman,  being  the  husband  of  his  co-defendant,  was 
not  a  competent  witness  in  the  case  for  the  defence,  and 
could  not  be  permitted  to  testify  therein  to  any  fact  for  the 
defence.     Proper  exceptions  were  taken  to  these  rulings. 

*'  The  statute  excludes  the  husband  and  wife  as  witnesses 
*  for  or  against  each  other,'  but  does  not  prohibit  each  from 
testifying  in  his  or  her  own  behalf;  and  when  they  are 
united  in  the  same  action,  the  evidence  of  one  of  them  can- 
not be  considered  in  determining  the  issue  for  the  other. 

"In  this  case,  we  all  concur  in  the  opinion  that  the  wife  was 
a  competent  witness  in  her  own  behalf,  and  three  of  the 
judges  unite  in.  the  opinion  that  the  husband  was  also  a 
competent  witness  for  himself.  In  this  opinion  I  cannot 
concur." 

The  learned  judge  who  delivered  the  opinion  of  the  court, 
in  a  subsequent  part  of  the  opinion  explained  the  grounds 
of  his  dissent  from  the  opinion  of  the  court  as  to  the  com- 
petency of  the  husband.  It  is  too  lengthy  to  quote  it  all, 
but  we  will  reproduce  enough  to  explain  his  position.  He 
says: 

''AH  the  proper  facts  offered  to  be  proved  by  the  husband. 
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in  mitigation  of  damages,  were  direct  evidence  for  the  wife, 
and  not  for  the  husband,  except  as  they  might  incidentally 
and  unavoidably  tend  to  release  his  liability  resulting  from 
the  marital  relation.  The  wife,  in  my  opinion,  had  the  right 
to  testify,  because  the  cause  of  action  is  directly  against  her, 
and  for  her  individual  act,  and  she  would  therefore  be  testi- 
fying directly  for  herself;  and  the  fact  that  her  evidence 
might  incidentally  and  unavoidably  tend  to  benefit  the  hus- 
band, would  be  no  reason  for  excluding  it.  But  the  hus- 
band's position  is  just  the  reverse;  his  evidence  would  be 
directly  for  the  wife,  and  only  incidentally  for  himself,  and  for 
that  reason  would,  in  my  opinion,  be  incompetent." 

It  is  very  obvious,  from  the  foregoing  review  of  the  deci- 
sions of  this  court,  that  the  late  judges  of  this  court  were 
not  very  harmonious.  The  court  was  equally  divided. 
They  had  so  harmonized  their  conflicting  views,  that  in  the 
case  last  cited,  all  the  judges  were  of  the  opinion  that  Mrs. 
Mousler  was  a  competent  witness,  and  three  were  of  the 
opinion  that  the  husband  was  also  a  competent  witness. 
The  judges  of  this  court,  as  at  present  constituted,  were 
divided  on  the  question  in  the  case  of  NewJwuse  v.  Miller 
35  Ind.  463.  The  same  conflict  of  opinion  exists  in  other 
states,  under  statutes  similar  to  ours.  The  legislature  of 
Massachusetts  relieved  the  courts  of  that  state,  by  enacting 
that  where  husband  and  wife  were  parties,  they  might  tes- 
tify for  or  against  each  other. 

The -Supreme  Court  of  Iowa  was  driven  to  the  expedient 
of  holding,  that  as  the  law  was  enacted  to  preserve  the  peace 
of  families,  the  wife  might  testify  for  or  against  the  husband 
when  he  consented,  and  that  the  husband  might  testify  for 
or  against  the  wife  when  she  consented. 

The  question  is  one  of  great  practical  importance,  as  it  is 
constantly  arising  in  the  courts  all  over  the  state.  We  have 
felt  the  necessity  of  harmonizing  our  conflicting  views,  and 
we  have  done  so,  far  enough  to  agree  upon  a  unanimous 
opinion  in  this  case.  Neither  Mrs.  Bennifield  nor  Mrs. 
H}T)res  was  incompetent  by  reason  of  being  a  party  to  the 
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action,  or  by  having  a  pecuniary  interest  in  the  result  of  the 
suit.  It  is  only  claimed  that  they  were  incompetent  because 
they  were  married  women,  and  their  husbands  were  also 
parties  to  the  action. 

Mrs.  Bennifield  was  the  meritorious  party  to  the  action, 
as  the  action  was  brought  to  recover  the  damages  which  she 
had  sustained  by  the  injury  to  her  reputation.  If  her  hus- 
band had  died  before  the  rendition  of  judgment,  the  cause 
of  action  would  have  survived  to  her ;  and  if  her  husband 
did  not  collect  the  judgment  during  his  life,  it  would  then 
belong  to  her. 

On  the  other  hand,  Mrs.  Hypres  was  the  real  and  sub* 
stantial  party  in  interest.  The  utterance  of  alleged  slander- 
ous words  by  her  was  the  foundation  of  the  action.  Her 
property  was  primarily  liable  for  the  payment  of  any  judg- 
ment  that  might  be  recovered.  The  liability  of  her  husband 
was  only  contingent    Sec.  4,  i  G.  &  H.  374. 

We  have  arrived  at  the  conclusion,  that  both  Mrs.  Benni- 
field and  Mrs.  Hypres  had  the  right  to  testify*  in  their  own 
behalf;  and  that  the  fact  that  their  testimony  might,  inci- 
dentally, remotely,  or  contingently,  benefit  or  prejudice  their 
husbands,  would  constitute  no  valid  reason  for  excluding 
them. 

The  judgment  is  reversed ;  and  the  cause  is  remanded,  with 
directions  for  further  proceedings  in  accordance  with  this 
opinion;  and  the  judgment  being  reversed  on  both  error 
and  cross  error,  the  costs  shall  be  paid  equally  by  the  parties. 

Z.  RUter^  C.  C.  Nave^  and  —  Nave^  for  appellants. 

R.  P.  Parker,  for  appellees. 


Temple  et  al.  v.  Aders. 

Sale. — Delivery, — Damages, — ^Under  a  contract  for  the  sale  of  a  boat  and 
caigo  lying  at  a  certain  place  in  a  river,  and  tbe  delivery  by  the  seller  of  the 
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boat  and  cargo  at  another  specified  place  on  the  fiist  rise  of  the  rirer,  it  was 
error  in  the  court  to  instruct  the  jury  that  if  they  found  the  property  passed 
by  the  sale,  they  must  also  find  that  the  seller  made  an  independent  contract 
to  deliver  the  boat  and  cargo,  in  order  to  hold  him  liable  for  damages  occa- 
sioned by  his  fulure  to  deliver.  The  seller  was  liable  for  waiit  of  ordinary 
care  and  diligence  under  his  contract  to  deliver,  if  the  same  was  part  of  the 
contract  of  sale. 
Evidence. — Ground  of  Objection, —  The  ground  of  an  objection  to  evidence 
must  be  pointed  out  to  the  court  below,  in  order  to  make  an  exception  to  the 
ruling  available. 

APPEAL  from  the  Dubois  Common  Pleas. 

Downey,  J. — ^This  action  was  commenced  by  the  appellee 
against  the  appellants.  The  complaint  was  in  two  para- 
graphs. The  first  was  on  a  promissory  note,  and  the  sec- 
ond was  for  work  and  labor,  and  money  paid,  and  was 
accompanied  by  a  bill  of  particulars. 

After  considerable  efforts  to  form  issues,  it  was  agreed  by 
the  parties  that  the  defendants  should  plead  the  general 
denial,  and  that  each  party  might,  under  the  issue  thus 
formed,  prove  any  and  all  &cts  which  he  or  they  would  be 
entitled  to  prove  under  any  form  of  pleading  which  might 
properly  have  been  filed. 

There  was  a  trial  by  jury,  a  verdict  for  the  plaintiff,  a  mo- 
tion for  a  new  trial  overruled,  exceptions  taken,  and  the 
evidence  and  instructions  put  in  the  record,  and  final  judg- 
ment rendered  on  the  verdict  for  the  plaintiff. 

The  errors  assigned  resolve  themselves  into  the  question 
whether  the  ruling  of  the  court,  refusing  to  grant  a  new  trial 
on  the  motion  of  the  defendants,  was  correct  or  not. 

The  plaintiff  sold  to  the  defendants  a  boat  and  load  of 
hoop-poles,  then  l3ang  in  a  stream  known  as  Anderson 
River,  for  seven  hundred  and  twenty-five  dollars.  The 
plaintiff  agreed  to  deliver  the  boat,  etc.,  on  the  first  rise  in 
the  river,  in  Williamson's  mill-pond,  about  fifteen  miles  be- 
low where  it  was  at  the  time  of  the  sale,  the  defendants 
agreeing  to  pay  for  such  delivery,  not  exceeding  a  specified 
amount.  At  the  time  of  the  sale,  the  boat  was  lying  on  the 
bottom  of  the  river,  laden  with  the  hoop-poles.    The  plain- 
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tiff  contended  and  testified  on  the  trial  that  the  property  in 
the  boat  passed  at  the  time  of  the  sale,  notwithstanding  the 
agreement  on  his  part  to  deliver  it  in  the  mill-pond.  The 
defendants  paid  two  hundred  dollars  of  the  price  at  the  time 
of  the  purchase,  were  to  pay  three  hundred  dollars  more  in 
ten  or  fifteen  days,  which  they  did,  and  gave  the  note  men- 
tioned in  the  first  paragraph  of  the  complaint  for  two  hun- 
dred and  twenty-five  dollars,  as  the  balance  of  the  price. 
The  account  referred  to  in  the  second  paragraph  is  for  the 
expenses  of  unloading  the  boat,  and  putting  the  load  in 
again,  and  running  her  so  far  as  she  went  It  is  for  money 
paid  for  the  hire  of  hands,  for  the  services  of  Aders  himself, 
for  board  of  hands  paid,  and  for  the  price  of  one  oar  pin, 
amounting  in  all  to  seventy-nine  dollars  and  fifty  cents,  with 
a  credit  of  ten  dollars,  leaving  due,  as  is  claimed,  sixty-nine 
dollars  and  fifty  cents.  The  defendants  contended  and  testified 
that  the  property  in  the  boat  and  hoop-poles  was  not  to 
pass,  and  did  not  pass,  until  they  should  be  delivered  in  the 
mill-pond,  although  they  admit  that  they  were  to  pay  the 
expenses  of  running  the  boat,  not  to  exceed  twenty  dollars 
or  twenty-five  dollars.  The  evidence  tends  to  show  that  the 
boat  was  lying  in  a  twisted  and  bad  position  at  the  time  of 
the  sale,  and  that  this  fact  was  not  communicated  to  the 
defendants.  At  the  first  rise  in  the  river,  the  boat  filled 
with  water,  and  was  not  run  by  the  plaintiff  to  the  mill- 
pond;  nor  was  it  at  anytime  so  run  and  delivered  to  the  de- 
fendants, but,  on  the  contrary,  at  a  subsequent  rise  in  the 
river,  the  boat,  after  having  been  dropped  down  a  short  dis- 
tance and  fastened,  was  allowed  to  drift  away  and  was 
broken  up  and  rendered  unfit  for  further  use,  and  became  a 
total  loss.  The  hoop-poles  were  hauled  by  land  a  distance 
of  eight  or  ten  miles  to  Troy,  by  the  defendants,  at  an  ex- 
pense of  three  hundred  and  thirty-five  dollars.  The  boat  was 
worth  one  hundred  and  fifty  dollars  before  it  sank.  The  boat 
and  hoop-poles,  delivered  in  the  mill-pond,  would  have  been 
worth  nine  hundred  and  fifly  dollars.  After  the  boat  had 
sunk,  they  were  worth  only  about  four  hundred  and  fifty 
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dollars^  at  the  same  place.  The  reason  assigned  by  the 
defendants  for  taking  possession  of  the  wreck  was,  that 
they  had  paid  Aders  five  hundred  dollars,  and  that  he 
was  not  responsible.  Aders  testified  that  at  the  first  rise  in 
the  river  after  the  sale  of  the  boat,  they  could  have  run  her 
out  if  they  had  been  ready,  but  they  did  not,  and  the  boat 
filled  with  water,  leaves,  and  mud,  and  they  had  to  unload 
her.  Why  they  were  not  ready  to  run  the  boat  out,  he  did 
not  state.  There  was  a  question  whether  the  defendants 
had  not  authorized  another  person  to  run  the  boat  out  But 
we  think  it  is  only  shown  that  this  person  was  to  do  so,  if 
at  all,  in  the  event  that  Aders  failed  to  do  so,  and  that  the 
defendants  did  not  do  anything  to  relieve  the  plaintiff  from 
the  obligation  assumed  by  him  to  deliver  the  boat  and  cargo 
in  the  mill-pond.  We  think  this  obligation  on  the  part  of 
the  plaintiff  required  him  to  take  proper  and  reasonable  care 
of  the  boat  and  cargo  until  the  rise  came,  and  until  he  had 
run  it  to  the  place  designated. 

The  first  question  is,  as  to  the  sufficiency  of  the  evidence 
to  support  the  verdict  of  the  jury.  Upon  the  question, 
whether  the  property  in  the  boat  and  poles  passed  to  the 
defendants  at  the  time  of  the  sale  or  not,  we  could  not  dis- 
turb the  finding  of  the  jury,  for  the  reason  that  the  evidence 
on  this  part  of  the  case  is  conflicting,  bringing  the  case 
within  the  well  established  rule  in  this  court,  not  to  disturb 
a  judgment  in  such  a  case.  But  in  the  other  view  of  the 
case,  that  is,  that  although  the  property  in  the  boat  and  poles 
passed  to  the  defendants  at  the  time  of  the  sale,  the  plaintiff 
was  bound  to  take  care  of  the  property,  and  deliver  it  on 
the  first  sufficient  rise  in  the  river,  at  the  miU-pond,  we 
think  the  case  was  quite  clearly  made  out  in  favor  of  the 
defendants.  The  contract  for  such  delivery  is  shown,  and 
its  breach  also,  and  that  the  damages  to  the  defendants  were 
more  than  the  amount  of  the  note  on  which  the  suit  was 
brought.  The  items  of  the  account  were  for  expenses  of 
unloading  and  loading  the  boat,  and  the  fruitless  attempt  to 
comply  with  the  agreement  for  the  delivery  of  the  boat,  etc., 
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and  we  think  are  not  properly  chargeable  to  the  defendants, 
according  to  the  evidence. 

After  charging  the  jury  with  reference  to  the  law  of  the 
case,  if  they  found  that  the  property  in  the  boat  and  poles 
passed  at  the  time  of  the  contract,  the  court  instructed  them 
as  follows : 

"  If,  on  the  contrary,  you  find  the  sale  of  the  boat  to  have 
been  an  absolute  sale,  and  the  property  and  risk  of  it  passed 
to  defendants  as  it  lay  in  the  bed  of  the  creek,  but  also  find 
that  plaintiff,  by  an  independent  contract,  made  the  same 
day,  agreed  to  run  the  boat  in  the  mill-pond,  on  the  first 
rise  of  water,  for  so  much  per  day  for  his  services,  then,  if 
the  plaintiff  failed  so  to  run  the  boat  on  the  first  rise  of 
water,  and  the  boat  was  lost  by  his  negligence  or  careless- 
ness, the  plaintiff  is  liable  to  defendants  for  damages  caused 
by  such  negligence.  In  this  case  the  plaintiff  would  not  be 
liable  for  loss,  unless  the  defendants  show  that  the  loss  was 
occasioned  by  the  carelessness  or  negligence  of  the  plaintiff. 
If  it  was  such  floods  or  storms  as  ordinary  care  or  prudence 
could  not  provide  against,  then  the  plaintiff  is  not  liable." 

We  think  this  instruction  was  incorrect.  The  agreement 
on  the  part  of  the  appellee,  to  deliver  the  boat  and  cargo  at 
the  mill-pond,  was  a  part  of  the  contract  of  sale ;  and  it  was 
not  proper  for  the  court  to  require  the  jury  to  find  that  there 
was  "an  independent  contract  made  the  same  day,"  etc., 
before  they  could  find  for  the  defendants.  Nor  was  it  proper 
for  the  court  to  say  to  the  jury,  that  the  appellee  would  only 
be  liable  for  the  breach  of  the  contract  to  deliver  the  boat 
and  cargo,  upon  proof  of  negligence  or  carelessness  on  his 
part.  The  breach  of  a  contract  may  be  shown  without 
proof  of  carelessness  or  negligence. 

We  think  that  under  the  contract  the  appellee  was  bound 
to  run  and  deliver  the  boat,  etc.,  at  the  mill-pond  safely,  if 
it  could  have  been  done  by  the  use  of  ordinary  and  reason- 
able care  and  diligence;  and  that  if  for  the  want  of  such 
reasonable  care  and  diligence,  the  boat,  etc.,  were  injured, 
the  appellee  was  liable  for  the  resulting  damages.    There 
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are  others  of  the  instructions  given  by  the  court  that  should 
not  have  been  given.  The  court  refused  to  give  the  follow- 
ing instruction  asked  by  the  defendants : 

*'If  the  jury  believe  that  the  note  now  in  suit  was  given 
as  a  part  of  the  consideration  of  the  boat  and  poles,  and 
that  a  part  of  the  contract  of  the  plaintiff  was  that  he  should 
deliver  the  boat  and  poles  in  Williamson's  mill*pond  on  the 
first  rise  in  Anderson  after  the  purchase,  and  if  they  find 
that  the  boat  and  load  Were  not  delivered  according  to  the 
contract,  or  during  the  first  rise  in  Anderson,  then  any  dam- 
ages the  defendants  sustained  on  account  of  the  breach  of 
contract  would  be  a  counter  claim  which  they  may  set  up  in 
this  suit  by  way  of  recoupment ;  and  if  the  damages  are  greater 
than  the  amount  of  the  note  and  account,  then  you  ought  to 
find  not  only  for  the  defendants,  but  give  them  a  verdict  for 
the  balance  of  such  damages.'' 

We  think  this  instruction  was  correct,  and  should  have 
been  given  by  the  court. 

There  were  other  instructions  asked  by  the  defendants, 
and  refused  by  the  court,  which  should  have  been  given ; 
but  we  do  not  deem  it  necessary  to  set  them  out  in  this 
opinion.  It  was  assigned  as  a  reason  for  a  new  trial  that  the 
court  had  improperly  admitted  the  statements  of  oncCassady 
in  evidence,  and  there  would  seem  to  have  been  a  good 
ground  of  objection  to  his  statements,  as  they  were  made 
in  the  absence  of  the  party  against  whom  they  were  intro- 
duced; but  the  ground  of  the  objection  does  not  appear  to 
have  been  pointed  out  to  the  court,  which  was  essential  in 
order  properly  to  reserve  the  question  for  this  court.  Rob- 
tnsonv.  Murphy y  33  Ind.  482;  Schenck  v.  Butsch,  32  Ind, 
338;  yemisan  v.  Walsh,  30  Ind.  388. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded with  instructions  to  grant  a  new  trial. 

S.  K.  Wolfe,  for  appellants. 

W.  H.  Peckinfaugh,  E.  R.  Hatfield,  and  J.  B.  Black,  for 
appellee. 
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Caffrey  V.  Dudgeon  et  al. 

Justice  of  the  Peace. — Replevin  Bond, — In  an  action  to  recover  the  posses- 
sion of  personal  property,  where  the  value  of  the  property  claimed  exceeds 
two  hundred  dollars,  a  justice  of  the  peace  has  no  jurisdiction,  and  cannot 
approve  the  bond,  or  issue  the  writ  of  replevin,  or  take  any  action  in  the 
premises ;  and  a  bond  approved  by  a  justice  in  such  case  is  void,  and  no 
action  can  be  maintained  thereon. 

Estoppel. — Bond, — If  a  bond  is  void  in  its  inception,  and  possesses  no  force 
or  validity,  it  cannot  work  an  estoppel. 

APPEAL  from  the  Newton  Circuit  Court. 

BusKiRK,  C.  J. — ^The  record  in  this  cause  presents  for  our 
consideration  and  decision  but  a  single  question,  and  that 
arises  upon  the  alleged  error  of  the  court  in  sustaining  a  de- 
murrer to  the  complaint. 

The  action  was  based  upon  a  replevin  bond.  The  mate- 
rial facts  alleged  in  the  complaint  are  these: 

That  on  the  29th  day  of  January,  1 870,  Samuel  W.  Dud- 
geon filed,  in  the  office  of  one  Palmer  A.  Black,  a  justice  of 
the  peace  of  Benton  county,  in  the  State  of  Indiana,  a  sworn 
complaint,  in  which  it  was  alleged  that  the  plaintiff  was  the 
owner,  and  entitled  to  the  immediate  possession,  of  a  span 
of  horses  of  the  value  of  three  hundred  dollars,  of  a  wagon 
and  harness  of  the  value  of  ninety  dollars,  and  of  certain 
crops  raised  by  Charles  Caffrey,  on  a  certain  described  tract 
of  land,  of  the  value  of  sixty  dollars;  that  all  of  said  prop- 
erty was  unlawfully  detained  in  said  county  by  the  defend- 
ant, Charles  Caffrey;  that  for  the  purpose  of  procuring  a 
writ  of  replevin  and  obtaining  the  possession  of  said  proper- 
ty, the  said  Dudgeon,  as  principal,  with  Cornelius  B.  Lemaster 
and  George  Hardy,  as  his  sureties,  executed  a  bond,  paya- 
ble to  the  said  Cafirey,  in  the  penal  sum  of  nine  hundred 
dollars,  conditioned  according  to  law,  which  bond  was  ap- 
proved by  the  said  Black  as  such  justice  of  the  peace;  that 
upon  the  filing  of  the  said  bond,  the  said  justice  issued  a 
writ  of  replevin  for  said  property,  by  means  of  which  the 
said  Dudgeon  obtained  the  possession  of  said  property;  that 
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on  the  hearing  of  the  said  cause,  the  same  was,  on  the  mo- 
tion of  the  defendant  in  that  action,  dismissed  by  the 
said  justice  of  the  peace,  for  the  want  of  jurisdiction  over 
the  subject-matter,  and  an  order  was  then  made  by  such  jus- 
tice that  the  plaintiff  should  return  such  property  to  the  de- 
fendant; that  the  said  Dudgeon  had  failed  and  refused  to  re- 
deliver said  property,  but  iilegsflly,  wrongfully,  and  to  the 
damage  of  the  plaintiff)  retained  the  possession  of  the  same. 

To  this  complaint  the  defendants  demurred,  for  the  reason 
that  it  did  not  contain  facts  sufficient  to  constitute  a  cause  of 
action.  The  court  sustained  the  demurrer,  to  which  ruling 
the  plaintiff  excepted;  and  the  plaintiff  refusing  to  plead 
further,  final  judgment  was  rendered  for  the  defendants, 
from  which  judgment  the  plaintiff  appealed,  and  assigns  for 
error  the  sustaining  of  the  demurrer  to  the  complaint. 

The  objection  urged  to  the  complaint  is,  that  the  facts 
therein  stated  afHrmatively  show  that  the  justice  of  the 
peace  had  no  jurisdiction  of  the  action  of  replevin,  and  that 
consequently  the  bond  was  illegal  and  void.  It  is  main- 
tained by  the  appellant  that  the  justice  of  the  peace  had 
jurisdiction  of  said  action;  but,  that  if  he  had  no  jurisdic- 
tion, the  defendants  are  estopped  from  denying  the  jurisdic- 
tion of  the  justice  over  the  subject-matter  of  said  action. 

The  first  question,  therefore,  to  determine  is,  whether  the 
justice  possessed  jurisdiction  of  the  said  action  of  replevin. 
The  jurisdiction  of  a  justice  of  the  peace,  in  this  State,  is 
fixed,  regulated,  and  limited  by  statute. 

It  was  said  by  this  court,  in  Willey  v.  Strickland,  8  Ind. 
453,  that,  "at  common  law,  a  justice  was  only  a  conserva- 
tor of  the  peace.  All  civil  jurisdiction  is  conferred  upon 
justices  by  statute,  and  the  justices'  court  is  a  court  of 
special  and  limited  jurisdiction." 

It  was  held  by  this  court,  in  Gregg  v.  Wooden,  7  Ind.  499, 
that  "the  civil  jurisdiction  of  justices  is  governed  wholly  by 
statute.     They  have  none  except  what  the  statute  confers." 

This  court,  in  The  Ohio,  etc.,  R.  R.  Co.  v.  Hanna,  16  Ind. 
Vol.  XXXVIII.— 33 
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391,  decided  that  "the  court  of  a  justice  of  the  peace  is  one  of 
special  limited  jurisdiction,  which  acts  by  virtue  of  statutory 
power,  and  whose  acts,  to  be  valid,  must  be  authorized  by 
statute." 

In  Hawkins  v.  Tfte  State,  24  Ind.  2889  it  is  said:  "The 
power  and  jurisdiction  of  justices  of  the  peace  are  specially 
conferred  by  statute,  and  they  can  exercise  no  authority 
not  thus  given."  , 

The  civil  jurisdiction  of  justices  of  the  peace  is  conferred 
and  regulated  by  the  following  section  of  the  statute  defin- 
ing the  powers  and  jurisdiction  of  justices. 

"Sec.  10.  Justices  of  the  peace  shall  have  jurisdiction  to 
try  and  determine  suits  founded  on  contracts  or  tort,  where 
the  debt  or  damage  claimed  or  the  value  of  the  property 
sought  to  be  recovered  does  not  exceed  one  hundred  dol- 
lars, and  concurrent  jurisdiction  to  the  amount  of  two  hun- 
dred dollars,  but  the  defendant  may  confess  judgment  for 
any  sum  .not  exceeding  three  hundred  dollars^  No  justice 
shall  have  jurisdiction  in  any  action  of  slander,  for  malicious 
prosecutions,  or  breach  of  marriage  contract,  nor  in  any 
action  wherein  the  title  to  lands  shall  come  in  question, 
or  the  justice  be  related  by  blood  or  marriage  to  either 
party." 

By  the  above  section,  justices  have  jurisdiction  in  actions 
for  the  recovery  of  personal  property,  where  the  value  of 
the  property  sought  to  be  recovered  does  not  exceed  two 
hundred  dollars.  Where  the  value  of  the  property  sought  to 
be  recovered  exceeds  in  value  the  sum  of  two  hundred  dol- 
lars, justices  have  no  power  or  jurisdiction.  In  the  case 
under  consideration,  the  value  of  the  property  sought  to  be 
recovered  was  four  hundred  and  fifty  dollars. 

There  seems  to  be  no  room  for  doubt,  under  the  above 
section,  and  the  numerous  decisions  of  this  court,  that  where 
the  value  of  the  property  claimed  exceeds  two  hundred  dol- 
lars, a  justice  of  the  peace  has  no  power  or  authority  to 
accept  or  approve  a  bond  in  replevin,  or  to  issue  a  writ  of 
replevin,  or  to  do  anything  whatever  in  the  cause ;  and  as 
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the  authority  to  approve  a  bond  and  issue  a  writ  in  replevin 
is"  conferred  solely  and  exclusively  by  statute,  it  necessarily 
and  unavoidably  results  that  if  the  justice  of  the  peace  had 
no  jurisdiction  of  the  cause,  the  bond  must  be  void. 

This  is  settled  by^several  decisions  of  this  court  In  the 
case  of  Olds  v.  The  State^  ex  rel.  BrookinSy  6  Blackf.  91, 
which  was  an  action  on  a  constable's  bond,  where  an  appoint- 
ment had  been  made  by  the  justice  of  the  peace,  the  Ian- 
guage  of  this  court  is :  "  The  second  assignment  of  error 
is,  that  the  justice  had  no  authority  to  make  the  appoint- 
ment, and  the  bond  was  consequently  void.  This  ol^ection 
is  fatal." 

After  referring  to  the  statute  which  was  the  justice's  au- 
thority for  making  an  appointment,  the  court  say :  '^  But 
the  facts  before  us  do  not  bring  the  case  within  either  of 
those  statutes;  and  there  was,  therefore,  no  authority  for 
the  appointment.  It  follows,  that  both  the  appointment 
and  the  bond  are  void."  See  Wilson  v.  Hobday ^  4  M.  &  S. 
121 ;    Commonwealth  v.  yacksotis  E^r,  i  Leigh,  485. 

The  case  of  Sherry  v.  Foresman,  6  Blackf.  56,  was  an  ac- 
tion of  debt  on  a  replevin  bond.  The  fifth  and  ninth  pleas 
were  in  substance  the  same,  and  were  as  follows :  '*  That 
Foresman  and  Earl  were  ready  and  willing,  at,  etc.,  to  prose- 
cute their  writ  of  replevin  with  effect,  but  the  .cojurt,  at  the 
instance  of  the  plaintiils,  dismissed  the  cause  for  .want  of 
jurisdiction,  on  the  ground  of  defects  apparent  on  the  face 
of  the  affidavit  and  the  writ ;  and  no  damages  were  recov- 
ered in  the  action  of  replevin,  nor  was  a  return  of  the  prop- 
erty awarded." 

The  court,  in  commenting  on  the  above  pleas,  say :  "  The 
fifth  and  ninth  pleas  are  also  insufficient  There  is  no  doubt 
that  if  the  court  in  which  the  bond  was  taken,  had  no  juris- 
diction of  the  subject-matter,  the  bond  would  be  void  and 
the  pleas  on  that  ground  good.  But  there  is  not  the  slight- 
est reason  for  saying  that  the  court  had  na  jurisdiction  of 
the  replevin  suit" 

The  case  of  Byers  v.  The  StaU^  ex  rek  Hutchison^  20  Ind. 
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47,  was  an  action  on  a  bond  given  in  a  proceeding  in  bas- 
tardy. The  court  say :  "  The  bond,  then,  which  was  the 
foundation  of  the  present  suit,  was  required  and  taken  by 
the  magistrate  without  authority  of  law,  because  the  statute 
authorizing  it  was  unconstitutional,  and  so  fiu*  void,  and  not 
law ;  and,  further,  the  bond  was,  we  may  say,  forbidden  by 
the  constitution,  the  paramount  law,  and,  hence,  was  taken, 
not  only  without  law,  but  in  violation  of  law ;  and  the  ques- 
tion  arises,  can  such  a  bond  be  enforced  under  any  circum- 
stances ?  We  think  not.  Such  a  bond  is  without  a  valid 
consideration,  and  that  fact  is  a  bar  to  an  action  upon  it. 
Indeed,  it  is  the  settled  law  of  this  State,  that  where  a  bond 
or  recognizance  is  taken  by  an  officer  or  court,  acting  simply 
under  statutory  power,  the  instrument  taken  must  be  author- 
ized by  the  statute  or  it  will  be  void,  and  in  suing  upon 
such  instrument  the  complaint  must  set  out  the  facts  show- 
ing that  the  bond  or  recognizance  was  taken  in  a  case  where 
the  law  authorized  it ;  and,  in  many  cases,  it  must  appear 
that  it  was  taken  exactly,  or  substantially,  in  accordance 
with  the  statutory  power."  Myers  v.  Tlte  State,  19  Ind.  127; 
Macey  v.  Titcombe,  19  Ind.  1 35  ;  Butler  v,  Wadley,  1 5  Ind.  502 ; 
Skelton  V.  Bliss,  7  Ind.  TJ ;  Ellis  v.  The  State,  2  Ind.  262 ; 
Marshall  v.  The  State,  8  Blackf.  162 ;  Tlte  State  v.  Lynch, 
6  Blackf.  395;  Spader  v.  Frost,  4  Blackf!  190;  Martin  v. 
Kennard,  3  Blackf.  430;  Silver  v.  Tlte  Governor,  4  Blackf. 
1 5 ;  Parker  v.  Henderson,  i  Ind.  62 ;  The  State  v.  Intnan,  7 
Blackf.  225. 

The  case  of  Benedict  v.  Bray,  2  Cal.  251,.  was  an  action 
upon  a  bond  which  had  been  executed  by  the  plaintiff  in  a 
proceeding  in  attachment  which  had  been  commenced  before 
a  justice  of  the  peace.  The  sum  claimed  in  the  attachment 
suit  was  one  thousand  dollars^  which  sum  exceeded  the  juris- 
diction of  the  justice  of  the  peace.  The  court  held,  that 
"  if  a  justice  of  the  peace  issue  an  attachment,  and  take 
bond  in  a  suit  for  a  sum  exceeding  his  jurisdiction,  the  pro- 
ceedings  are  void,  and  no  action  lies  on  the  bond." 

The  court  say :    **  The  justice  in  this  case  had  no  author- 
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ity  to  issue  an  attachment,  or  to  take  such  a  bond  founded 
upon  it  He  was,  under  our  statutes,  totally  without  juris- 
diction, ratione  materia,  A  bond  exacted  by  an  officer 
when  he  has  no  authority  to  require  it,  is  void." 

To  the  same  effect  are  the  following  cases :  Thompson  v. 
Lockwoody  15  Johns.  256;  Germond  v.  The  People^  i  Hill,  N. 
Y.  343 ;  Perry  v.  Hensley^  14  B.  Mon.  474 ;  BuckingJmm  v. 
Bailey,  4  Sm.  &  M.  538. 

It  was  held  in  the  following  cases,  that  where  an  action 
was  brought  upon  a  bond  or  recognizance  which  had  been 
taken  by  a  court  of  limited  and  inferior  jurisdiction,  it  must 
appear  in  the  complaint  that  the  court  had  jurisdiction  of 
the  cause  in  which  the  bond  was  taken,  and  authority  to 
exact  and  approve  the  bond,  or  it  would  be  held  bad  on  de- 
murrer. Tarbell  v.  Gray,  4  Gray,  444;  Green  v.  Haskell^  24 
Maine,  180;  Libby  v.  Main^  2  Fairfield,  344;  Bridge  v.  Ford^ 
4  Mass.  641. 

In  Green  v.  Haskell^^supra,  the  court  say :  "  Nothing  is 
to  be  presumed  in  favor  of  the  jurisdiction  of  an  inferior 
magistrate,  it  not  being  general,  but  confined  and  limited  by 
particular  statutes." 

Buf  it  is  maintained  by  the^appellant  that  as  the  justice  of 
the  peace  possessed,  under  the  statute,  jurisdiction  of  the 
action  of  replevin,  his  action  in  approving  the  bond  in  suit 
will  not  be  invalid,  although  the  value  of  the  property 
sought  to  be  replevied  exceeded  in  value  the  maximum 
amount  of  the  jurisdiction  of  justices  in  such  actions. 

We  cannot  concur  in  this  view.  By  the  above  section 
there  are  two  limitations  upon  the  jurisdiction  of  justices. 
The  one  is  as  to  the  amount  in  controversy,  and  the  other 
is  as  to  the  subject-matter  of  the  action.  The  limitation  as 
to  the  amount  is  a  prohibition  as  to  the  exercise  of  any  juris- 
diction where  the  sum  demanded,  or  the  value  of  the  prop- 
erty sought  to  be  recovered,  exceeds  the  limitation.  A  justice 
of  the  peace  possesses  no  more  power  or  jurisdiction  to 
hear  and  determine  an  action  of  debt,  where  the  sum  claimed 
exceeds  two  hundred  dollars,  or  an  action  for  the  possession 
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of  personal  property,  when  the  value  of  the  property  sought 
to  be  recovered  exceeded  said  sum,  than  he  would  to  hear 
and  determine  an  action  for  slander  or  breach  of  marriage 
contract.  The  inhibition  of  power  in  the  one  case  is  as 
great  as  in  the  other.  It  is  settled  law  in  this  State  that 
every  step  taken,  or  judgment  rendered,  by  a  justice  of  the 
peace,  where  the  sum  demanded,  or  the  value  of  the  property 
sought  to  be  recovered,  exceeded  the  amount  fixed  by  law  as 
the  jurisdiction  of  such  justice,  is  absolutely  null  and  void. 

Swift  V.  Woods,  S  Blackf.  97;  Remington  v.  Henrys  6 
Blackf.  63;  Steepleton  v.  M'Neely,  6  Blackf.  76;  Chandler  w. 
Davidson,  6  Blackf.  367;  Halbert  v.  Stinson,  6  Blackf.  398; 
Forsha  v.  Watkins,  4  Blackf.  520;  The  Evansville,  etc.,  R,  R. 
Co.v,  Kargus,  10  Ind.  182;  Guard  v.  Circle,  16  Ind.401; 
Leathers  v.  Hogan,  17  Ind.  242;  Mitchell  v.  Smith,  24  Ind. 
252;  Thompson  y.Kerr^  17  Ind.  288;  The  Toledo,  etc.,  R.  W. 
Co.  V.  Tilton,  27  Ind.  71;  Harrell  v.  Hammond* s  Adnir,  25 
Ind.  104. 

The  bond  must  be  valid  under  our  statute,  or  it  will  be 
void.  Justices  having  no  civil  jurisdiction  at  common  law, 
it  cannot  be  sustained  as  a  common  law  obligation.  The 
justice  had  no  pow^r  to  approve  the  bond,  unless  there  was 
pending  in  his  court  an  action  of  which  he  had  jurisdiction. 
As  the  value  of  the  property  sought  to  be  recovered  was 
stated  in  the  verified  complaint  to  be  four  hundred  and  fifty 
dollars,  the  justice  had  no  power  or  jurisdiction  to  approve 
the  bond,  or  issue  the  writ  of  replevin,  or  take  any  action  in 
the  premises,  and  no  action  can  be  sustained  on  the  bond. 

But  it  is  maintained  by  the  appellant  that  the  appellees 
are  estopped,  by  the  recitals  in  the  bond,  from  denying  that 
there  was  an  action  pending,  in  which  the  bond  was  taken ; 
and  in  support  of  this  position,  he  refers  to  the  case  of  Sam-- 
mons  V.  Newman,  27  Ind.  508.  That  was  an  action  upon  a 
replevin  bond,  and  the  court  held,  that  "where  the  plaintiff  in 
replevin  has  obtained  possession  of  the  property  under  his 
writ,  neither  he  nor  his  sureties  can  be  permitted  to  allege^ 
in  defence  in  an  action  on  the  bond,  that  no  suit  M^as  pend- 
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ing  when  the  bond  was  executed,  because  no  writ  of  sum- 
mons ever  issued  in  the  replevin  suit." 

There  can  be  no  doubt  that  the  ruling  in  said  case  was  cor- 
rect upon  the  facts  of  that  case,  hut  it  cannot  be  regarded 
as  authority  in  the  case  under  consideration.  In  that  case 
the  court  had  full  and  undoubted  jurisdiction  of  the  subject- 
matter  of  the  suit,  and  the  only  objection  was  that  the  court 
had  not,  by  the  issuing  and  service  of  a  summons,  acquired 
jurisdiction  of  the  person  of  the  defendant;  while  in  the 
case  under  consideration,  the  court  had  no  jurisdiction 
of  the  subject-matter  of  the  action ;  and  in  such  a  case  the 
service  of  a  summons  or  the  voluntary  appearance  of  the 
defendant  to  the  action  could  not  confer  jurisdiction  on  the 
justice  of  the  peace  over  the  subject-matter.  The  proceed- 
ing for  the  recovery  of  the  possession  of  personal  property 
before  a  justice  of  the  peace  is  different  from  the  one  in 
the  circuit  or  common  pleas  court 

The  first  step  in  the  proceeding  before  the  justice  is  the 
filing  of  a  written  complaint,  verified  by  affidavit,  setting 
forth  that  his  personal  goods,  not  exceeding  in  value  two 
hundred  dollars,  have  been  wrongfully  taken,  or  are  unlaw- 
fully detained  by  any  other  person,  specifically  describing 
such  property  and  giving  the  value  thereof,  and  alleging 
that  the  same  has  not  been  taken  by  virtue  of  any  execution 
or  other  writ  against  him,  or,  if  so  taken,  that  the  same  is 
exempt  from  execution  by  virtue  of  the  laws  of  this  State, 
and  claiming  damages  for  the  detention  or  taking  of  the 
same,  not  exceeding  one  hundred  dollars  in  addition,  etc. 

When  the  above  complaint  is  filed,  the  plaintiff  is  required 
to  file  with  such  justice  a  bond  with  surety,  to  be  approved 
by  such  justice,  and  payable  to  the  defendant  in  a  sum 
double  the  value  of  such  goods,  conditioned  that  he  will 
prosecute  such  complaint  to  effect  and  return  such  goods  to 
such  defendant,  if  judgment  of  return  be  awarded  to  him, 
and  pay  all  damages  awarded  such  defendant. 

When  the  complaint  and  bond  have  been  filed,  the  justice 
sh^ll  issue  to  some  constable  of  the  county  his  writ,  com- 
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manding  him  to  take  the  property  described  and  deliver  it 
forthwith  to  such  plaintiff)  and  that  he  summon  said  defend- 
ant to  appear  at  a  time  and  place  therein  named  before  such 
justice,  to  answer  such  complaint 

It  will  be  observed  that  the  writ  of  replevin  has  a  double 
character  and  performs  ^  double  service.  In  the  first  place, 
it  is  a  proceeding  in  rem,  as  it  alone  affects  the  property, 
and  that  portion  of  the  writ  is  usually  first  served,  as  the 
officer  is  required  to  take  and  deliver  the  property  to  the 
plaintiff*  forthwith.  The  usual  practice,  after  the  property  is 
taken  and  delivered  to  the  plaintiff)  is  for  the  officer  to  exe- 
cute the  personal  part  of  the  writ  by  serving  the  same  on 
the  defendant.  But  the  important  matter  to  be  considered 
is,  that  the  bond  has  to  be  filed  before  the  writ  is  issued. 
Then  as  the  court  had  jurisdiction  of  the  subject-matter  of 
the  action,  it  possessed  the  undoubted  authority  to  approve 
of  the  bond;  and  we  can  well  see  how  this  court  held  in  the 
above  case  that  the  defendants  could  not  allege,  as  a 
defence  to  the  action  on  the  bond,  that  there  wasu  no 
suit  pending  when  the  bond  was  executed.  The  complaint 
and  bond  had  been  filed,  the  writ  had  been  issued  and 
executed  in  part,  by  taking  the  property  and  delivering  it  to 
the  plaintiff)  and  the  failure  to  notify  the  defendant  was  a 
breach  of  that  portion  of  the  bond  which  required  the  plain- 
tiff* to  prosecute  the  action  with  effect.  The  proceedings  up 
to  the  approval  of  the  bond  were  regular  and  legal,  and  any 
subsequent  irregularity  could  not  affect  the  validity  of  the 
bond  that  was  valid  and  legal  when  executed.  We  recog- 
nize the  principles  of  estoppel  contended  for  by  the  counsel 
for  appellant,  when  applied  to  a  legal  and  valid  bond ;  and 
they  are,  that  a  party  is  estopped  from  denying  the  truth  of 
the  admissions  and  the  recitals  of  fact  therein  contained ;  but 
we  confess  our  inability  to  see  their  application  and  force  in 
a  case  like  the  one  under  consideration.  The  whole  doc- 
trine of  estoppels  of  this  kind  is  based  upon  the  theory 
that  the  instrument,  whether  it  is  a  record  of  court,  a  deed, 
a  mortgage,  or  a  bond,  is  legal  and  valid,  and  by  virtue  of 


MAY  TERM,  1872.  521 


Caffiney  v.  Dudgeon  et  aL 


its  legality  and  by  force  of  its  validity,  operates  as  an  estop- 
pel. Would  one  contend  that  an  instrument  that  had  been 
forged  or  obtained  by  fraud  could  produce  an  estoppel  against 
the  party  whose  name  had  been  forged  or  whose  signature  had 
been  procured  by  fraud?  We  suppose  not,  as  the  law  is 
well  and  firmly  settled  against  such  a  monstrous  proposition. 
If  the  bond  under  consideration  was  void  from  its  incep- 
tion, it  never  possessed  any  force  or  validity,  and  conse- 
quently could  not  work  an  estoppel. 

The  argument  which  has  been  pressed  upon  our  consider- 
ation, that  an  affirmance  of  the  judgment  would  produce 
great  injustice  and  hardship  to  the  appellant,  can  have  no 
force  with  us,  when  our  duty  is  plainly  marked  out  and 
clearly  defined  by  the  repeated  decisions  of  this  and  other 
courts.  Our  statutes  have  prescribed  the  powers,  defined 
the  duties,  and  fixed  the  boundaries  to  the  jurisdiction  of 
'just;{ces  of  the  peace.  These  statutes  must  be  respected. 
The  court  cannot  change  the  law.  We  can  only  administer 
it.  Every  officer  is  presumed  to  know  his  duty.  If  he  does 
not,  and  transcends  his  powers,  the  responsibility  rests  with 
him  and  those  who  evoked  the  exercise  of  unauthorized 
powers.  The  better  and  safer  rule  is  to  hold  all  public  officers 
to  a  rigid  and  faithful  discharge  of  their  duties  as  defined  by 
law,  and  to  discourage  the  exercise  of  unauthorized  powers. 
The  conclusion  that  we  have  reached  does  not  deprive  the 
appellant  of  a  remedy,  for  the  justice  of  the  peace  who  issued 
•the  writ,  the  plaintiff  in  that  action  who  procured  him  to  issue 
it,  and  the  officer  who  served  it,  if  the  want  of  jurisdiction 
appeared  on  the  face  of  the  writ,  were  trespassers,  and  as 
such  are  liable  for  the  consequences  of  their  wrongful  and 
illegal  acts. 

The  court,  in  our  opinion,  committed  no  error  in  sustain- 
ing the  demurrer  to  the  complaint. 

The  judgment  is  affirmed,  with  costs. 

y.  Wallace,  for  appellant. 

W.  H.  Martin,  for  appellees. 
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Kent  et  al.  z/.  Fullenlove  et  al. 

Injunction. — Executitm. — Fradice, — Where  proceedings  were  instituted  to 
enjoin  an  execution  issued  on  a  judgment  rendered  on  the  last  day  of  a  term 
of  the  circuit  court,  but  not  entered  on  the  order  book  or  read  in  open 
court  and  signed,  but  so  entered  and  signed  in  vacation,  and  where  relief 
was  also  asked  against  the  judgment  as  being  void,  it  was  not  em>r  to  refuse 
to  strike  out  an  answer  admitting  that  the  record  was  not  signed,  or  the 
judgment  entered  or  read  in  open  court,  but  asking  that  it  might  be  then 
read  and  signed;  and  it  was  proper  for  the  court  to  enjoin  the  execution  and 
to  order  the  entry  of  the  judgment  to  be  read  and  sign  the  same  then  on  motion. 

APPEAL  from  the  Floyd  Circuit  Court, 

Downey,  J. — ^The  complaint  in  this  case  was  filed  by  the 
appellants  against  the  appellees  to  enjoin  the  execution  of  a 
judgment  rendered  in  said  court  in  favor  of  John  F.  Gray, 
one  of  the  appellees,  against  the  apj)ellants.  It  is  alleged  in 
the  complaint  that  the  judgment  was  rendered  on  the  i8th 
day  of  May,  1867,  which  was  the  last  day  of  the  term,  but 
was  not  put  upon  the  order  book  until  in  the  month  of  June, 
in  the  said  year,  during  the  vacation  of  said  court,  and  that 
in  August  following,  in  vacation,  the  judge  of  ^he  court 
signed  the  record  thereof;  that  the  record  of  said  judgment 
had  never  been  read  in  open  court  at  any  time ;  that  Fullen- 
love, as  sheriflF,  by  order  of  Gray,  was  about  to  collect  the 
amount  of  said  judgment  by  virtue  of  an  execution  in  his 
hands,  issued  on  said  judgment;  wherefore,  etc. 

The  defendants  moved  the  court  for  a  change  of  venue, 
because  the  judge  of  the  circuit  court  was  a  material  wit-» 
ness  for  them,  the  determination  of  which  motion  was  de- 
ferred until  the  issues  should  be  completed.  Gray  filed  his 
answer  and  cross  complaint,  in  which  he  alleged  that  on  the 
27th  day  of  March,  1866,  he  filed  his  complaint  against  the 

appellants  in  said  court;  that  on  the day  of  May,  1867, 

the  cause  was  submitted  to  the  court  for  trial,  and  on  the 
1 8th  day  of  May,  1867,  the  court  made  and  announced  its 
finding  for  the  sum  of,  etc. ;  that  the  appellants  moved  for 
a  new  trial,  which  motion  was  overruled,  and  judgment  was 
then  and  there  rendered  by  the  court  in  favor  of  said  Gray 
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against  the  appellants  for,  etc.,  from  which  the  appellants 
then  prayed  an  appeal  to  the  Supreme  Court;  that  the  i8th 
day  of  May,  1867,  was  the  last  day  of  the  April  term  of 
said  court;  that  said  judgment  was  not  then  entered  on  the 
order  book  of  said  court,  nor  read  at  said  term  and  signed 
by.  the  judge,  and  that  the  judgment,  although  since  entered 
on  the  order  book,  had  never  been  read  in  open  court,  but 
he  avers  that  said  judgment  remains  in  full  force,  etc. ;  that 
the  only  reason  why  it  was  not  entered  and  signed  at  said 
term  was  because  of  the  expiration  of  the  said  term  and  the 
want  of  sufficient  time.  Wherefore  he  prays  that  the  files  in 
said  cause  and  the  entries  and  proceedings  may  be  examined 
and  inspected  by  the  court,  and  that  upon  such  examina- 
tion and  inspection  said  entry  and  judgment  may  here,  at 
the  present  term,  be  publicly  read  in  open  court,  nutic  pro 
tuiiCy  and  that  the  same  may  be  signed  by  the  judge,  and  for 
all  other  proper  relief. 

FuUenlove,  the  sherifT,  filed  a  similar  answer,  praying  the 
same  relief. 

The  plaintiffs  moved  to  strike  out  each  of  the  answers, 
but  their  motions  were  overruled.  They  then  demurred 
separately  to  each  of  the  said  answers,  and  their  demurrers 
were  also  overruled.  They  excepted.  They  then  moved 
the  court  for  judgment  in  their  favor  upon  all  the  allegations 
of  the  complaint,  because  there  was  no  pleading  on  file  by 
the  defendants  either  denying  the  allegations  of  the  com- 
plaint, or  confessing  and  avoiding  the  same.  The  court  was 
of  the  opinion  that  the  plaintiffs  were  entitled  to  judgment 
in  their  favor  upon  all  the  allegations  of  the  complaint, 
but  not  to  the  entire  relief  prayed  for  in  their  complaint,  and 
thereupon  the  said  motion  was  overruled  by  the  court,  and 
the  plaintiffs  excepted. 

They  then  moved  the  court  for  a  decree  to  vacate  the 
judgment  in  the  complaint  described,  and  to  set  the  same 
aside,  and  declare  it  void,  and  to  award  a  perpetual  injunc- 
tion, as  prayed  for  in  the  complaint;  but  the  court  declined 
to  grant  said  motion  in  its  full  extent,  and  in  lieu  thereof 
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ordered  and  adjudged  that  the  said  judgment  was  a  valid 
judgment,  and  that  the  same  ought  not  to  be  vacated,  amended, 
and  set  side,  but  that  the  execution  was  irregularly  issued, 
and  that  the  plaintif!s  were  entitled  to  so  much  of  the  relief 
prayed  for  in  their  said  complaint  as  demands  an  injunction 
against  said  execution  in  said  complaiht  mentioned,  and  that 
said  execution  be  set  aside,  and  that  the  defendants,  Gray  and 
Fullenlove,  should  be  perpetually  enjoined  and  restrained 
from  any  further  proceedings  toward  the  collection  of  said 
judgment  by  virtue  of  said  execution.  The  court  also  set 
aside  the  execution,  and  rendered  judgment  in  favor  of  the 
plaintiffs  for  their  costs.  To  the  opinion  of  the  court,  in 
refusing  to  set  asid^  the  judgment,  the  plaintiffs  excepted. 

A  bill  of  exceptions  shows  that  immediately  after  over- 
ruling the  motion  to  strike  out  the  answer  of  Gray,  on  the 
motion  of  the  defendant  Gray  and  over  the  objection  of  the 
plaintiffs,  the  court  ordered  the  clerk  to  read  in  open  court 
the  entry  of  the  judgment;  and  that  the  clerk  thereupon 
read  the  entry  in  open  court,  to  which  the  plaintiff  excepted, 
because  the  issues  in  the  cause  had  not  been  completed,  and 
because  said  motion  was  irregular  and  not  made  at  the 
proper  time. 

Seven  errors  are  assigned: 

First.  The  refusal  of  the  court  to  strike  out  the  answer 
and  cross  complaint  of  Gray. 

Second.  The  ordering  of  the  judgment  to  be  read  and 
signing  the  same  in  open  court,  nunc  pro  tunc. 

Third.  In  overruling  the  demurrer  to  the  answer  and  cross 
complaint  of  Gray. 

Fourth.  The  refusal  to  strike  out  the  answer  and  cross 
complaint  of  Fullenlove. 

Fifth.  In  overruling  the  demurrer  to  the  answer  and  cross 
complaint  of  Fullenlove. 

Sixth.  In  overruling  the  motion  for  judgment  in  favor  of 
the  plaintiffs,  on  all  the  allegations  of  the  complaint ;  and 

Seventh.  In  overruling  the  motion  for  an  order  vacating 
the  said  judgment  of  May  i8th,  1867. 
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The  Statute  relating  to  circuit  courts  has  this  section :  ''It 
shall  be  the  duty  of  the  clerk  of  the  circuit  court  to  draw  up 
each  day's  proceedings  at  full  length,  and  the  same  shall  be 
publicly  read  in  open  court,  after  which  they  shall  be  signed 
by  the  judge;  and  no  process  shall  issue  on  any  judgment  or 
decree  of  the  court  until  it  shall  have  been  so  read  and 
signed/'    2  G.  &  H.  9,  sec.  22. 

The  design  of  this  enactment  is  very  evident.  It  was  in- 
tended to  guard  against  mistakes  in  the  entering  of  record 
of  the  proceedings  and  judgments  of  the  court,  or  the  fail- 
ure, as  in  this  case,  to  enter  them  at  all.  It  is  probable  that 
too  little  attention  is  given  by  counsel  to  this  important 
means  of  preventing  mistakes  and  omissions.  They  should 
know  that  their  duty  is  not  fully  performed  when  a  ruling  or 
judgment  of  the  court  is  announced,  but  only  when  they 
are  assured  that  the  order  or  judgment  has  been  correctly 
entered  of  record. 

Without  considering  the  assignments  of  error  in  regular 
order,  or  in  detail,  there  are  two  or  three  propositions  which 
seem  clear  enough : 

I.  The  answers  did  not  set  up  any  matter  which  was  a  bar 
to  the  action.  They  admitted  the  facts  to  be  substantially  as 
alleged  in  the  complaint.  Regarded,  however,  in  the  nature 
of  motions  or  cross  complaints  to  have  the  record  amended, 
by  having  it  read  and  signed  in  open  court,  we  are  inclined 
to  hold  them  sufficient  It  will  be  seen,  by  reference  to  the 
statute  above  copied,  that  the  reading  and  signing  of  the 
proceedings,  though  required  to  be  done  in  open  court,  are 
not  required  to  be  done  at  the  same  term  in  which  the  pro- 
ceedings took  place.  We  think  we  should  construe  the  sec- 
tion so  as  to  hold  that  the  reading  and  signing  may  be  at  a 
term  after  that  in  which  the  entry  was  made.  This  con- 
struction may  be  very  convenient,  if  not  necessary,  in  cases 
where  by  omission,  or  by  the  sickness  or  death  of  the  judge 
or  clerk,  the  reading  and  signing  have  not  been  attended  to 
at  the  term  when  the  proceeding  was  had  or  judgment 
rendered.    If  it  be  supposed  that  notice  should  be  given  to 
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the  party  interested  in  opposing  the  amendment  or  the  read- 
ing and  signing  of  the  proceedings,  it  may  be  answered,  so 
far,  at  least,  as  this  case  is  concerned,  that  the  parties  were 
both  before  the  court,  and  no  further  or  different  notice  was 
necessary. 

We  conclude  then,  that  in  overruling  the  motion  to  strike 
out  the  answers  and  cross  complaints,  and  also  in  overruling 
the  demurrers  to  them,  the  court  committed  no  error. 

2.  The  section  of  the  statute  in  question  does  not  render 
the  proceedings  of  the  court  invalid  or  void  because  they 
have  not  been  read  and  signed  in  open  court  It  provides 
only  that  ''no  process  shall  issue  on  any  judgment  or  decree 
of  the  court  until  it  shall  have  been  so  read  and  signed." 
Hence  it  is  very  clear  that  the  execution  which  had  been 
issued  on  the  judgment,  when  it  had  not  been  so  read  and 
signed,  was  improperly  issued,  and  properly  set  aside.  But 
we  do  not  think  that  the  judgment  itself  should  have  been 
set  aside.  It  was  not  wholly  nugatory.  It  needed  only  to 
be  read  and  signed  in  open  court  to  impart  to  it  full  force 
and  validity.  We  think,  therefore,  thaj  the  action  of  the 
court  in  refusing  to  render  judgment,  as  prayed  for  in  the 
complaint,^  and  in  afterward  refusing  to  set  aside  and  declare 
invalid  the  judgment  itself,  was  correct.  It  seems  to  us 
that  there  was  no  error  in  the  action  of  the  court. 

The  judgment  is  affirmed,  with  costs. 

y,  ff.  Stotsenburg  and  T.  M.  Brown^  for  appellants. 


Ginn  v.  Gjnn. 

Parent  and  Child.— ^^wn/^.—V^ere  a  father  had  not  forfeited  his  right  to 
the  custody  and  earnings  of  his  son,  who  was  but  sixteen  years  of  age,  and 
not  liable  to  military  duty,  he  was  entitled  to  a  local  bounty  paid  upon  the 
son's  entering  the  military  service. 

APPEAL  from  th«  Henry  Common  Pleas. 
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WoRDEN,  J. — This  was  an  action  for  money  had  and  re- 
ceived, by  the  appellee  against  the  appellant.  It  was  an 
action  by  a  son  against  his  father.  Issue,  trial,  verdict  and 
judgment  for  the  plaintiff  below,  a  new  trial  having  been 
denied  the  defendant,  and  he  having  duly  excepted. 

A  bill  of  exceptions  shows  the  following  case  made  by 
the  evidence,  and  instruction  given  by  the  court : 

In  the  fall  of  1 864,  under  the  call  of  the  President  of  the 
United  States  for  three  hundred  thousand  men,  to  serve  as 
soldiers  in  the  army  of  the  United  States,  Henry  county,  In- 
diana, was  required  to  raise  a  certain  number  of  men,  and  if 
not  otherwise  raised,  the  citizens  of  the  county  subject  to 
military  duty  were  liable  to  be  drawn  into  the  service ;  and 
the  board  of  commissioners  of  the  county,  for  the  purpose  of 
avoiding  the  draft,  and  inducing  persons  to  volunteer  in  the 
Service  and  fill  the  quota  of  the  county  under  the  call,  offered 
a  bounty  of  three  hundred  dollars  to  each  volunteer ;  the 
plaintiff)  who  is  a  son  of  the  defendant,  volunteered  as  a 
soldier  in  the  service  of  the  United  States,  under  the  call,  to 
be  credited  to  said  county,  and  thereby,  when  mustered  into 
the  service,  became  entitled  to  the  bounty.  The  plaintiff 
was  then  under  the  age  of  sixteen  years,  and  volunteered  as 
aforesaid  without  the  consent  of  his  father.  The  defendant, 
upon  being  informed  that  the  plaintiff  had  thus  volunteered, 
went  to  the  camp  where  his  son  was,  and  where  the  troops 
were  being  collected,  for  the  purpose  of  demanding  his  dis- 
charge. The  bounty  money  was  then  in  the  hands  of  the 
captain  of  the  company  in  which  the  plaintiff  had  volun- 
teered. The  captain  was  anxious  that  the  plaintiff  should 
be  allowed  to  go  into  the  service,  and  the  plaintiff  also  de- 
sired to  do  so.  The  defendant  at  first  objected  to  his  son's 
going,  but  finally  told  the  captain  that  if  his  son  did  go,  he 
should  claim  the  three  hundred  dollars  bounty  money  as  his 
own,  which  the  captain  thereupon  paid  over  to  him,  and  he 
consented  that  his  son  might  go  into  the  service  as  a  volunteer. 
,  This  action  is  brought  to  recover  the  money  thus  paid  to 
the  defendant,  with  the  interest  thereon. 
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The  court  charged  as  follows :  "  The  plaintiiT  sues  the 
defendant  for  money  received  by  the  defendant  for  the  use 
of  the  plaintiff.  As  a  general  rule,  the  father  is  entitled  to 
the  work,  labor,  and  time  of  his  minor  son ;  and  the  earn- 
ings of  the  son  belong  to  the  father.  .  The  theory  of  the 
plaintiff  in  this  case  is,  that  at  the  age  of  fifteen  he  was  re- 
siding with  the  defendant,  his  father ;  that  by  reason  of  the 
cruel  treatment  of  the  plaintiff  by  the  defendant,  he,  the 
plaintiff,  was  driven  from  home  and  compelled  to  remain 
away  from  his  father's  house;  that  whilst  thus  absent  from 
home,  still  being  under  sixteen  years  of  age,  the  plaintiff 
enlisted  and  was  mustered  into  the  service  of  the  United 
States,  which  entitled  him  to  a  local  bounty  of  three  hun- 
dred dollars,  given  by  Henry  county;  that  said  bounty  was 
received  by  the  defendant.  If  you  believe  from  the  evidence 
that  the  plaintiff,  while  under  sixteen  years  of  age,  volun- 
teered in  the  army  of  the  United  States,  and  that  Henry 
county  gave  him  three  hundred  dollars  as  a  bounty,  and  that 
the  defendant  received  said  bounty  from  the  county,  he 
would  be  trustee  for  his  son  for  said  sum,  and  on  the  son's 
arrival  of  age  the  father  would  be  liable  to  the  son  for  the 
money  thus  received." 

This  charge  seems  to  us  to  be  radically  wrong.  It  begins 
with  a  correct  statement  of  the  law,  as  a  general  rule,  that  a 
father  is  entitled  to  the  time,  labor,  and  earnings  of  his  minor 
son.  It  then  states  the  plaintiff's  theory  of  the  case,  that 
he  was  driven  from  home  by  the  cruelty  of  his  &ther,  and 
while  thus  driven  from  home  he  enlisted  and  became  entitled 
to  the  bounty.  The  bill  of  exceptions  does  not  profess  to 
set  out  all  the  evidence,  but  only  enough  to  show  the  rele- 
vancy of  the  charge  given.  We  are  not  informed,  therefore, 
whether  there  was  any  evidence  to  support  the  plaintiff's 
theory  as  thus  stated.  But  supposing  there  was,  the  charge 
proceeds  to  lay  down  a  legal  proposition,  wrong  in  itself  as 
applied  to  the  facts  which  do  appear,  which  made  any  in- 
quiry  into  the  truth  of  the  plaintiff's  theory  unnecessary, 
and  which  entitled  the  plaintiff  to  recover,  regardless  of  any 
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question  whether  the  father  had,  by  his  cruelty  or  otherwise, 
emancipated  his  son  and  given  him  a  right  to  his  own  time 
and  earnings.  It  states  the  unqualified  proposition,  that  if 
the  plaintifi)  while  under  sixteen  years  of  age,  volunteered 
into  service  in  the  army  of  the  United  States,  for  which 
Henry  county  gave  him  a  bounty,  and  the  bounty  was  re- 
ceived by  the  defendant,  he  would  be  liable  to  the  plaintiff 
therefor  as  his  trustee. 

The  rights  and  duties  of  parents  in  reference  to  their 
minor  children  are  reciprocal.  While,  OA  the  one  hand,  it 
is  the  duty  of  a  parent  to  provide  his  minor  children  with  a 
home  and  sufficient  maintenance,  so,  on  the  other,  he  is  en- 
titled to  their  earnings  and  the  custody  of  their  persons. 
The  obligation  and  the  right  go  together,     i  Pars.  Con.  309. 

Unless  the  father  had  in  some  way  forfeited  his  right  to 
the  custody  and  earnings  of  his  son,  nothing  of  which  ap- 
pears in  the  case,  he  was  entitled  to  the  bounty  received  by 
him  for  the  services  of  his  son  as  a  volunteer  in  the  army  of 
the  United  States.  There  can  be  no  essential  difference  in 
principle  between  this  and  any  other  kind  of  services  or 
earnings.  We  speak  of  the  case  as  it  is,  the  son  being  but 
sixteen  years  of  age  and  not  liable  himself  to  military  duty, 
and  not  receivable  as  a  volunteer  Against  the  consent  of  his 
father.  Had  the  son  been  eighteen  years  of  age,  perhaps 
the  rights  of  the  parties  would  have  been  different ;  we  ex- 
press no  opinion  upon  the  point,  however. 

It  is  claimed  that  the  charge  given  was  correct,  on  the 
theory  that  the  bounty  given  by  the  county  was  a  mere  gift 
to  the  volunteer,  and  that,  as  such  gift,  the  plaintiff,  in  the 
present  instance,  and  not  his  father,  was  entitled  to  it.  We 
do  not  regard  the  transaction  as  a  gift.  It  had  all  the  ele- 
ments of  a  contract.  The  money  was  paid  by  the  county 
to  relieve  her  citizens  from  liability  to  be  drawn  into  the 
military  service  by  filling  her  quota,  and  in  consideration  of 
the  volunteer  entering  the  service  and  being  credited  to  the 
county.  The  volunteer  entered  the  service  in  consideration. 
Vol.  XXXVIII.— 34 
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in  part  at  least,  of  the  bounty  thus  to  be  paid  to  him.  It 
was  a  contract  for  services  on  the  one  hand,  and  for  pay  on 
the  other.  At  the  time  the  contract  was  made,  the  board  of 
commissioners  may  not  have  had  the  power  to  make  it;  but 
their  action  was  subsequently  ratified  by  the  legislature. 

On  the  case  made,  as  stated,  the  defendant  was  entitled  to 
retain  the  money ;  and  the  judgment  must  be  reversed  for 
±he  erroneous  charge  given. 

The  judgment  below  is  reversed,  with  costs. 

y.  T.  EUiott,  for  appellant. 

D.  M.  Bradbury^  y.  B.  Martindale^  and  /.  L.  Bloomer^  for 
appellee. 
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Deed. — Covenant  of  Warranty, — Statute, — Deeds  made  in  conformity  to  sec- 
tion 12  of  the  act  concerning  real  property  and  the  alienation  thereof  have 
the  force  and  effect  of  those  containing  the  special  covenants  of  warranty 
that  are  usually  contained  in  the  common  law  deeds  of  conveyance,  and  all 
the  covenants  mentioned  in  said  section  are  to  be  r^;arded  and  treated  as 
though  they  were  written  in  the  deed. 

Same.— '/'aro/  Evidence. — Cove$tant  Against  Ineumbraneej^At  is  competent  for 
a  vendor  of  real  estate,  in  a  suit  against  him  for  a  breach  of  a  covenant 
against  incumbrances,  where  the  breach  alleged  is,  that  the  lands  were  incum- 
bered with  taxes,  which  the  vendee  l^s  been  required  to  pay,  to  prove  by 
parol  that  the  vendee,  in  part  consideration  of  the  purchase  of  such  real  es- 
tate, agreed  to  pay  all  the  taxes  that  were  upon  the  land  at  the  time  of  the  sale. 

SKhiZ,^^Stare  Decisis. — ^The  foregoing  propositioA  has  become  a  rule  of  prop- 
erty in  this  State,  and  the  question  should  be  regarded  as  settled  and  put  at 
rest. 

Evidence. — Motion  to  Strike  Out, — If  any  portion  of  the  evidence  embracedin 
a  motion  to  strike  out  evidence  is  admissible,  the  motion  should  be  overruled. 

Same. — Offer  to  Compromise, — A  conversation  between  the  defendant  and  the 
agent  of  the  plaintiff,  in  such  a  case,  wherein  the  defendant  denied  that  he 
owed  the  plaintiff,  and  refused  to  pay  him  anything,  but  said  it  would  be  all 
right  if  the  costs  should  be  psdd;  and  in  which  the  plaintiff's  agent  uiged  a 
settlement,  and  offered  to  take  a  less  sum  than  the  amount  claimed,  if  the  de- 
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fendant  would  pay  the  costs,  it  was  A^/d,  was  not  an  offer  to  compromise,  and 
evidence  thereof  given  by  the  defendant  should  not  be  struck  out  on  plain- 
tiff's motion. 

Evidence. — DeposUions. — Orctl  Testimony, — ^The  testimony  of  a.  witness  given 
in  <ipen  oourt,  in  the  presence  of  the  opposite  party  and  the  other  witnesses, 
and  where  the  witness  is  subjected  to  a  thorough  cross  examination,  and  where 
the  court  or  jury  have  the  opportunity  of  observing  the  manxier,  appearance 
and  conduct  of  the  witness,  is  entitled  to  greater  weight  thap  t^e  evidence  of 
a  witness  embodied  in  a  deposition,  taken  in  private,  and  reijiote  from  the 
court  and  jury,  and  where  aU  the  ordinary  tests  of  truth  cannot  be  applied. 

Instructions. — CredH^Uy  of  Witnesses. — ^In  instructing  a  jury  as  to  the  tests 
of  the  credibility  of  witnesses,  it  is  not  error  to  say,  that  <'an  interested  wit- 
ness will  not  usually  be  as  honest  and  candid  as  one  not  so." 

APPEAL  from  the  Cass  Common  Pleas. 

BusKiRK,  C.  J. — This  was  an  action  by  the  appellant 
against  the  appellee,  to  recover  damages  for  the  alleged 
breach  of  a  covenant  against  incumbrances  in  a  deed  from 
the  appellee  to  the  appellant,  for  certain  lands  in  *the  State 
of  Illinois. 

It  is  alleged  in  the  complaint  that  at  the  time  of  the  exe- 
cution of  the  deed,  the  lands  were  encumbered  with  certain 
taxes;  that  the  lands  were  sold  for  such*4axe&;  that  the 
plaintiff  had  been  compelled  to  pay  the  sum  of  four -'hundred 
dollars  to  redeem  the  same.  There  was  filed  with  the  com- 
plaint copies  of  the  deed  and  several  certificates  of  re- 
demption. 

The  appellee  answered  in  four  paragraphs ;  the  first  was 
the  general  denial;  the  second  was  a  plea  of  payment;  the 
third  set  up  special  matter  in  avoidance  of  a  portion  of  ap- 
pellant's claim;  and  the  fourth  set  up  a  parol  contract  made 
concurrently  with  the  execution  of  the  deed,  and  as  consti- 
tuting a  part  of  the  consideration  of  the  purchase,  that  the 
appellant  should  pay  the  taxes  due  upon  the  lands  at  the 
time  of  such  conveyance. 

The  appellant  demurred  to  the  third  and  fourth  para- 
graphs of  the  answer.  The  demurrer  was  sustained  as  to 
the  third  and  overruled  as  to  the  fourth,  to  which  rulings 
proper  exceptions  were  taken. 

The  appellant  replied  by  a  denial  of  the  second  and  fourth 
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paragraphs  of  the  answer.  The  cause  was  submitted  to  a 
jury  for  trial,  and  resulted  in  a  finding  for  the  appellee. 
The  court  overruled  appellant's  motion  for  a  new  trial,  and 
rendered  final  judgment  for  the  appellee,  to  which  ruling 
the  appellant  excepted. 

The  appellant  has  assigned  the  following  errors:  first,  the 
court  erred  in  overruling  the  demurrer  to  the  fourth  para- 
graph of  the  answer ;  second,  the  court  erred  in  permitting 
the  appellee  to  introduce  parol  evidence  to  contradict  the 
express  terms  of  the  deed;  third,  the  court  erred  in  giving 
instruction  No.  2  to  the  jury;  fourth,  the  court  erred  in 

.  allowing  the  witnesses,  Wm.  P.  Louthain,  Vincent  Loutfaain, 
and  MoUie  Shell,  to  testify  to  conversations  had  at  the  time 
the  contract  of  sale  was  executed,  eight  or  ten  days  before 
the  deed  was  made ;  fiflh,  the  court  erred  in  admitting  in 
evidence  conversations  had  pending  the  negotiations  of  sale 
and  leading  to  it;  sixth,  the  court  erred  in  admitting  in  evi« 
dence  conversations  had  at  the  time  the  contract  of  sale  was 
made,  when  the  evidence  showed  that  they  were  reduced  to 
writing;  seventh,  the  court  erred  in  admitting  evidence  of  a 
written  contract,  because  at  variance  with  the  pleadings; 
eighth,  the  court  erred  in  admitting  evidence  at  variance 
with  the  pleadings;  ninth,  the  court  erred  in  allowing  sec* 
ondary  evidence  of  the  contents  of  the  articles  of  agree- 
ment, made  eight  or  ten  days  before  the  deed,  when  it  was 
not  produced,  nor  its  loss  proved,  nor  any  search  made  for 
it;  tenth,  the  court  erred  in  admitting  evidence  of  the  con- 
tents of  the  contract  without  proof  of  its  loss ;  eleventh, 
the  court  erred  in  overruling  motion  to  strike  out  evidence 
of  an  offer  to  compromise ;  twelfth,  the  court  erred  in  over- 
ruling motion  to  strike  out  evidence  of  contents  of  article  of 
agreement ;  thirteenth,  the  court  erred  in  permitting  witness 
Wm.  P.  Louthain  to  state  his  conclusions  instead  of  facts; 

.  fourteenth,  the  court  erred  in  the  admission  of  improper, 
irrelevant,  and  immaterial  evidence  on  the  trial;  fifteenth, 
the  court  erred  in  its  instructions  to  the  jury ;  sixteenth,  the 
court  erred  in  overruling  appellant's  motion  for  a  new  triaL 
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The  errors  assigned,  except  the  first  and  sixteenth,  are  but 
repetitions  of  the  reasons  assigned  for  a  new  trial,  and  are 
embraced  in  the  refusal  of  the  court  to  grant  a  new  trial ; 
but  for  convenience  we  treat  them  as  valid  assignments 
of  error. 

The  principal  question  in  the  cause  is,  whether  it  was 
competent  for  the  appellee  to  allege  and  prove  by  parol, 
that  the  appellant,  in  part  consideration  of  the  purchase  of 
the  lands  described  in  the  complaint,  had  agreed  to  pay  all 
the  taxes  that  were  upon  said  lands  at  the  time  of  the  sale 
thereof;  and  this  question  arises  on  the  overruling  of  the 
demurrer  to  the  fourth  paragraph  of  the  answer,  the  admis- 
sion of  evidence,  the  giving  of  the  second  instruction,  and 
the  overruling  of  the  motion  for  a  new  trial.  The  decision 
of  the  question  raised  upon  the  overruling  of  the  demurrer 
to  the  fourth  paragraph  of  the  answer  will  dispose  of  the 
first,  second,  third,  fourth,  fifth,  sixth,  seventh,  eighth,  and 
fourteenth  assignments  of  error. 

It  is  claimed  by  the  appellant  that  the  court  below  erred 
in  overruling  his  demurrer  to  the  fourth  paragraph  of  the 
answer ;  that  as  the  deed  upon  which  the  suit  was  brought 
contained  special  covenants  of  warranty,  and  in  express 
terms  covenanted  against  taxes,  liens,  assessments,  etc.,  the 
appellee  could  not  set  up  a  parol  contract  made  at  the  time 
or  before,  to  contradict  tihe  terms  of  the  deed 

It  is  maintained  by  the  appellee  that  it  is  well  settled 
by  repeated  decisions  in  this  court,  which  have  become  a 
rule  of  property  in  this  State,  that  *'a  parol  agreement  by 
the  vendee  to  pay  taxes  which  are  a  lien  upon  the  land,  as  a 
part  of  the  consideration  of  the  conveyance,  is  a  good  de- 
fence to  an  action  on  the  covenants  of  the  deed."  It  is 
further  insisted  by  the  appellee,  that  under  our  statute  every 
general  warranty  deed  is  a  deed  of  special  warranty ;  that 
under  our  statute  the  word  *' warrant"  embraces  and  in- 
cludes all  the  special  warranties  contained  in  a  common 
law  deed. 

It  was  held  by  this  court,  m  Alien  v.  Lee,  i  Ind.  58,  which 
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was  an  action  upon  notes  which  had  been  given  for  real  estate, 
the  defence  being  that  there  had  been  a  breach  of  the  warranty 
in  the  deed  against  incumbrances,  that  the  plaintiff  might 
prove  by  parol  that  the  vendee  purchased  the  property  with 
full  knowledge  of  the  outstanding  lease,  and  subject  thereto. 
The  court  say :  "A  general  covenant  of  warranty  docs  not, 
at  least  conclusively,  extend  to  such  incumbrances  as  were 
known  to  the  purchaser  at  the  time  of  the  contract  and 
which  he  agreed  to  pay  or  discharge  himself  in  addition  to 
or  as  part  of  the  consideration  moving  from  him  to  the  ven- 
dor ;  and  when  the  question  is,  as  in  this  case,  what  was  the 
true  consideration  paid  for  the  land?  we  think  such  &cts 
may  be  given  in  evidence  without  in  any  manner  contradict- 
ing the  terms  of  the  written  warrants." 

This  court,  in  Rockhill  v.  Spraggs,  9  Ind,  30^  after  review- 
ing several  cases  in  Massachusetts  and  Connecticut,  say: 
''These  decisions  open  the  consideration  clause  in  a  deed,  to 
the  widest  possible  latitude  of  proof.  They  go  far  to  impair 
the  force  of  the  ancient  rule,  that  a  written  instrument  can- 
not be  changed  by  parol  evidence;  but  the  American  courts, 
having  generally  gone  with  great  unanimity  to  the  extent  of 
admitting  evidence  of  a  further  consideration  in  kind,  and 
that  a  consideration  expressed  to  have  been  paid,  and  the 
grantee  therefrom  fully  released  and  discharged,  was  not  in 
fact  paid,  we  do  not  see  any  good  reason  why  the  proof 
should  be  arrested  at  this  point.  We  hold  that  the  parol 
evidence  was  properly  admitted,  and  that  the  demurrer  to 
the  reply  was  rightly  sustained." 

This  court,  in  McMahan  v.  Stewart^  23  Ind.  590,  after  re- 
viewing and  quoting  from  several  decisions  in  other  states, 
say :  **  Whatever  construction,  however,  might  be  adopted 
of  the  instrument  in  the  case  now  under  consideration,  in 
the  absence  of  any  averments  to  aid  us,  there  can  be  no 
question  in  our  opinion  as  to  the  liability  of  the  ^pellee, 
under  the  allegations  of  the  complaint.  The  fact  that  the 
incumbrances  were  deducted  from  the  value  of  the  steam- 
boat would  dearly  bring  the  case  within  the  ftill  force  of  the 
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authorities  cited.  The  additional  averment  of  an  express 
promise  to  pay.  as  part  of  the  consideration  for  the  sale  of 
the  interest,  would  seem  hardly  to  leave  room  to  question 
the  liability. 

''  Nor  can  it  now  be  insisted  that  the  admission  of  parol  tes- 
timony to  sustain  such  averments  would  be  a  violation  of 
the  rule  excluding  the  introduction  of  such  evidence  to  con- 
tradict the  terms  of  a  written  instrument." 

This  court,  in  Htman  v.  Conner^  27  Ind.  337,  which  was 
an  action  for  the  breach  of  covenant  against  incumbrances 
in  a  deed,  held  that  parol  evidence  was  admissible  to  prove 
that  the  appellee  agreed,  as  part  of  the  consideration  for  the 
sale  and  conveyance  of  the  property,  that  he  would  discharge 
the  incumbrance  in  question.  The  court,  after  referring 
to  the  case  of  AUen  v.  Lee^  supra^  say :  "  We  regard  this  as 
an  established  rule  of  property  in  this  State,  and  could  not 
feel  ourselves  at  liberty  to  disturb  it,  upon  any  question  of 
its  soundness.  Nor  are  we  satisfied  that  the  rule  is  wrong 
in  principle." 

The  case  of  Fitzer  v.  Fitzer^  29  Ind.  468,  is  directly  in 
point.  It  was  a  suit  for  covenant  broken,  to  recover  the 
amount  of  taxes  paid  by  the  plaintiff  upon  real  estate  con- 
veyed by  defendant  to  the  plaintifi)  being  a  lien  on  the  land 
at  the  time  of  the  conveyance.  Frazer,  J.,  in  speaking  for 
the  court,  says:  "The  defence  was  that  the  plaintiff,  in  part 
consideration  for  the  conveyance,  agreed  by  parol  to  pay 
the  taxes.  The  evidence  was  sufficient  to  establish  the 
truth  of  the  defence,  and  the  jury  found  accordingly.  It 
was  long  since  held,  in  this  State,  that  such  a  defence  can  be. 
made.  Allen  v.  Lee^  i  Ind.  58.  Though  this  doctrine  is 
questioned  elsewhere,  and  indeed  the  very  opposite  is  held 
in  many  of  the  states,  yet  in  Pitman  v.  Conner ^  27  Ind.  337, 
where  we  were  urged  to  reconsider  it,  we  regarded  it  as  a 
rule  of  property,  so  long  established  in  this  State  that  it 
ought  not  now  to  be  disturbed.  Indeed,  I  am  very  well 
satisfied  that  it  rests  upon  sound  principle,  and  if  the  ques- 
tion were  an  open  one,  I  would  not  hesitate  to  decide  it  the 
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same  way.  If  the  defendant  had  placed  money  in  the  plain- 
tiff's hands  to  pay  the  taxes,  no  one  would  suppose  that  an 
action  of  covenant  could  be  successful.  What  is  the  differ- 
ence, when  so  much  of  the  price  of  the  land  is  lefl  in  his 
hands  for  the  same  purpose  ?  In  either  case,  the  payment  is 
merely  the  performance  of  a  valid  parol  contract,  and  no 
court  should  hesitate  so  to  regard  it  To  do  so  is,  in  my  opin- 
ion, trifling  with  justice  by  the  use  of  technical  rules  where 
they  have  no  proper  application." 

This  question  again  came  before  this  court  in  HeavUan  v. 
Heavilon,  29  Ind.  509,  and  afler  a  full  and  able  disciJission  of 
the  question,  the  former  rulings  were  approved  of  and  ad* 
hered  to. 

This  court,  in  RoHnius  v.  Lister,  30  Ind.  142,  held  that 
where, ''  at  the  time  of  the  convejrance  of  land  by  warranty 
deed  in  exchange  for  other  land,  it  is  agreed  by  the  parties 
that  the  taxes  due  upon  the  lands  so  mutually  exchanged 
shall  be  set  off  against  each  other,  the  taxes  on  the  land  so 
conveyed  by  warranty  deed  are  part  of  the  consideration 
for  such  deed,  and  in  an  action  against  the  vendor  by  the 
vendee,  or  one  deriving  title  by  warranty  deed  from  the 
vendee,  to  recover  money  paid  by  the  plaintiff  to  remove 
the  incumbrance  of  the  taxes  so  assumed  by  the  vendee, 
parol  proof  of  such  contract  concerning  the  taxes  is  admis- 
sible." 

The  rule  laid  down  in  Allen  v.  Lee,  supra,  has  been  ad- 
hered to  in  the  following  cases:  Medlerv,  HiaU,  8  Ind.  171; 
Gibson  v.  EUer,  13  Ind.  124;  Wainscott  v.  Silvers,  13  Ind. 
497;  LincUey  v.  Dakin,  13  Ind.  388;  Page  v.  Lashley,  15 
Ind.  152;  Lamb  v.  Donovan,  19  Ind.  4a 

This  court,  as  at  present  constituted,  was  required  to 
consider  and  pass  upon  the  question,  in  the  case  of 
Pea  V.  Pea,  35  Ind.  387,  which  involved  the  validity  of 
a  parol  reservation  in  the  sale  and  conveyance  of  lands, 
with  general  warranty,  of  a  portable  steam  saw-mill  sit- 
uated thereon;  and  a  majority  of  the  court  held  that  the 
reservation  was  valid,  and  that  parol  evidence  was  admissi- 
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blc  to  prove  the  contract  between  the  vendor  and  vendee 
reserving  the  same  from  sale. 

The  counsel  for  appellant,  in  their  brief,  admit  that  the 
rule  is  well  established  in  this  State,  and  that  it  has  become 
*'a  rule  of  property,"  that  parol  evidence  was  admissible  to 
show  that  the  vendee  took  the  property  subject  to  an  incum- 
brance which  he  knew  existed,  but  it  is  maintained  that  such 
rule  does  not  apply  to  the  case  under  consideration,  for  the 
reason  that  the  previous  decisions  of  this  court  were  made  in 
reference  to  deeds  containing  general  covenants  of  warranty, 
while  in  this  case  the  deed  contains  special  covenants  of 
warranty.  The  deed  is  in  the  record,  and  contains  the  fol- 
lowing covenants  of  warranty: 

^'And  the  said  William  P.  Louthain,  party  of  the  first 
part,  for  himself,  his  heirs,  executors,  and  administrators 
does  covenant,  grant,  bargain,  and  agree  to  and  with  the 
said  party  of  the  second  part,  his  heirs,  and  assigns,  that  at 
the  time  of  the  ensealing  and  delivery  of  these  presents,  he 
is  well  sdzed  of  the  premises  above  conveyed  as  a  good, 
sure,  perfect,  absolute,  and  indefeasible  estate  of  inheritance 
in  law  in  fee  simple,  and  has  good  right,  and  full  power,  and 
lawful  authority  to  gprant,  bargain,  sell,  and  convey  the  same 
in  manner  and  form  aforesaid,  and  that  the  same  are  free 
and  clear  from  all  and  other  grants,  bargains,  sales,  liens, 
taxes,  assessments,  and  encumbrances  of  what  kind  or  na- 
ture soever,"  etc. 

We  are  of  the  opinion  that  the  position  assumed  by  coun- 
sel is  untenable.  Section  12  of  an  act  concerning  real  prop- 
erty and  the  alienation  thereof,  approved  May  6th,  1852, 
reads  as  follows: 

"Sec.  12.  Any  conveyance  of  lands  worded  in  substance 
as  follows :  -A.  B.  conveys  and  warrants  to  C.  D.'  [here  de- 
cribe  the  premises]  *  for  the  sum  of  [here  insert  the  consider- 
ation,] the  said  conveyance  being  dated  and  duly  signed,  seal- 
ed and  acknowledged  by  the  grantor,  shall  be  deemed  and 
held  to  be  a  conveyance  in  fee  simple  to  the  grantee,  his  heirs 
and  assigns,  with  covenant  from  the  grantor  for  himself  and 
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his  ^  heirs  and  personal  representatives^  that  he  is  lawfully 
seized  of  the  premises,  has  good  right  to  convey  the  same, 
and  gucirantees  the  quiet  possession  thereof;  that  the  same 
are  free  from  all  incumbrances,  and  that  he  will  warrant  and 
defend  the  title  to  the  same  against  all  lawful  claims." 

Deeds  made  in  conformity  to  the  above  section  of  our 
statute  have  the  force  and  effect  of  the  special  covenants  of 
warranty  that  are  usually  contained  in  the  common  law 
deeds  of  conveyance.  It  is  expressly  provided  by  the  above 
section  that  a  deed  made  in  conformity  therewith  shall  con- 
tain a  covenant  that  the  premises  conveyed  "are  free  from 
all  incumbrances,  and  that  he  will  warrant  and  defend  the 
title  to  the  same  against  all  lawful  claims." 

All  the  covenants  of  warranty  mentioned  ix^  the  above 
section  are  to  be  regarded  and  treated  as  though  they  were 
incorporated  in  the  deed.  They  constitute  a  part  of  the 
deed  as  though  they  were  written  therein.  The  special 
covenants  contained  in  the  deed  under  consideration  have  no 
more  force  or  legal  effect  in  this  State  than  the  general  cov- 
enants of  warranty,  as  contained  in  the  deeds  provided  for 
by  our  statute. 

We  are  quite  well  aware  that  the  opposite  doctrine  pre- 
vails in  many  of  the  states,  but  the  decisions  of  this  court 
are  supported  by  the  decisions  of  several  of  the  states.  We 
refer  to  the  following  cases  that  maintain  the  rule  of  decision 
adopted  in  this  State:  Wels/i  v.  Foster^  12  Mass.  93;  Gale  v. 
CobumliZ  Pick.  397;  Brewer  \.  Hardy ^  22  Pick.  376;  Town- 
send  v.  Ward,  27 Conn.  610;  Thompsons.  Thompson^  13 Ohio 
St.  356;  ScJiermerJumi  v.  Vanderheyden,  i  Johns.  139;  Maig- 
ley  V.  Hauer,  7  Johns.  341;  JiTCrea  v.  Purmortf  16  Wend. 
460;  BingJtam  v.  Weiderwax,  i  Comst  509;  Murray  v. 
Sjnith,  I  Duer,  412;  Watts  v.  Weltnan,  2  N.  H.  458.        ^ 

The  question  is  again  presented  whether  we  shall  adhere 
to  the  former  decisions  of  this  court,  or  overrule  them.  The 
propriety  and  justice  of  the  doctrine  of  stare  decisis  is  stated 
with  great  force  and  marked  ability  by  this  court  in  the  case 
oi Harrow  v.  Myers^z^  Ind.  469,  where  it  is  said:  ''The  ques- 


MAY  TERM,  1872.  539 


Carver  v.  Louthain. 


tion  at  the  threshold  is,  whether  a  rule  of  property  thus 
repeatedly  declared  by  the  court  of  last  resort,  after  earnest 
contest,  and,  it  must  be  supposed,  upon  the  most  care- 
ful deliberation,  should  be  deemed  open  to  further  contro- 
versy. The  repose  of  titles  is  important  to  the  public. 
Upon  the  faith  of  these  decisions  our  people  have,  for  a 
considerable  period  of  years,  invested  their  money  in  real 
estate,  the  titles  to  which  they  were  thus  again  and  again 
assured  were  not  liable  to  be  disturbed.  There  must  be  a 
just  basis  of  confidence  in  the  stability  of  judicial  decision, 
somewhere  in  the  history  of  a  controverted  legal  question, 
when  it  may  be  confidently  relied  on  that  the  question  is 
settled.  It  is  not  always  that  the  counts  may  freely  inquire, 
in  determining  a  case  before  them,  what  is  the  law  ?  Some- 
times investigation  should  stop  when  it  is  ascertained  what 
has  been  decided  upon  the  subject.  We  think  that  the  doc- 
trine  of  stare  decisis  should  be  applied  to  the  question  now 
presented." 

We  have  concluded  that  the  doctrine  of  stare  decisis 
should  be  applied  to  this  question,  and  that  it  should  be  re* 
garded  as  settled  and  put  at  rest. 

We  are  of  the  opinion  that  no  error  was  committed  by 
the  court  in  relation  to  the  matters  embraced  in  the  first, 
second,  third,  fourth,  fifth,  sixth,  seventh,  eighth,  and  four- 
teenth assignments  of  error. 

The  ninth,  tenth,  and  twelfth  assignments  of  error  relate 
to  the  same  matter.  It  appears  from  the  evidence  that  the 
parties  entered  into  a  written  executory  contract  for  the  sale 
of  the  land  in  controversy,  in  which  it  was  agreed  that  the 
appellant  should  pay  the  taxes  that  were  then  due  upon  the 
farm.  Upon  the  trial,  the  appellee  was  permitted,  over  the  ob- 
jection and  exception  of  the  appellant,  to  state  the  contents 
of  such  instrument,  after  some  proof  had  been  offered  of  its 
destruction.  It  is  contended  by  the  appellant  that  the  de- 
struction or  loss  of  the  instrument  was  not  sufficiently 
shown,  and  that  the  court  erred  in  admitting  secondary  evi- 
dence of  its  contents.    We  are  of  the  opinion  that  the  evi- 
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dence  of  Louthain  and  that  of  Henry  S.  Carver,  as  con- 
tained in  the  answer  to  the  eleventh  question  in  his  deposi- 
tion, very  fully  and  satisfactorily  show  the  destruction  of  the 
agreement  after  the  deed  was  made. 

It  is  next  insisted  by  the  appellant  that  the  court  erred  in 
admitting  in  evidence  a  conversation  between  the  appellee 
and  Henry  S.  Carver,  the  son  and  agent  of  the  appellant. 
The  appellee  pleaded  that  he  had  paid  the  appellant  the 
amount  of  the  taxes  on  the  land.  He  testified  that,  after 
the  sale  and  conveyance  of  the  land,  he  was  in  Illinois,  where 
he  saw  the  appellant,  when  a  dispute  arose  as  to  the  contract 
about  the  taxes;  that  he  held  a  note  on  Henty  S.  Carver  for 
two  hundred  and  twenty-five  dollars,  and  an  account  on  the 
appellant  for  twenty  dollars;  that,  to  avoid  a  difficulty,  he 
had  surrendered  the  note  and  account,  in  consideration  of  the 
promise  of  the  appellant  to  pay  the  taxes,  and  that  he  had 
not  seen  Henry  S.  Carver  from  the  time  of  such  settlement 
until  he  met  him  on  the  steps  of  the  court-house  in  Logans- 
port,  when  a  conversation  took  place,  which  he  was  about 
to  detail,  when  the  appellant  objected,  on  the  ground  that 
the  appellant  was  not  present  at  such  conversation.  The 
appellee  then  proved  that  Henry  S.  Carver  was  the  agent  of 
the  appellant.  The  objection  was  then  overruled,  and  the 
appellee  testified  as  follows: 

^'I  saw  the  young  man  at  the  court-house;  he  said, 
'Pres,  what  are  you  going  to  do  about  this  suit?'  I  said 
that  I  was  going  to  do  the  best  I  could ;  that  I  had  paid  him 
every  cent  of  this  claim;  I  then  started  home;  comer  of  lot, 
he  said,  'Pres,  had  we  not  better  settle  this?'  I  said,  'If 
you  will  go  to  the  court-house  and  pay  the  costs,  it  will  be 
all  right  with  me.'  He  said,  *If  you  will  give  me  fifty  dol- 
lars and  pay  the  costs,  I  will  draw  the  suit'  I  told  him  I 
did  not  owe  him  a  cent,  and  would  not  give  him  a  cent." 

The  following  entry  then  appears  in  the  \A\\  of  exceptions: 
"  (Plaintiff  moved  to  strike  out  this  evidence  because  it  was 
oiler  of  compromise,  and  not  legitimate  evidence.  Motion 
overruled,  excepted.)'* 
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Did  the  court  err  in  overruling  the  motion  to  strike  out 
the  above  evidence?  We  think  the  ruling  of  the  court  was 
correct.  The  motion  of  the  appellant  embraced  all  the  evi- 
dence above  set  out.  The  evidence  vras  all  c(Mnpetent, 
unless  the  offer  of  young  Carver  to  take  fifty  dollars  and 
draw  the  suit,  if  appellee  would  pay  &e  costs,  was  improp- 
erly admitted.  If  the  motion  to  strike  out  had  been  limited 
to-  that  portion,  a  very  difierent  question  would  be  presented. 
There  was  no  offer  to  compromise  in  the  conversation  on 
the  court-house  steps,  and  that  evidence  was  clearly  admissi* 
ble,  and  the  motion  to  strike  it  all  out  was  properly  overruled. 
As  to  the  competency  of  such  evidence,  see  Murray  v.  Cos- 
ier, 4  Cowen,  617;  Marsh  v.  Gold,  2  Pick.  285 ;  Harring- 
ton V.  InJiabitants  of  Lincoln^  4  Gray,  563 ;  Snow  v.  Batchel- 
der,  8  Cush.  513;  Pattison  v.  Norris^  29  Ind.  165. 

If  any  portion  of  the  evidence  embraced  in  the  motion  to 
strike  out  was  admissible,  the  motion  was  properly  over- 
ruled. We  think  the  court  committed  no  error  in  over- 
ruling the  motion  to  strike  out 

It  is  next  maintained  that  the  court  erred  in  giving  the  sec- 
ond, ninth,  and  eleventh  instructions  to  the  jury.  We  have 
already  disposed  of  the  second  instruction.  The  ninth  and 
eleventh  are  so  intimately  connected  with  other  instructions 
that  they  would  not  be  fully  understood  by  themselves.  We, 
therefore,  set  out  the  fourth,  fifth,  sixth,  seventh,  eighth, 
ninth,  tenth,  eleventh,  twelfth,  and  thirteenth,  as  they  ^1  re- 
late to  the  same  subject,  the  credibility  of  the  witnesses. 

"  Fourth-  If  the  jury  find  there  is  a  conflict  in  the  testi- 
mony upon  the  subject  of  this  agreement,  it  is  the  duty  of 
the  jury,  from  which  you  cannot  escape,  to  reconcile  that 
conflict.  You  are  not,  however,  to  compel  an  agreement 
between  the  two  antagonistic  statements  of  the  opposing 
witnesses,  but  you  are  simply  to  choose  between  the  wit- 
nesses, setting  aside  the  declarations  of  those  whom  you 
choose  not  to  believe,  and  retaining  as  the  truth,  the  testi- 
mony of  those  witnesses  who  are  entitled,  under  the  rules, 
to  your  confidence. 
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"Fifth.  You  should  reconcile  the  conflict,  if  you  can, 
without  concluding  against  the  integrity  of  a  witness,  that 
is  to  say,  that  if,  for  example,  you  choose  to  disbelieve 
Louthain  rather  than  Carver,  or  vice  versa,  you  should  do 
so,  if  you  can,  on  the  ground  that  the  witness  was  mis- 
taken, and  that  the  false  statement  was  not  intended. 

'^  Sixth.  Still,  if  a  reconciliation  is  impossible  without  set- 
ting aside  the  statements  of  some  of  the  witnesses  on  the 
ground  that  they  have  wilfully  perjured  themselves,  it  is, 
nevertheless,  incumbent  on  you  to  make  a  choice,  to  har- 
monize the  testimony,  even  if  it  be  at  the  expense  of  con- 
cluding against  the  honesty  of  the  witnesses  on  one  side  or 
the  other. 

''Seventh.  If  a  witness  has  deliberately  perjured  himself 
on  one  point,  it  is  fair  to  infer  that  his  entire  statement  is 
false,  and  should  be  wholly  disregarded;  but  if  a  witness  has 
been  simply  mistaken,  his  statement  is  good,  except  so  far  as 
the  mistake  goes. 

"  Eighth.  The  credit  of  witnesses  depends  upon  two  things, 
viz. :  first,  their  ability ;  second,  their  integrity — ^their  ability 
for  knowing  what  occured,  and  their  disposition  for  telling 
the  truth  as  it  occurred.  The  statements  of  witnesses  having 
superior  opportunities,  intelligence,  and  memory,  which 
make  up  the  ability,  other  things  being  equal,  are  entitled 
first  to  the  confidence  of  the  jury. 

"Ninth.  The  integrity  of  the  witnesses  may  be  deter- 
mined by  the  application  of  the  legal  tests  of  truth,  which 
are,  first,  the  manner  of  the  witness  on  the  stand.  This  test 
of  course  cannot  be  applied  to  those  who  are  absent,  and 
whose  statements  are  conveyed  to  the  jury  by  means  of 
depositions.  This  circumstance  should  be  remembered  in 
weighing  the  credibility  of  conflicting  witnesses,  because 
statements  thus  made,  remote  from  the  court,  and  in  the 
absence  of  that  public  examination  to  which  the  witness  is 
subjected  at  trial,  when  confronted  in  the  'presence  of  the 
court  by  opposing  witnesses  and  counsel,  are  not  entitled  to 
the  same  confidence  that  those  statements  are  which  have 
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successfully  passed  such  an  ordeal.  I  say  successfully,  be- 
cause if  the  testimony  of  a  witness  present  at  the  trial  has 
not  withstood  the  tests  of  truth  it  should  be  disregarded. 
Excepted  to  by  plaintiff.  McConnell  and  Winfield,  for  plaintiff. 

'*  Tenth.  The  marks  of  an  insincere  witness  are  always 
readily  seen  in  his  manner  of  delivering  his  statements ;  and, 
on  the  other  hand,  the  honest,  fair,  and  candid  story  is 
always  accompanied  with  such  unmistakable  evidence  of 
sincerity,  that  a  jury  of  sensible  men,  of  experience  among 
men,  will  readily  recognize  and  act  upon  them. 

*'  Eleventh.  Another  test  is,  the  interest  of  the  witness  in 
the  event  of  the  suit.  An  interested  witness  will  not,  usually, 
be  as  honest  and  candid  as  one  not  so.  Excepted  to  by 
plaintiff 

"Twelfkh.  Another  is  the  agreement  or  non-agreement  of 
the  witness's  statements  with  the  established  facts  in  the 
case,  and  that  common  experience  which  commends  itself  to 
every  man  whose  judgment  is  matured,  and  expressed  by  a 
life  in  the  midst  of  the  affairs  of  the  world. 

"Thirteenth.  The  jury  should  carefully  apply  the  above 
tests,  for  the  purpose  of  settling  the  conflict,  if  any  exists, 
upon  the  subject  of  the  agreement  of  Carver  to  pay  the 
taxes.  If  you  conclude  in  favor  of  Louthain,  you  should 
find  for  the  defendant.  If,  however,  you  conclude  that  Car- 
ver made  no  such  agreement,  you  should  find  for  Carver  the 
amount  of  his  claim,  unless  you  are  satisfied  that  Louthain 
has  fully  paid  and  satisfied  that  claim. 

"  Fourteenth.  If  there  is  a  conflict  among  the  witnesses 
upon  the  point  of  Louthain's  payment,  you  are  to  solve 
the  difficulty  by  the  application  of  the  tests  already  given 
you." 

Did  the  court  err  in  giving  the  ninth  and  eleventh  in- 
structions in  connection  with  the  others  bearing  upon  the 
same  subject?  We  have  been  unable  to  find  any  case  where 
the  principle  enunciated  in  the  ninth  instruction  has  been 
involved  and  decided,  and  our  decision  will,  therefore,  have 
to  be  based  upon  reason  and  principle.    The  real  question 
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presented  is,  whether  the  testimony  of  a  witness,  given  in 
open  court,  in  the  presence  of  the  opposite  party  and  the 
other  witnesses  in  the  cause,  and  where  the  witness  is  sub- 
jected to  a  thorough  cross  examination,  and  where  the  court 
or  jury  trying  the  case  has  had  the  opportunity  of  observ- 
ing the  manner,  appearance,  and  conduct  of  the  witness,  is 
entitled  to  greater  weight  than  the  evidence  of  a  witness 
embodied  in  a  deposition  which  was  taken  in  private,  remote 
from  the  court  and  jury,  and  where  all  the  ordinary  tests  of 
truth  cannot  be  applied. 

The  practice  of  taking  depositions  was  borrowed  from  the 
civil  law.  Under  the  civil  law,  and  when  depositions  were 
first  introduced  into  England,  they  were  taken  privately. 
The  opposite  party  was  not  allowed  to  be  present,  but 
might  submit  interrogatories  to  be  answered,  but  this  had  to 
be  done  without  knowing  what  had  been  testified  to.  This 
practice  was  found  to  work  badly,  and  was  changed,  so  that 
the  examination  was  not  private,  as  the  opposite  party  was 
allowed  to  be  present  and  was  permitted  to  read  the  ques- 
tions and  answers  and  submit  such  interrogatories  as  would 
be  competent  upon  a  cross  examination  in  open  court 
Depositions  were  not  formerly  admitted  in  the  common  law 
courts,  but  were  exclusively  used  in  the  courts  of  chancery, 
which  were  generally  the  only  evidence  that  was  allowed. 
Depositions  were  admitted  in  evidence  in  the  common  law 
courts  from  necessity,  where  the  oral  testimcmy  of  witnesses 
could  not  be  obtained.  See  3  Bac,  Ab.  560;  Bouv.  Law 
Diet,  title.  Depositions. 

Formerly,  depositions  were  never  admitted  in  criminal 
cases,  and  are  only  admitted  now  with  the  consent  of  the 
accused.  3  Greenl.  Ev.,  sec.  1 1 ;  McLane  v.  TTte  State  of 
Georgia,  4  Ga.  335. 

The  constitution  of  the  United  States  provides,  that  in  all 
criminal  prosecutions,  ''the  accused  shall  enjoy  the  right  to 
be  confronted  with  the  witnesses  against  him."  Amendments 
of  the  Const,  art.  6. 

It  is  provided  by  section  13  of  article  i  of  our  state  con- 
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stitution,  that  "in  all  criminal  prosecutions,  the  accused 
shall  have  the  right  to  a  pqblic  trial,  by  an  impartial  jury,  in 
the  county  in  which  the  offence  shall  have  been  committed ; 
to  be  heard  by  himself  and  counsel ;  to  demand  the  nature 
and  cause  of  the  accusation  against  him,  and  to  have  a  copy 
thereof;  to  meet  the  mtnesses  fiice  to  face,  and  to  have  com- 
pulsory process  for  obtaining  witnesses  in  his  favor."  i  G. 
&  H.  28. 

Similar  provisions  will  be  found  in  the  constitutions  or 
statutes  of  the  most  of  the  states.  Under  our  statute,  deposi- 
tions are  only  used  as  a  substitute  for  oral  testimony  when 
the  witnesses  cannot  be  produced  in  court.  They  can  only 
be  used  in  the  following  cases :  first,  where  the  witness  does 
not  reside  in  the  county  or  adjoining  county  to  the  one  in 
which  the  trial  is  to  be  held,  or  is  absent  from  the  State ; 
second,  when  the  deponent  is  so  aged,  infirm,  or  sick  as  not 
to  be  able  to  attend  the  court,  or  other  place  of  trial,  or  is 
dead;  third,  when  the  depositions  have  been  taken  by  the 
agreement  of  the  parties,  or  by  the  order  of  the  court  trying 
the  cause ;  fourth,  when  the  deponent  is  a  state  or  county 
officer,  or  a  judge,  or  practicing  physician,  or  attorney  at 
law,  and  the  trial  is  to  be  had  in  a  county  in  which  the  de- 
ponent does  not  reside.    2  G.  &  H.  175. 

Depositions  in  a  criminal  case  can  only  be  taken  where 
the  accused  has  entered  his  consent  upon  record.  2  G.  & 
H.  411,  sec.  92. 

Starkie  on  Evidence  says:  "As  the  depositions  of  dead 
or  absent  witnesses  are,  in  point  of  law,  of  a  secondary 
nature  to  the  viva  voce  testimony  of  witnesses  subjected  to 
the  ordeal  of  cross  examination,  so  are  they  inferior  and 
weaker  in  point  of  force  and  effect  So  true  is  it,  that  a  wit- 
ness will  frequently  depose  that  in  private,  which  he  would 
be  ashamed  to  certify  before  a  public  tribunal.  It  is  by  the 
test  of  a  public  examination,  and  by  that  alone,  that  the  credit 
of  a  witness,  both  as  to  honesty  and  ability,  can  be  thor- 
oughly tried  and  appreciated."  Sharswood's  Starkie,  767. 
Vol.  XXXVIIL— 35 
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Lord  Bacon  says:  "Now,  since  this  practice  has  been 
used,  no  doubt,  but  that  the  credit  of  depositions  c<Bteris  paribus 
falls  much  below  the  credibility  of  a  present  examination 
viva  ihce^  for  the  examiners  and  commissioners  in  such  cases 
often  dress  up  secret  examinations,  and  give  a  quite  differ- 
ent air  to  them  from  what  they  would  have,  if  the  same  testi- 
mony had  been  plainly  delivered  under  the  strict  and  open 
fcxamination  of  the  judge  at  the  assizes."   3  Bac.  Ab.  560. 

Greenleaf  says:  "But  in  all  cases  at  law  where  a  depo- 
sition is  offered  as  secondary  evidence,  that  is,  as  a  substi- 
tute for  the  testimony  of  the  witnesses  viva  voce,  it  must  ap- 
pear that  the  .witness  cannot  be  produced,  unless  the  case  is 
provided  for  by  statute,  or  by  a  rule  of  court.'* 

The  long  established  and  firmly  adhered  to  practice  of 
this  court,  not  to  reverse  a  case  upon  the  weight  of  evi- 
dence, is  founded  mainly  upon  the  fact  that  the  court  and 
jury  below  had  the  <  opportunity  of  applying  the  tests  of 
truth  to  witnesses  who  are  examined  before  them,  which  we 
have  not.  The  rule  does  not  apply  where  the  evidence  be- 
low was  all  written,  for  then  we  are  as  competent  to  judge 
of  the  credibility  of  the  witnesses,  and  determine  the  weight 
which  should  be  given  to  the  evidence  as  was  the  court  or 
jury  below.  The  reason  of  this  rule  is  founded  in  wisdom, 
and  is  supported  by  the  experience  of  all  who  have  been  en- 
gaged in  the  administration  of  justice.  It  is  supported  by  the 
highest  authority.  The  duty  of  judges  and  the  mode  of  test- 
ing the  truth  or  &lsity  of  witnesses  are  very  clearly  stated  in 
the  Bible.  The  i6th,  17th,  i8th,  19th,  and  20th  verses  of 
the  19th  chapter  of  Deuteronomy  read  as  follows : 

**  16.  If  a  false  witness  rise  up  against  any  man  to  testify 
against  him  that  which  is  wrong; 

"  17.  Then  both  the  men  between  whom  the  controversy 
is  shall  stand  before  the  Lord,  before  the  priests  and  the 
judges,  which  shall  be  in  those  days; 

"18.  And  the  judges  shall  make  diligent  inquisition:  and 
behold,  if  the  witness  be  a  false  witness,  and  hath  testified 
falsely  against  his  brother; 
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''  19.  Then  shall  ye  do  unto  him,  as  he  had  thought  to 
have  done  unto  his  brother:  so  shalt  thou  put  the  evil  away 
from  among  you. 

"  20.  And  those  which  remain  shall  hear,  and  fear,  and  shall 
henceforth  commit  no  more  any  such  evil  among  you." 

The  judges  are  required  to  make  inquisition.  The  word 
"inquisition"  is  defined  by  Webster  to  be  "the  act  of  inquir- 
ing; inquiiy;  examination;  investigation." 

It  is  quite  obvious  that  the  divine  law-gfiver  attached 
much  importance  to  the  appearance  and  manner  of  the  wit- 
ness. The  conduct  of  the  witness  while  testifying  was  evi- 
dently regarded  as  the  surest  means  of  determining  the 
truth  or  falsity  of  the  witness. 

The  means  to  be  adopted  by  the  judges  in  testing  the 
truth  or  falsity  of  witnesses  are  stated  with  great  clearness, 
force,  and  completene3s  in  the  Institutes  of  Hindu  Law  or 
the  Ordinances  of  Menu,  which  are  of  great  antiquity,  and  are 
believed  by  many  to  be  the  first  compilation  of  laws  which 
was  ever  made.  Sections  23,  24,  25,  and  26  of  chapter  8, 
p.  192,  read  as  follows : 

^  "23.  Let  the  king  or  his  judge,  having  seated  himself  on 
the  bench,  his  body  properly  clothed  and  his  mind  atten- 
tively fixed,  begin  with  doing  reverence  to  the  deities,  who 
guard  the  world;  and  then  let  him  enter  on  the  trial  of 
causes : 

^24.  Understanding  what  is  expedient  or  inexpedient, 
but  considering  only  what  is  law  or  not  law,  let  him  exam- 
ine all  disputes  between  parties,  in  the  order  of  their  several 
classes. 

"2$.  By  external  signs  let  him  see  through  the  thoughts 
of  men ;  by  their  voice,  colour,  countenance,  limbs,  eyes,  and 
action : 

*'26.  From  the  limbs,  the  look,  the  motion  of  the  body, 
the  gesticulation,  the  speech,  the  changes  of  the  eye  and 
the  fiice,  are  discovertd  the  internal  workings  of  the 
mind." 


/ 
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The  diHerence  between  depositions  and  oral  examinations 
in  open  court  is  well  stated  by  Judge  Blackstone,  in  his 
Commentaries,  where  it  is  said:  "This  open  examination  of 
witnesses,  vwa  voce,  in  the  presence  of  all  mankind,  is  much 
more  conducive  to  the  clearing  up  of  truth  than  th^private 
and  secret  examination  taken  down  in  writing  before  an  offi- 
cer, or  his  clerk,  in  the  ecclesiastical  courts,  and  all  others 
that  have  borrowed  their  practice  from  the  civil  law;  where  a 
witness  may  frequently  depose  that  in  private,  which  he  will 
be  ashamed  to  testify  in  a  public  and  solemn  tribunal. 
There  an  artful  or  careless  scribe  may  make  a  witness 
speak  what  he  never  meant,  by  dressing  up  his  depositions 
in  his  own  forms  and  language;  but  he  is  here  at  liberty  to 
correct  and  explain  his  meaning,  if  misunderstood,  which  he 
can  never  do  after  a  written  deposition  is  once  taken.  Be- 
sides, the  occasional  questions  of  the  judge,  the  jury,  and 
the  counsel,  propounded  to  the  witnesses  on  a  sudden,  will  sift 
out  the  truth  much  better  than  a  formal  set  of  interroga- 
tories previously  penned  and  settled ;  and  the  confronting 
of  adverse  witnesses  is  also  another  opportunity  of  obtain- 
ing a  clear  discovery,  which  can  never  be  had  upon  any 
other  method  of  trial.  Nor  is  the  presence  of  the  judge, 
during  the  examination,  a  matter  of  small  importance:  for, 
besides  the  respect  and  awe  with  which  his  presence  will 
naturally  inspire  the  witness,  he  is  able,  by  use  and  experi- 
ence, to  keep  the  evidence  from  wandering  from  the  point  in 
issue.  In  short,  by  this  method  of  examination,  and  this  only, 
the  persons  who  are  to  decide  upon  the  evidence  have  an 
opportunity  of  observing  the  quality,  age,  education,  under- 
standing, behaviour,  and  inclinations  of  the  witness ;  in  which 
points  all  persons  must  appear  alike,  when  their  depositions 
are  reduced  to  writing,  and  read  to  the  judge,  in  the  absence 
of  those  who  made  them;  and  yet  as  much  may  be  fre- 
quently collected  from  the  manner  in  which  the  evidence  is 
delivered,  as  from  the  matter  of  it.  These  are  a  few  of  the 
advantages  attending  this,  the  English,  way  of  giving  testi- 
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mony,  ore  tenus.  Which  was  also  indeed  familiar  among  the 
ancient  Romans,  as  may  be  collected  from  Quintilian,  who 
lays  down  very  good  instructions  for  examining  and  cross 
examining  witnesses  viva  voce.  .  And  this,  or  somewhat  like 
it,  was  continued  as  low  as  the  time  of  Hadrian ;  but  the 
civil  law,  as  it  is  now  modelled,  rejects  all  public  examioa- 
tion  of  witnesses."     3  Bl.  Com.  373. 

We  are  of  the  opinion  that  the  ninth  instruction  is  fully 
supported  by  the  Divine,  the  Hindu,  the  ancient  Roman, 
and  the  common  law,  and  is  sustained  by  the  experience 
and  observation  of  judges,  jurors,  and  lawyers  in  all  ages 
and  countries. 

Nor  can  we  discover  any  objection  to  the  eleventh  instruc- 
tion. The  rule  at  common  law  was,  and  is,  that  a  pecuniary 
interest  in  the  event  of  the  suit,  rendered  a  witness  incom- 
petent, and  entirely  excluded  his  evidence,  but  this  rule  has 
been  changed  by  our  statute.  At  common  law,  interest  went 
to  the  competency,  but  under  our  statute  it  goes  to  the  credi- 
bility of  the  witness.    Sec.  243  of  the  code,  2  G.  &  H.  171. 

We  are  of  the  opinion  that  the  court  committed  no  error 
in  the  giving  of  the  instructions  complained  of. 

The  remaining  error  to  be  considered  is  baSed  upon  the 
refusal  of  the  court  to  grant  a  new  trial.  The  evidence  is 
in  the  record  by  a  bill  of  ^ceptions,  and,  in  our  opinion, 
fully  sustains  the  verdict  of  the  jury. 

The  judgment  is  affirmed,  with  costs. 

5.  T.  McConnell  and  M.  Winfield^  for  appellant 

D.  P.  Baldwin  and  C,  B.  Lasselle^  for  appellee. 


*««■ 
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Motion  for  New  Trial.  —  Newly- Discovered  Evidence, — Affidavit,  —  An 
application  for  a  new  trial,  on  the  ground  of  newly-discovered  evidence,  isbad. 
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if  the  affidavits  of  the  witnesses  whose  evidence  b  sought  to  be  obtained  are 

not  filed,  or  good  reason  shown  why  their  affidavits  have  not  been  procured. 
Same. — ^Where  such  witnesses  reside^  in  the  town  or  city  where  the  canse  has 

been  tried,  the  fact  that  the  party  seeking  the  new  trial  is  in  custody  is  not  a 

sufficient  excuse  for  not  producing  their  affidavits. 
Same. — If  there  has  not  been  time  to  procure  the  affidavits  of  the  witnesses, 

time  should  be  asked  for  that  purpose. 

APPEAL  from  the  Johnson  Circuit  Court 

WoRDEN,  J. — ^William  Shipman  was  indicted  in  the  court 
below,  jointly  with  Levin  T.'  Shipman,  for  the  murder  of 
John  C.  Kelly.  William  was  put  upon  trial,  and  found 
guilty  of  manslaughter,  and  sentenced  to  imprisonment  in 
the  penitentiary  for  the  term  of  twenty-one  years. 

He  moved  for  a  new  trial,  on  the  grounds,  first,  of  newly- 
discovered  evidence ;  second,  errors  of  law  in  giving  and 
refusing  certain  specified  charges;  third,  that  the  verdict 
was  contrary  to  the  evidence. 

The  evidence  is  in  the  record,  and  from  an  examination 
of  it,  we  are  satisfied  that  it  fully  sustains  the  verdict  The 
homicide  was  perpetrated  in  the  night  time.  The  appellant 
shot  the  deceased  with  a  pistol.  The  appellant,  the  deceased, 
and  several  others,  had  been  drinking,  and  were  in  some 
degree  intoxicated.  A  difficulty  seems  to  have  arisen  be- 
tween some  of  the  parties.  The  appellant  shot  the  deceased 
in  an  open  street,  the  ball  entering  near  the  collar  bone  and 
passing  through  a  portion  of  the  lungs  and  lodging  in  or 
near  the  spinal  column. 

The  defence  claimed  that  the  shooting  was  in  self-defence ; 
that  at  the  time  the  appellant  shot  the  deceased,  the  latter 
was  attacking  him  with  a  knife.  The  defence  offered  evi- 
dence to  show  that  soon  after  the  commission  of  the  homi- 
cide, the  appellant  was  seen  to  have  a  wound  upon  his  arm, 
as  if  recently  cut  with  a  knife. 

We  have  thus  stated  enough  of  the  case  to  show  the  ap- 
plication of  the  supposed  newly-discovered  evidence.  The 
defendant  filed  the  following  affidavit  in  support  of  his 
motion : 

**  William  Shipman,  defendant  in  the  above-entitled  action^ 
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being  duly  sworn,  on  his  oath  says  that  just  before  the 
shooting  by  him  of  John  C.  Kelly,  deceased,  mentioned  in 
the  indictment  herein,  he  was  attacked  by  said  Kelly,  who, 
after  striking  twice  at  affiant  with  a  knife,  did  stab  affiant  in 
his  left  arm  with  said  knife;  whereupon,  believing,  and  having 
reasonable  cause  to  believe,  that  it  was  necessary  so  to  do 
to  save  his  own  life,  he  did,  seeing  no  other  means  of  escape  or 
retreat,  shoot  said  Kelly ;  that  he  had  not  given  said  Kelly 
any  provocation  whatever,  and  had  no  malice  whatever 
against  him ;  that  affiant,  before  and  at  the  time  of  the  trial, 
knew  of  no  testimony  tending  to  prove  that  said  Kelly  did 
so  stab  affiant,  except  the  testimony  of  one  Sarah  Ann  Ship- 
man,  wife  of  Levin  Shipman,  jointly  indicted  with,  and  a 
brother  of,  affiant;  that  evidence  was  introduced  by  the 
State  tending  to  prove,  and  it  was  by  the  prosecutor  argued 
upon  the  trial,  that  affiant,  in  order  to  fabricate  a  defence, 
stabbed  himself;  and  that  the  wound  upon  his  left  arm, 
claimed  by  him  to  have  been  inflicted  by  said  Kelly,  was  in- 
flicted by  affiant  himself  with  his  own  knife ;  that  since  said 
trial  affiant  has  discovered,  and  avers  that  he  can  now  prove, 
that  upon  the  night  and  shortly  after  said  shooting,  a  knife 
was  found  in  the  pocket  of  said  Kelly,  and  belonging  to 
him,  upon  the  blade  of  which  was  discovered  woollen  lint, 
such  as  would  have  been  found  upon  it  if,  as  affiant  alleges, 
it  had  been  thrust  through  his  coat-sleeve,  and  also  traces  of 
human  blood,  such  as^  also  would  have  been  found  upon  it  if 
it  had  been,  as  affiant  alleges,  thrust  into  his  arm ;  that  he 
can  identify  said  knife  so  found  in  the  pocket  of  said  Kelly 
as  his,  said  Kelly's,  knife,  by  one  Moore,  a  colored  washer- 
woman, whose  given  name  is  to  affiant  unknown,  and  also 
by  the  wife  and  children  of  said  Kelly,  whose  names  are  also 
to  affiant  unknown;  and  that  he  can  also  prove  the  fact  that 
woollen  lint  and  traces  of  blood  were  found  upon  the  blade 
of  said  knife,  as  hereinbefore  set  forth,  by  one  Philander  W. 
Payne,  a  physician  and  surgeon,  learned  and  skilled  in  all 
the  matters  pertaining  to  his  profession,  and  in  experiments 
and  examinations  requiring  a  knowledge  of  chemistry  and 
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the  microscope.  Affiant  further  says  that  within  two  hours 
after  the  shooting  aforesaid,  he  was  arrested,  and  has  ever 
since  been  confined  in  the  Johnson  county  jail ;  that  the  in- 
dictment upon  which  he  was  tried  was  returned  by  the 
grand  jury  at  this  term  of  this  court,  and  affiant  immediately 
put  upon  his  trial ;  that  affiant  had  and  has  no  means,  nor 
any  relations  or  friends  able  to  furnish  means,  wherewith  to 
enable  him  to  employ  counsel,  or  to  prepare  for  his  defence ; 
that  he  was  defended  by  counsel  assigned  him  by  the  court 
when  his  case  was  called  for  trial,  who  knew  nothing  of  the 
newly-discovered  evidence  hereinbefore  set  forth;  that  all 
the  witnesses  by  whom  affiant  expects  to  prove,  and  can 
prove,  the  newly-discovered  facts  hereinbefore  set  forth,  re- 
side within  the  jurisdiction  of  this  court,  and  in  the  city  of 
Franklin,  and  he  can  prove  such  facts  by  them  if  a  new  trial 
be  granted  him ;  but,  for  the  reasons  hereinbefore  set  forth, 
he  has  been,  and  is,  unable  to  procure  their  affidavits  of 
such  newly-discovered  facts  in  support  of  hb  motioa  tone  a 
new  trial.  All  of  which  affiant  swears  to  be  true,  as  he 
verily  believes." 

The  defendant  also  filed  the  affidavit  of  Messrs.  Oyler  and 
Howe,  the  attorneys  assigned  by  the  court  to  defend  the 
defendant,  stating,  in  substance,  that  until  after  the  trial  they 
had  no  knowledge  whatever  of  the  newly-discovered  evi- 
dence, nor  was  there  any  information  in  their  possession 
tending  to  put  them  upon  inquiry  in  relation  thereto )  that 
they  had  reason  to  believe,  and  did  believe,  that  the  appel- 
lant knew  nothing,  nor  was  there  anything  tending  to  put 
him  upon  inquiry  as  to  $uch  newly-discovered  &cts,  until 
afler  the  trial. 

We  are  of  opinion  that  the  application  for  a  new  trial,  on 
theg^round  of  newly-discovered  evidence,waa  properly  over- 
ruled, for  the  reason,  if  for  no  other,  that  the  affidavits  of 
the  witnesses,  whose  evidence  was  sought  to  be  obtained, 
were  not  filed.  No  good  reason  is  shown  why  their  affida- 
vits  were  not  or  could  not  be  procured.  They  resided,  as 
is  shown  in  the  appellant's  affidavit,  not  only  within  the 
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jurisdiction  of  the  court,  but  in  the  town  or  city  where  the 
cause  was  tried  The  appellant  was,  to  be  sure,  in  custody, 
but  his  personal  attendance  was  not  necessary  in  order  to 
procure  the  affidavits.  This  could  have  been  done  much 
better,  probably,  by  counsel  than  by  himself.  If  there  had 
not  been  time  to  procure  the  affidavits  of  the  witnesses,  time 
should  have  been  asked  for  that  purpose.  Gibson  v.  The 
State^  9  Ind.  264.    Nothing  of  this  kind,  however,  was  done. 

The  appellant  complains  of  some  charges  given,  and  of 
the  refiisal  of  the  court  to  give  some  that  were  asked  by 
him.  We  deem  it  unnecessary  to  extend  this  opinion  by 
setting  out  the  charges  given  and  refused.  We  think  the 
charges  given,  as  a  whole,  were  correct,  and  that  those  asked 
by  the  defendant  and  refused,  were  substantially  embraced 
in  those  given  by  the  court 

There  is  no  error  in  the  record,  for  which  the  judgment 
ought  to  be  reversed. 

The  judgment  below  is  affirmed,  with  costs. 

61  P.  Oyler  and  D.  Howe^  for  appellant. 

B.  W,  Ifanna,  Attorney  General,  for  the  State. 


Bobbins  v.  Alley  ex  al. 

Attachment*— Prooeediiigs  ia  utMchmgnt  and  gamiabment  are  tnere  incidents 
to  ihe  maia  acdoo,  and  depend  upon  it. 

Same. — yurisduHon^^ComtrucHon  of  Statute, — In  an  attachment  proceeding, 
where  the  principal  defendant  is  a  resident  of  the  State,  the  place  of  his  resi- 
dence determines  the  jnrisdicCion  of  flie  conit.  The  provisions  of  section 
162, 2  G.  &  H.  142,  do  not  change  the  general  rule  which  retires  actions  to 
be  brought  in  the  county  where  the  defendant  has  Us  usual  place  of  residence. 

APPEAL  from  the  Decatur  Common  Pleas. 

DowMETy  J. — ^There  are  two  errors  assigned  in  this  case ; 
first,  the  sustainixig  of  the  separate  demurrer  of  Hiram  Alley 
to  the  complamt ;  and,  second,  the  overruling  of  the  demurrer 
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of  the  plaintiff  to  the  separate  answer  of  Stephen  Alley. 
There  is  a  third  error  assigned,  but  it  raises  no  question. 
The  complaint  commenced  as  follows :  "  The  State  of  In- 
diana.  County  of  Decatur.  In  the  Court  of  Common  Pleas, 
February  term,  1871.  John  E.  Robbins  v.  Stephen  Alley 
and  Hiram  Alley.  Complaint  on  note  and  affidavit  for  at- 
tachment." It  then  says :  "  The  plaintif!^  John  £.  Robbins, 
complains  of  Stephen  Alley,  and  says,''  etc.,  setting  out  a 
cause  of  action  against  Stephen  Alley  alone,  on  a  promis- 
sory note,  and  making  no  further  mention  of  Hiram  Alley. 
We  think  the  demurrer  of  Hiram  Alley  was  properly  sus- 
tained to  the  complaint  It  showed  no  reason  for  uniting 
him  in  the  complaint  with  Stephen  Alley. 

The  separate  answer  of  Stephen  Alley  was  to  the  juris- 
diction of  the  court,  and  in  it  he  alleged  that  at  the  time  of 
the  beginning  of  the  suit  he  was,  and  still  is,  a  citizen  and 
resident  householder  of  the  county  of  Miami,  in  the  State 
of  Indiana,  and  was  not  at  sdd  date,  and  has  not  been  since 
the  29th  day  of  November,  1 870,  a  resident  of  said  county 
of  Decatur ;  wherefore  he  prayed  judgment  whether  the 
court  had  jurisdiction,  and  that  he  be  adjudged  to  go  hence, 
etc. 

With  certain  specified  exceptions,  actions  must  be  com- 
menced in  the  county  where  the  defendants,  or  one  of  them, 
has  his  usual  place  of  residence,  and  this  case  does  not  fall 
within  any  of  the  exceptions.    2  G.  &  H.  58,  sec.  33. 

But  in  this  case  there  was  an  attachment  sued  out  against 
the  property  of  Stephen  Alley,  on  an  affidavit  that  he  had 
sold,  conveyed,  aftd  disposed  of  his  property  subject  to  exe- 
cution, with  the  fraudulent  intent  to  cheat,  hinder,  and  delay 
his  creditors,  and  was  about  to  sell,  convey,  and  otherwise 
dispose  of  his  property  subject  to  execution  with  such  in- 
tent ;  and  a  process  of  garnishment  against  Hiram  Alley 
issued  on  an  affidavit  that  he  was  indebted  to  Stephen  Alley, 
and  had  in  his  possession  moneys,  rights,  credits,  and  effects 
belonging  to  him  which  the  sheriff  could  not  attach ;  and  it 
is  claimed  that  these  facts  conferred  jurisdiction  upon  the 
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oommon  pleas  of  Decatur  county,  notwithstanding  the  prin- 
cipal defendant  resided  in  Miami  county. 

We  think  this  position  cannot  be  maintained.  The  attach- 
ment and  garnishment  are  mere  incidents  to  the  main  action. 
They  depend  i^>on  it,  and  not  it  upon  them.  FechJtHmer  v. 
Jiays,  1 1  Ind.  478.  Where  the  principal  defendant  is  a  resi- 
dent of  the  State,  the  place  of  his  residence  determines  the 
jurisdiction  of  the  court  If  the  defendant  is  not  a  resident 
of  the  State,  the  plaintiff  may  have  judgment  wherever  his 
action  has  been  commenced  in  any  of  the  following  cases : 
first,  when  the  defendant  has  been  personally  served  with 
process ;  second,  when  property  of  the  defendant  shall  have 
been  attached  in  the  county  where  the  action  is  brought ;  or, 
third,  when  a  garnishee  shall  have  been  summoned  in  the 
county  where  the  action  is  brought,  who  shall  be  found  to 
be  indebted  to  the  defendant,  or  to  have  property  or  assets 
in  his  hands  subject  to  the  attachment.  2  G.  &  H.  142,  sec. 
162. 

But  we  think  this  section  of  the  code  was  not  intended  to 
change  the  general  rule,  which  requires  the  action  to  be 
brought  in  the  county  where  the  defendant  has  his  usual 
place  of  residence,  Jie  being  a  resident  of  the  State,  merely 
because  an  attachment  or  process  of  garnishment  has  been 
sued  out.    See  Michael  v.  Thomas^  24  Ind.  72. 

The  judgment  is  affirmed,  with  costs. 

C.  Ewing  and  %  K.  Ewingy  for  appellant 

%  Gavin  and  y.  D.  Miller^  for  appellees. 
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Practice. — Motion  far  New  THa/.— AU  grounds  for  a  new  trial  must  be  pre- 
sented to  the  court  bdow,  in  order  to  be  available  in  the  Supreme  Court. 

Statute. — Ditching  Zawj^Th^  ditching  law  having  been  repeatedly  held  con- 
stitutional, the  Supreme  Court  refused  to  again  discuss  the  question. 
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APPEAL  from  the  Hendricks  Circuit  Court. 

Pettit,  J. — This  was  an  appeal  from  an  assessment  of 
benefits  to  api^ellant's  land  by  the  construction  of  appellee's 
ditch.  There  was  a  trial  by  the  court,  finding  for  appellee, 
and  motion  for  a  new  trial  overruled,  exception  taken,  and 
judgment  on  the  finding. 

The  only  legal  assignment  of  error  is  the  overruling  of  the 
motion  for  a  new  trial.  The  causes  for  a  new  trial  are,  first, 
that  the  decision  of  the  court  is  not  sustained  by  sufficient 
evidence;  second,  that  the  decision  of  the  court  is  contrary 
to  law. 

There  is  no  cause  for  a  new  trial  that  the  court  admitted 
improper  or  rejected  proper  evidence ;  hence  the  questions 
that  might  arise  under  such  a  cause  for  a  new  trial  are  not 
before  us,  and  cannot  be  considered.  All  causes  for  a  new 
trial  relied  upon  must  be  presented  to  the  court  below,  in 
order  to  make  them  available  in  this  court. 

As  to  the  first  cause  for  a  new  trial,  we  need  only  to  say 
that  the  e^adence  is  conflicting,  to  put  the  action  of  the  court 
below  on  it  beyond  our  reach  or  control,  by  numerous  de- 
cisions of  this  (iourt;  but  we  will  add  that  it  fully  warranted 
the  finding  and  judgment. 

Under  the  second  cause  for  a  new  trial,  it  is  suggested  and 
attempted  to  be  shown  that  the  ditching  law  is  unconstitu- 
tional. If  this  were  a  new  question  we  might  be  inclined  to 
enter  into  its  discussion  at  length;  but  this  court  has  re- 
peatedly held  this  and  all  kindred  acts  of  the  General  Assem- 
bly constitutional  and  valid,  and  we  are  not  disposed  to 
overrule  these  decisions. 

There  is  no  error  in  the  record  subject  to  our  notice, 
according  to  the  rules  of  law  and  practice. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant 

C  C.  Nave  and  —  Nave,  for  appellant. 

Z.  Mi  CampbeU,  for  appellee. 
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The  Indianapolis,  Cincinnati,  and  Lafayette  Railroad 

Company  v.  Harter.        -• 

Railroad.— /i»;w^  to  Animals»^-Nigiigenc€.'^-'lht  rule,  except  as  modified 
by  the  act  on  the  subject  of  indosures,  etc.,  i  G,  &  H.  343,  and  the  act  au- 
thorizing the  connty  commissioners  to  detennine  what  animals  may  run  at 
.large,  is,  that  eveiy  man  shall  fence  in  his  own  stock,  and  is  not  required  to 

'  ifence  out  other  stock. 

iSeid,  accordingly,  that,  where  there  was  no  order  of  the  commissioners  shown, 
and  the  plaintiff  knowii^ly  permitted  his  cattle  to  run  habitually  at  large  in 
the  immediate  vicinity  of  a  railroad,  where  fencing  was  not  required,  he 
was  guilty  of  negligence;  and  if  his  stock  was  killed,  he  had  contributed  to 
the  injury  and  could  not  complain.  There  was  no  proof  of  any  wantonness 
in  the  management  of  the  train. 

t 

APPEAL  from  the  Johnson  Common  Pleas. 

Worden,  J. — ^This  was  an  action  by  the  appellee  against 
the  appellant  to  recover  damages  for  the  alleged  negligent 
killing  of  a  cow  belonging  to  the  plaintifi^  by  the  defendant, 
by  means  of  her  locomotive  and  train  of  cars,  upon  a  rail* 
road  track.  The  action  was  based  upon  the  common  law 
liability,  it  not  being  alleged  that  the  road  was  not  properly 
fenced.  The  cow  seems  to  have  been  killed  in  a  town, 
where  the  company  was  not  required  to  fence  her  road. 

Issue,  trial,  verdict,  and  judgment  for  the  plaintifi! 

In  addition  to  the  general  verdict  for  the  plaintifi^  the  fol« 
lowing  answers  to  interrogatories  were  returned  by  the 
jury,  viz.: 

First.  What  was  the  usual  rate  of  speed  of  defendant's 
train  at  the  point  where  plaintiff's  cow  was  killed?  An- 
swer. Six  miles  per  hour. 

Second.  How  fiist  was  defendant^  train  running  at  the 
time  it  ran  over  said  cow?    Answer.  Six  miles  per  hour. 

Third.  Was  said  cow  killed  whilst  attempting  to  cross  de- 
fendant's track?    Answer.  No. 

Fourth.  How  close  wasr  the  locomotive  of  said  train  to 
said  cow  when  she  first  attempted  to  cross  said  track?  An- 
swer. No  evidence  she  was  attempting  to  cross  the  track. 
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Fifth.  Was  said  cow  killed  at  a  street  crossing?  Answer. 
Struck  thirty  feet  below,  and  thrown  off  at  the  crossing. 

Sixth.  Was  said  cow  in  the  habit  of  running  at  large  in 
the  immediate  vicinity  of  the  place  where  she  was  killed? 
Answer.  Yes. 

Seventh.  Did  said  cow  so  run  at  large  with  the  plaintiff's 
knowledge  and  consent?    Answer.  Yes. 

Eighth.  What,  if  any,  effort  did  defendant's  employees  in 
charge  of  said  train  make  to  avoid  running  over  plaintiff's 
cow?  Answer.  Sounding  the  whistle  down  brakes,  but  not 
in  proper  time  to  avoid  collision-. 

The  defendant  mpved  on  thesp  answers  to  interrogatories 
for  judgment  in  her  favor,  notwithstanding  the  general  ver- 
dict; but  her  motion  was  overruled,  and  she  excepted. 

We  are  of  opinion  that  the  defendant  was  entitled  to 
judgment  on  the  findings,  and,  therefore,  that  the  court 
erred  in  overruling  her  motion. 

There  is  no  allegation  of  any  wilful  injury  to  the  cow,  nor 
any  allegation  of  gross  negligence;  even  if  such  gross  negli- 
gence as  implies  a  willingness  to  inflict  the  injury  would 
render  the  defendant  liable,  although  the  plaintiff  himself 
was  guilty  of  negligence.  The  charge  is  one  of  simple  neg- 
ligence on  the  part  of  the  defendant,  and  this  is  found  true 
by  the  general  verdict.  But  the  special  answers  also  find  it 
to  be  true  that  the  plaintiff  knowingly  and  consentingly  per- 
mitted his  cow  to  habitually  run  at  large  in  the  immediate 
vicinity  of  the  place  where  she  was  killed;  and  the  question 
is  presented  whether,  under  these  circumstances,  he  is  him- 
self free  from  negligence.  Vf§  think  that  he  is  not,  and 
that  he  cannot  legally  maintain  this  action. 

The  case,  it  will  be  remembered,  is  not  one  in  which  the 
railroad  company  is  guilty  pi  any  default  in  not  keeping  her 
road  properly  fenced.  At  pommon  law,  the  owner  of  ani- 
mals is  obliged  to  keep  them  upon  his  own  grounds,  and  is 
a  wrong-doer  if  he  suffer  them  to  stray  upon  the  grounds  of 
others.  This,  as  a  general  rule,  is  the  law  of  Indiana.  Wii- 
liatns  V.  The  New  Albany  and  Salem  Railroad  Company ,  5 
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Ind.  Ill;  The  Lafayette  and  Indianapolis  Railroad  Company 
V.  Shriner^  6  Ind.  141 ;  Page  v.  Hollingsworth^  7  Ind.  317;  The 
Indianapolis  and  Cincinnati  Railroad  Company  v,  Kinney^  8 
Ind.  402;  Myers  v.  Dodd^  9  Ind.  290;  Tfu  Indianapolis  and 
Cincinnati  Railroad  Company  v.  McClure,  26  Ind.  370;  The 
Michigan  Southern  and  Northern  Indiana  Railroad  Company 
V.  Fisher,  27  Ind.  96. 

This  general  rule  of  the  law  of  the  State  is  subject  to 
whatever  qualifications  may  be  effected  by  the  statute  author- 
izing the  boards  of  county  commissioners  to  determine  ' 
what  animals  may  run  at  large  (i  G.  &  H.  65);  but  in  this 
case  it  does  not  appear  that  any  animals  had  been  permitted 
to  run  at  large  by  the  order  of  the  commissioners.  The 
case,  therefore,  stands  upon  the  common  law  ground  solely. 
We  are  aware  that,  practically,  the  common  law  rule,  re- 
quiring the  owners  of  animals  to  keep  them  on  their  own 
grounds,  is  not  very  rigidly  observed.  There  are  many 
persons,  and  especially  many  living  in  towns,  and  some  in 
cities,  that  seem  to  act  upon  the  theory  that  their  cows,  and  in 
many  instances  their  hogs,  may  rightfully  roam  at  large,  and 
obtain  a  scanty  subsistence  upon  the  highways  and  neigh- 
boring, unenclosed  lands,  thereby  making  it  necessary  for 
every  one  to  guard  his  premises,  with  much  vigilance  and 
expense,  fi'om  the  depredations  of  these  marauding  and 
vagrant  animals  that  are  thus  permitted  to  wander  in  quest 
of  food.  This  condition  of  things  was,  perhaps,  well 
enough  in  the  early  settlement  of  the  State;  when  there  was 
but  little  land  cleared  or  fenced,  and  when  the  unenclosed 
woodland  or  prairie  furnished  an  abundant,  but  the  only,  sup- 
ply of  food  for  the  stock  of  the  settler.  But  the  situation  has 
greatly  changed  within  the  lapse  of  half  a  century,  and 
every  passing  year  confirms  the  wisdom  and  justice  of  the 
common  law  on  this  subject.  The  true  legal  theory  is  that 
every  man  should  be  required  to  fence  his  own  stock  in,  and 
not  be  required  to  fence  other  people's  out.  This  is  the  law 
of  the  present  day,  except  so  far  as  it  is  modified  by  the  act 
above  cited  authorizing  the  commissioners- to  determine  what 
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animals  may  run  at  largCi  and  the  act  on  the  subject  of  in- 
closures,  etc,  i  G.  &  H.  342.  It  will,  doubtless,  be  acted 
upon,  practically,  ere  long,  as  fencing  materials  become  more 
scarce,  and  the  necessities  of  the  people  more  imperatively 
require  that  it  should  be. 

In  this  case  there  was  neither  allegation  nor  proof  that  the 
board  of  commissioners  had  made  any  order  permitting  any 
animals  to  run  at  large.  No  question,  therefore,  arises  as  to 
the  validity  or  construction  of  the  statute  on  that  subject. 
The  case  stands  as  if  no  such  statute  existed. 

The  plaintiff  had  no  right  to  let  his  cow  wander  abroad 
and  upon  the  lands  of  the  defendant  Yet  he  knowingly 
permitted  her  to  run  habitually  in  the  immediate  vicinity  of 
the  place  where  she  was  killed.  Being  thus  himself  guilty 
of  negligence  in  permitting  his  cow  to  occupy  the  place  of 
danger,  he  cannot  complain  of  the  negligence  of  the  defend- 
ant. His  own  want  of  care  contributed  directly  to  the 
injury.  The  view  we  take  of  this  question  is  fully  sustained 
by  the  following  cases :  Louisville  and  Frankfort  Railroad 
Company  y.  Ballard^  2  Met.  Ky.  177;  T/ie  Illinois  Central 
Railroad  Company  v.  PJtelps^  29  111.  447;  Eames  v.  Salem 
and  Lowell  Railroad  Company^  98  Mass.  560;  Bowman  v. 
The  Troy  and  Boston  Railroad  Company^  37  Barb.  5 16 ;  Ben- 
nett V.  The  Chicago  and  North-  Western  Railway  Company^  19 
Wis.  145;  The  North  Pennsylvania  Railroad  Company  v. 
Rehman,  49  Pa.  St.  loi. 

The  judgment  is  reversed,  with  costs,  and  the  court  below 
instructed  to  render  judgment  for  the  defendant. 

S.  P.  Oyler  and  D,  W.  Howe^  for  appellant 

2?.  D.  Banta  and  C.  Byfield,  for  appellee. 


Paffe  v.  Ervin. 

V^kcnz&,^BiU  of  Exceptums.-^Evidence,''''^^^^^  the  evidence  is  not  afl  con- 
tained in  a  bill  of  exceptions,  this  court  cannot  teverse  on  the  insuflkiencj  of 
the  evidence. 
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SAWL-'^Cm/lutm^  £vtdence.'^Vfhett  the  evidence  is  conflicting,  tliis  court  can- 
not reverse  on  the  evidence,  if  there  be  any  evidence  upon  which  the  finding 
can  reasonably  be  sustained. 

APPEAL  from  the  Marion  Circuit  Court 

Pettit,  J. — ^This  was  a  suit  by  the  appellee  against  the 
appellant  to  set  aside  a  transfer  of  land  as  fraudulent,  and  to 
subject  it  to  the  payment  of  a  debt.  There  was  a  trial  by 
jury,  verdict  for  plaintiff  below,  motion  for  a  new  trial  oven- 
ruled,  and  judgment  on  the  verdict.  The  only  question  in 
the  case  is  as  to  the  sufficiency  of  the  evidence  to  sustain 
the  verdict.  All  of  the  evidence  is  not  in  the  record.  A 
title  bond  that  appears  to  have  been  read  in  evidence  is  no- 
where in  the  transcript,  the  clerk  saying  that  it  is  not  on 
file.  Here  we  might  stop,  but  we  will  add  that  the  evidence, 
so  far  as  it  is  before  us,  is  conflicting,  and  is  such  as  might  war- 
rant the  finding;  and  although,  as  we  see  it  in  the  transcript, 
we  may  think  it  preponderates  against  the  verdict,  we  cannot 
reverse  the  action  of  the  court  below.  It  has  been  the  uni- 
form ruling  of  this  court  that  we  cannot  reverse  on  a  mere 
preponderance  of  evidence,  where  it  is  conflicting,  and  where 
there  is  any  upon  which  the  finding  or  verdict  can  reasona- 
bly be  sustained,  which  is  the  case  here.  The  reason  of 
this  rule  is  so  obvious,  and  has  so  often  been  stated,  that  it 
will  not  bear  repetition;  and  we  only  wonder  that  counsel 
will  continue  to  bring  such  cases  here  and  urge  a  reversal 
upon  the  weight  of  evidence. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 

X  Milner,  for  appellant. 

Z.  Barbour,  C.  P.  yacobs,  and  C.  W,  Sndth^  for  appellee. 
Vol,  XXXVIII.— 36 
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ACCORD  AND  SATISFACTION. 

PUading^^Pvwer  tut  C0upiid  with  an 
/Mierat,-^lik  a  suit  upon  an  instru- 
ment, by  which  the  daendant  prom- 
ised to  pay  a  certain  sum  to  A.,  B., 
and  C,  m  trust,  to  be  expended  with- 
in a  county  named,  in  constructing  a 
railroad  within  certain  limits,  the  per- 
sons named  to  select  the  corporation 
which  should  hare  the  benent  of  the 
subscription,  an  answer  that  when 
the  instrument  was  executed  by  the 
defendant,  it  was  agreed  that  if  the 
railroad  was  located  through  the 
farm  of  the  defendant,  he  should 
have  the  choice  of  paying  the  five 
hundred  dollan  or  giving  the  ri^ht 
of  way  to  the  corporation,  and  that 
he  had  given  such  tight  of  way, 
which  hi^  been  accepted  by  the 
company,  was  held  a  sufficient  de- 
fence, as  an  accord  and  satisfaction. 
It  was  also  held  good  on  the  ground 
that  A.,  B.,  and  C,  held  a  power  not 
coupled  with  an  interest,  and  the 
pow^  could  be  revoked  before  exe- 
cution and  the  acceptance  Uiereof  by 
the  corporation.  TAe  £.,  T,  If., 
6*  C.  R.  H.  Co.  v.  WH^At. 64 

AFFIDAVIT. 

See  EviDSNCB,  7 ;  Pleading,  3. 

APPEAL. 

See  Divorce,  13;  Habeas  Corpus,  i  ; 
Highway,  2;  Liquor  Law,  2;  Su- 
preme Court. 

APPEARANCE. 

See  Practice. 

ARBITRATION  AND  AWARD. 

I.  Effidence. — ^Where  a  cause  is  sub- 
mitted   to  the  arbitrament  of  three 


perMOSy  and  the  award  is  only 
signed  by  two  of  them,  pared  evi- 
d«ice  is  admissible  to  show  that  the 
other  arbitrator  met  with  those  sign- 
ing the  award,  and  heard  the  cause. 
Buxton  et  al,  v.  Howard  et  a/...»  109 

2.  Award — When  parties  submit  a 
cause,  under  the  statute,  to  the  arbit- 
rament of  three  persons,  it  is  under- 
stood that,  the  tluee  having  heard  the 
cause,  any  two  of  them  are  sufficient 
to  make  an  award,  unless  there  is 
something  in  the  submission  that  re- 
quires the  concurrence  of  9XL^.Jhid, 

3.  Same^^£videt$te,'^yfhen  the  evi- 
dence submitted  to  arbitraton  is  not 
in  the  record,  it  will  be  presumed  that 
the  award  was  justified  by  the  evi- 
dence  Hid, 

ASSIGNMENT  OF  ERROR. 

See  SuPREics  Court,  2,  6, 7, 13. 
ATTACHMENT. 

1,  JPractici.^^mwerm  Bar, — THVr/. 
An  attachment  under  our  statute  is 
not  an  independent  proceeding,  but 
one  merely  in  aid  of  the  action  in 
which  it  is  issued.  An  answer  in  de- 
nial of  the  ground  of  attachment 
stated  in  the  tmdavit  for  the  writ  is 
in  bar  of  the  proceedings  in  attach- 
ment, and  need  not  be  sworn  to,  and 
presents  an  issue  to  be  tried  with  the 
other  issues  in  the  case.  Excelsior 
Fork  Co.  r,  Lnkens*^ 438 

2,  Statute  Construed, — Section  169,  2 
G.  &  H.  Z43,  requiring  any  person 
other  than  the  defendant,  claiming 
attached  property  and  having  notice 
of  the  attadunent,  to  assert  his  title, 
applies  only  to  proceedings  before  a 
Justice  of  the  peace.  Davis  v.  War^ 

field  etai. 461 

3,  {7«fWf«AMmAr— l^oceedings  in  at- 
tachment and  garnishment  are  mere 

to  the  main  action,  and  de- 
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pend  upon  it.    JRobbins  \,  Alley  et 

^ 553 

4.    Same.  —  jurisdiction.  —  Qmslruc" 

Hon  of  Statute. — In  an  attachment 
proceeding,  where  the  principal  de- 
fendant is  a  resident  of  the  State,  the 
place  of  his  residence  determines  the 
jurisdiction  of  the  court.  The  pro- 
visions of  section  162,  2  G.  &  H. 
142,  do  not  change  the  general  rule 
which  requires  actions  to  be  brought 
in  Uie  county  where  the  defendant 
has  his  usual  place  of  residence../3ii(/. 


BALLOT. 

See  Election,  i,  2, 

BANKRUPTCY. 

Discharge.  —  Lien.  —  A  discharge  in 
bankruptcy  does  not  release  a  mort- 
gage or  other  lien  on  property  created 
prior  to  the  commencement  of  the 
proceeding,  nor  prevent  the  enforce- 
ment of  the  lien.  Truitt  et  aU  v. 
Truitt.. 16 

BILL  OF  EXCEPTION& 

See  Criminal  Law  :  Master  Commis- 
sioner; Practice,  17,  21,  22,  28; 
Supreme  Court,  i,  4,  5, 8,  29. 

BILL  OF  PARTICULARS. 

See  Pleading,  5,  7,  8;  Practice,  7. 

O 

CAPIAS  AD  RESPONDENDUM. 

See  Justice  of  the  Peace,  7, 8. 

CASE  QUALIFIED. 

Parties.^Demurrer.^MMen  v.  Ells- 
worth, 15  Ind.  144,  qualified.  Goff 
et  at.  y.ifay  et  al. 267 

CARRIER. 

I.  Railroad. — Negligence* — Ticket. — 
If  a  passenger  on  a  railway  train,  be- 
fore entering  the  car,  properly  ap- 
plies at  the  ticket  office  of  the  agent 
of  the  company  for  a  ticket,  and, 
without  fJEUilt  on  his  port,  but  from 
either  the  wilfulness  or  the  mistake 


or  inadvertence  of  the  ticket  agent, 
is  unable  to  procure  one,  he,  when, 
according  to  the  rules  of  the  com- 
pany, fare  in  addition  to  the  price 
required  to  purchase  a  ticket  is  de- 
manded of  mm  by  the  conductor  on 
the  cars,  may  pay,  under  protest,  the 
excess  demanded,  and  afterward  by 
suit  recover  it  back;  but  he  is  not 
obliged  to  do  so ;  on  the  contrary,  he  is 
entided  to  be  carried  at  the  ticket  rate 
without  paying  the  excess  demanded, 
and  has  the  choice  of  paying  the  ex- 
cess, or  of  insisting  upon  his  right  to 
be  carried  at  the  ticket  rate  and  hold- 
ing the  company  responsible  in  dam- 
ages for  a  refusal  to  cany  him.  The 
feffersonviile  R.  R.  Co.  v.  Rcgers..i  16 

2.  Damages. — If,  when  insisting  upon 
his  right,  in  such  case,  to  be  carried 
at  the  ticket  rate,  Ae  passenger  is  by 
the  conductor  of  the  train  expelled 
from  the  car  in  a  spirit  of  oppressive 
malice  or  wantonness,  he  is  entitled 
to  recover  exemplary  damages  against 
the  company;  a  verdict  for  which 
damages  an  appellate  court  will  rarely 
set  aside  for  excess  merely Ibid, 

3.  Same. — In  such  case,  the  passenger 
wrongfully  expelled  from  the  cars 
may  be  entillnl  to  exemplary  dam- 
ages by  reason  of  the  time,  place, 
circiunstances,  and  manner  of  his 
expulsion,  though  no  haish  or  un- 
necessary means  were  resorted  to  in 
order  to  effect  his  expulsion.......7?xV. 

4.  Negligence, —  Contract. — A  carrier 
of  goods  may  limit  'by  contract  his 
extreme  conmion  law  Hability^of  in- 
surer against  loss  by  casualties  of 
river  navigation  and  of  steam,  where 
such  loss  does  not  arise  from,  or  is 
not  contributed  to  ^y,  any  d^[ree  of 
negligence  of  the  carrier,  his  servants, 
or  agents.  The  Adams  Ex.  Co.  v. 
Fendrick 150 

CITY. 

See  Railroad,  5. 

I.  Charter. —  Visiting  Houses  of  III 
Fame. — No  power  is  conferred  on 
the  common  council  of  a  city  by  the 
charter,  3  Ind.  Stat.  63,  to  impose  a 
penalty  upon  any  person  for  visiting 
or  residing  within  a  house  of  ill  fame 
outside  of  the  corporate  limits  of 
the  city.  Robb  v.  The  City  of  In- 
dianapoUs^ .^9 
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2.  Street  Improvement, — Appeal  from 
Precept, —  Transcript, — On  an  ap- 
peal from  a  precept  issued  by  order 
of  the  common  council  of  a  city  for 
the  collection  of  an  assessment  for 
the  improvement  of  a  street,  although 
no  question  of  fact  can  be  tried 
which  arose  prior  to  the  ynnTring  of 
the  contract  for  the  improvement  un- 
der the  order  of  the  council,  the 
transcript  must  show  a  substantial 
compliance  with  the  statute  in  all  the 
essential  steps  required  to  be  taken 
by  the  common  council  and  the  offi- 
cers of  the  city;  and  if  it  fail  to  do 
so,  it  will  be  held  insufficient  on  de- 
murrer. Moberry  et  al,  v.  The  City 
of  JeffersonviUe  et  al, 198 

3.  Same, — ^When  an  improvement  is 
ordered  by  the  conunon  council,  with- 
out a  petition,  the  transcript  must 
show  affirmatively  that  the  improve- 
ment was  ordered  by  a  vote  of  two- 
thirds  of  all  the  members  of  the 
council .•.••..•...• IHd, 

4.  Same, — The  transcript  must  show 
that  the  letting  of  the  contract  for  the 
improvement  was  properly  adver- 
tised  ^Ibid, 

5.  Same. — It  must  appear  from  the 
transcript  that  the  bids  were  submit- 
ted or  reported  to  the  common  coun- 
cil, and  that  the  contract  was  awarded 
upon  one  of  the  bids Ibid, 

6.  Same, — ^Where  it  does  not  appear 
from  the  transcript  that,  on  the  line 
of  the  improvement  ordered,  there 
are  public  grounds,  or  street  or  alley 
crossings,  it  is  not  necessary  Uiat  the 
transcript  should  show  tha^  provisions 
have  been  made  for  the  payment  by 
the  city  for  street  or  alley  crossings, 
or  for  improvements  in  front  of  pub- 
lic grounds Ibid, 

7.  Judicial  Notice, — A  court  will  not 
take  judicial  knowledge  of  the  num- 
ber of  wards  into  which  a  city  is  di- 
vided  IHd, 

8.  Question  of  Fact, — Whether  a 
street  which  has  been  improved  was 
or  was  not  a  street  of  tibe  dty  whose 
common  council  has  wdered  the  im- 
provement, is  a  question  of  fact 
which  cannot  be  tried  on  an  appeal 
from  a  precept;  and  the  fact  that  the 
party  against  whom  the  precept  is- 
sued was  a  non-resident  of  the  State, 
and  had  no  notice  of  the  making  of 
the  order  for  the  improvement,  or  of 


the   contract,  will  not  change   the 
n»le Jt^, 

9.  Transcript,— Qjx  an  appeal  from  a 
precept  issued  for  the  collection  of 
the  amount  assessed  for  work  done  on 
a  street  or  alley,  in  pursuance  of  an 
ordinance  passed  by  the  common 
council  of  a  city,  the  transcript  must 
show  that  the  common  council,  be- 
fore letting  the  work,  advertised  to 
receive  proposals  therefor,  as  requir- 
ed by  section  68  of  the. act  for  the 
incorporation  of  cities.  Kretsch  y. 
Helm ^2C7 

10.  Proceedings  to  Change  Channel  of 
Stream, — ^Where  a  citv  attempts  to 
change  the  channel  of  a  stream  of 
water  flowing  through  a  portion  of 
the  city,  there  must  be  a  substantial 
compliance  with  the  requirements  of 
the  charter;  and  the  commissioners 
appointed  must  estimate  the  value  of 
the  land  or  other  property  to  be  ap- 
propriated; the  part  thereof,  if  any, 
to  be  borne  by  the  city;  wimt  real 
estate  is  ben^ted,  specifying  the 
same  in  parcels,  with  the  name  of 
the  owner,  if  known,  and  the  pro- 
portion of  benefit  or  damage  each 
would  receive ;  and  report  upon  each 
of  the  specifications;  and  any  failure 
to  comply  with  these  requirements 
will  render  the  proceedings  inefiect- 
ual  to  give  rights  to  the  city,  or  di- 
vest the  rights  of  the  owners  of  the 
property  affected.  McICemany.  The 
City  of  Indianapolis  et  al, 223 

11.  Street  Improvement, —  Advertise* 
ment  for  Proposals, — The  common 
council  of  a  city  possesses  no  power 
to  make  a  contract  for  the  improve- 
ment of  a  street  until  after  advertis- 
ing to  receive  proposals  therefor. 
McEwen  v.  Gilker • 233 

12.  Same, —  Transcript, — Where  the 
transcript  on  appeal  from  an  assess- 
ment for  the  improvement  of  a  street 
fails  to  show  such  advertisement  fbr 
proposals,  it  is  defective,  and  a  de- 
murrer thereto  may  properly  be  sus- 
tained  Ibid, 

13.  Same, — Issue  of  Law, — Such  aa 
omission  in  the  transcript  presents  an 
issue  of  law,  and  not  of  fact,  and  is 
not  within  the  proviso  of  section  71 
of  the  act  for  the  incorporation  of 
cities ; Ibid, 

14.  Same, — Lien, — Although  the  work 
under  a  contract  for  the  improvement 
of  a  street  in  a  city  be  completed, 
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yet  the  lien  therefor  does  not  attach 
to  the  property  adj(»auig  until  the 
estimate  is  made.    Langs^aU  H  ak^ 

15.  Vraittage, — Injury  to  Adjoitdn^ 
Property* — ^Wl^ere*  iy  its  q^stem  ot 
drami^y  a  city  has  accamnlatrd  a 
large  flow  of  water  on  a  paxticttlar 
stxeety  it  is  its  doty  to  provide  for  the 
escape  of  the  water  without  damage 
to  adjoining  property.  City  if  Jndir 
ant^Us  V.  Lawyiretmlm 348 

16.  Same.-^Jlailroad.'-^Jf  a  city  per- 
mit a  lailroad  oompanv  l»  occupy 
and  cross  streets  and  aueys,  and  re- 
quire it  to  construct  culverts,  and  the 
dty  adopt  them  for  its  use,  and  they 
pmvt  insufficient,  or  become  out  of 
repair,  the  city  will  be  liable  for 
inj  toy  resulting  to  adjoining  property 
by  reason  of  such  insufficiency..<y9f</. 

17.  .Smm^— ^Vhile  the  city  will  not 
be  liable  for  injury  resulting  from 
defective  sewers  constructed  for  Hhe 

.  exclusive  use  of  the  railroad  com- 
pany, still  she  cannot  delegate  her 
genoal  power  and  adopt  the  work 
of  the  company  as  port  of  her  gen* 
end  system,  without  responsibility  for 
defects  in  the  work- IM, 

COMPROMISE. 

See  Vendor  and  Purchaser,  5. 

CONSIDERATION. 

See  Justice  of  the  Peace,  6. 

CONSTITUTIONAL  LAW. 

See  Draining  Association,  a;  Elec- 
tion, I,  2. 

CONTINUANCE. 

See  Criminal  Law,  5;  Justice  op 
THE  Peace,  5  to  S. 

CONTRACT. 

See  Accord  and  Satispaction,  i; 
Carrier,  4;  Damages;  Evidence, 
4;  Husband  and  Wife,  i. 

I.  Executory^  —  Performance,  —  A 
contract  in  this  form:  *'  I  have  this  day 
sold  to "  A.  "two  hundred  and  fifty 
bushels  of  prime  clover  seed  of  the 
new  crop,"  fixing  the  date  of  future 


ddiveiy,  is  ezeentoiy,  and  no  par- 
ticular seed  passes  by  the  agreement, 
but  any  merchantable  artide  within 
the  description  will  disduurge  the 
obligation.     XmseH  ▼.  Wiit  ei  a/^g 

2*  Samet — DemantL — Tender. — Pur- 
tfios^.— Where  audi  a  contract  con- 
tained an  agreement  that  b«^  should 
be  furnished  by  the  purchaser  for  the 
seed; 

HeU^  that  no  obligation  rested  upon  the 
seller,  unless  the  bags  were  furnished 
within  the  time  fixed  for  deliveiy  of 
the  seed;  and  that  no  demand  for 
the  bags  was  required*  And  the 
fact  that  the  seUer  had  not  the  seed 
on  hand  at  any  time  did  not  excuse 
thetender  of  the  bags;  as  he  might 
have  purchased  the  seed,  and  thus 
httre  dischaiged  his  contract.. ../^c/. 

3.  Work  and  Labcr^-^Sub-Contrat^ 
tor.-^ln  a  suit  against  a  railway  com- 
pany, to  recover  for  work  and  labor, 
if  the  evidence  tends  to  show  that 
the  plaintiff  was  employed  by,  and 
the  labor  was  done  for,  a  si^con- 
tractor,  in  the  construction  of  the 
road,  it  is  error  to  instruct  the  jury 
that  if  the  plaintiff  performed  labor 
in  constructing  the  defendant's  road, 
for  which  he  has  not  been  paid,  and 
the  defendant,  has  had  the  benefit  of 
the  labor,  the  plaintiff  is  entitled  to 
recover,  and'  that  the  question  of 
sub-contractor,  contractor,  or  other 
interested  parties,  makes  no  difecnce 
in  regard  to  the  plaintiff's  rights. 
The  /.,  A,  ^  W,  P.  W.  Co.  V. 
O^Peify 140 

4.  Same. — If  the  work  and  labor  sued 
for  in  such  case  was  done  for  a  sub- 
contractor  of  the  railroad  company, 
under  a  contract  with  him,  the  plain- 
tiff cannot  recover.. Jkid. 

5.  .Siuff^.--Before  the  plaintiff  can  re- 
cover in  such  case,  he  must  show 
that  the  work  was  done  under  a  con- 
tract with  the  railroad  company  Jgtit/. 

6.  Sn&sianHa/  CompHaeue.  -t>  Parol 
Evidenee.-^h.  claim  was  filed  against 
an  estate  upon  the  following  con- 
tract: *^  Peter  jMngbU  v.  Antony 
Hedson.  Partition.  I  have  a  contin- 
gent fee  in  this  case,  to  be  paid  in 
land  by  said  Longiois  in  a  rediveiy 
against  Hedson.  Now,  if  that  fee 
amounts  to  one  hundred  acres  of 
land,  Alvemas  Jackson,  for  his  ser- 
vices in  a  compromise  between  said 
parties,  is  Xa  have  twenty-five  acres 
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of  it ;  but  if  it  only  amounts  to  seventy* 
Bft  acres,  tiien  he  is  to  have  ten 
acres,  or  its  ecjoiraleiit  in  money* 
"Witness  my  sfgnatnre,  itns  lith  day 
of  May,  1867.  Banixl  Mace.*' 
The  compromise  had  been  already 
effected,  and  the  senrices  perfoimed 
by  the  plaintiff,  Jackson,  Irat  it  had 
been  repres^ted  to  hha  by  Mace 
that  the  land  amounted  to  three  hun- 
dred acres,  and  of  that  number  Biace 
was  to  recdve  seventy-fiye  acres,  and 
he  hoped  to  change  the  compromise 
so  as  to  receive  one  hundbred  acres. 
In  this,  however,  he  failed.  Mace 
actually  received  one-fourth  of  two 
fanndreid  and  dghty-eight  acres. 

&Jd,  that  there  mid  beoi  a  substantial 
compliance  with  the  terms  of  the  con- 
tract, and  the  plaintiff  was  entitled  to 
recover  the  value  of  ten  acres  of  the 
land. 

fflfldy  also,  that  parol  evidence  was  ad- 
missible to  give  effect  to  the  written 
instrument,  by  applying  it  to  the  sub- 
ject-matter and  proving  the  circum- 
stances under  which  it  was  made. 
Mace^Es^f^x^y.  y<KksoH,„w, .162 

7.  Partnership, — AcamnHng, — Suit 
on  a  contract,  by  which  the  defend- 
ant asreed  to  purchase  and  maintain 
a  stodc  of  jewelry  at  his  own  cost, 
and  dispose  of  the  same,  and  the 
plaintiff  was  to  repair  jewelry,  etc., 
brought  to  the  store,  and  receive  the 
charges  for  such  labor,  as  his  com- 
pensation. 

He!d^  that  die  plaintiff  was  not  a  part- 
ner. 

Heid^  also,  that  if  the  proceeds  of  his 
labor  went  into  the  business,  and 
also  articles  of  his  personal  property, 
he  was  entitled  to  an  accounting 
upon  defendant's  forciblv  taking 
possession  of  the  stock  and  place  of 
business.    Emmons  y*  Netvman^yj  2 

o.  Performance  in  Full  Impossible, — 
Where  one  was  employed  for  a  stip- 
ulated sum  to  serve  as  a  substitute  in 
the  army  for  one  year,  and  the  war 
closed  when  three-fourths  of  the 
period  had  passed,  and  he  was  dis- 
charged accordingly,  he  was  held  to 
be  entitled  to  the  full  sum  contracted 
to  be  paid,  imd  interest  thereon.  Leas 
et  oL  v.  Patterson^ 465 

9.  Same^^^PaymenHo  Officer, — ^Whcre 
the  money  was  payable  to  the  plain- 
tiff at  Indianapolis,  on  his  being 
mustered  into  the  service,  his  consent 


that  the  money  should  be  sent  by  a 
government  officer,  did  not  change 
his  rights  or  release  his  employer  on 
payment  to  the  officer. Ibid, 

10.  Partnersh^,"^^,  and  B.,  bank- 
ers and  partners,  Xp  enable  the  firm 
to  draw  sight  drafts  on  New  York 
for  current  exchange,  borrowed  from 
B.  a  number  of  United  States  bonds, 
and  deposited  &em  in  New'  York  as 
collateral  security  against  overdrafts, 
the  6nii  stipulating  in  writing  that 
said  bonds  were  "  to  be  returned  or 
accounted  lor  to  B."  The  bonds 
were  stolen  from  the  bailee  in  New 
York. 

Held^  that  tiie  firm  was  liable  to  B.  for 
the  loss.    Archer  v.  Walker^  AdnCr, 

CONVEYANCE. 

See  Vendor  and  Purchaser,  i. 

Reeording.^-'Nbtiee, — ^A  deed  recorded 
after  the  expiration  of  ninety  days  is 
notice  to  all  persons  purchasing  after 
such  reoordmg.  Trisler  et  al,  v. 
Trisler  et  al, 282 

CORPORATION. 

See  City;  Draining  Association; 
Principal  and  Agent,  3 ;  Town. 

I.  Information  for  Forfeiiure  of  Char- 
//rr.— The  provision  m  article  44,  2 
G.  &  H.  322,  that  an  information 
may  be  filed  against  a  corporation  for 
forfeiture  of  its  charter,  when  it  ex- 
ercises powers  not  conferred  by  law^ 
does  not  include  the  case  of  a  tres- 
pass in  constructing  a  road  over  lands 
without  lawful  authority.  The  State ^ 
ex  rel,  OBrien,  v.  The  KiU  Buck 
Turnpike  Co 71 

I.  Agent, — Tortious  Acts  of, — ^A  cor- 
poration is  liable  for  the  wilful  acts 
and  torts  of  its  agents  committed 
within  the  general  scope  of  their  em- 
ployment, as  well  as  for  their  acts  of 
negligence,  though  such  particular 
acts  were  not  authorized  or  ratified. 
The  JeffersonviUe  R.  R,  Co,  v.  Rog- 
ers  • 116 

xrosTS. 

54W  Practice,  3. 

Judgment  Less  than  Fifty  DoUars^^ 
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In  a  suit  in  the  circuit  court  for  dam- 
ages for  the  breach  of  a  contract,where 
the  recoveiy  of  the  plaintiflF  is  less 
than  fxffy  dollars,  the  defendant  re- 
covers his  costs  from  the  plaintiff. 
WardetcU,  v.  Hershberger 76 

COUNTY  COMMISSIONERS, 
^f^  Highway,  1,2. 

CRIMINAL  COURT. 
See  Crtshnal  Law,  4. 

CRIMINAL  LAW. 
See  Supreme  Court,  2. 

1.  Practice, — Bill  of  Exce^ions, — A 
bill  of  exceptions  m  a  cnminal  case 
must  be  made  out  and  presented  to 
the  judge  at  the  time  of  the  trial,  or 
within  the  time  fixed,  during  the 
term,  and  signed  by  the  judge  and 
filed  with  the  clerk.  The  StaU  v. 
Harper 13 

2.  Selling  S/iare  in  lottery  Scheme. — 
Selling  envelopes,  some  of  which 
contain  money,  and  others  do  not, 
and  paying  a  sum  of  money  when 
an  empty  envelope  is  purchased  by 
chance,  is  a  violation  of  section  32, 
2G.&H.468.  Crewsy,TheState..2% 

3-  Rape, — Assault  with  Intent, — Evi- 
dence,— The  State  may  show,  on  the 
trial  of  an  indictment  for  a  rape,  or 
for  an  assault  and  battery  with  intent 
to  conunit  a  rape,  either  by  the  prose- 
cuting witness  or  any  other  witness, 
that  the  person  upon  whom  the  crime 
was  perpetrated  made  complaint  of 
the  outrage  soon  after  its  commission, 
and  when,  where,  and  to  whom  it 
was  made;  but  may  not  show  the 
particulars  of  the  narrative,  or  the 
person  charged,  though  the  defence 
may  do  so,  and,  thus  authorize  the 
State  to  pursue  the  examination.  The 
usual  question  on  direct  examination 
b,  simply,  did  she  make  the  com- 
^aint  ?  And  the  answer  is  ^es  or  no. 
The  statement  is  only  evidence  iii 
corrobomtion  of  her  testimony,  and 
not  proper  where  she  is  not  a  wit- 
ness. If  evidence  has  been  given 
impeaching  the  prosecuting  witness, 
evidence  may  be  given  that  out  of 
court  her  statement  has  corresponded 


with  her  evidence  before  the  juiy. 
Thompson  v.  The  State 39 

4.  Criminal  Omrt,-^  Indictment, — iUi 
prosecutions  for  violations  of  the 
criminal  law,  whether  felonies  or 
misdemeanors,  originating  in  the 
criminal  court,  must  be  by  indictment 
The  State  v.  Benson 60 

5.  Continuana,'^ Km  affidavit  for  a 
continuance  in  a  criminal  action, 
which  stated  that  certain  witnesses, 
whose  names  and  residences  were 
given,  and  upon  whom,  it  was  stated, 
process  had  been  served,  would  prove 
the  absence  of  the  defendant  from 
the  place  where  the  State  would  at- 
tempt to  prove  the  commission  of  the 
crime,  at  the  alleged  time  of  its  per- 
petration, and  whidi  contained  an 
averment  that  the  facts  were  true,  and 
could  not  be  so  readily  established  by 
other  evidence,  and  that  the  absence 
of ,  the  witnesses  was  not  of  his  pro- 
curement, entided  the  defendant  to  a 
continuance.  Binnsv,  TVieState^'j 


DAMAGES. 

See  Carrier,  1,2,  3;  Replevin,  1,2; 
Sale;  Statute  of  Frauds,  3; 
Supreme  Court,  18. 

Measure  of  Damages.-^'Contract. — ^The 
measure  of.  daimiges  on  a  breach  of 
contract  to  deliver  goods  is  the  dif- 
ference between  the  contract  price 
and  the  price  when  and  where  they 
were  to  be  delivered.  Beard  v. 
Sloan .128 

DECEDENT^S  ESTATES. 


See    Estoppel, 
Pleading,  i. 


I*     Judgment,   2; 


1.  Promissory  Note,  —  Executor, — 
Revocation  of  Littersi-^lxi  an  action 
by  A.,  as  executor  of  the  estate  of 
B.,  on  a  promissory  note  payable  to 
A.,  describing  him  as  executor,  etc, 
an  answer  alleging  that  the  notes  be- 
longed to  the  estate,  and  that  his 
letters  testamentary  have  been  re- 
vokedy  is  good*  JLeack  t.  Lewis  ei 
al, 160 

2.  Exectitor.'-'Remoual.'—Otx.  a  peti- 
tion to  remove  an  executor  appomted 
in  accordance  with  directioos  con- 
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tained  in  th«  will,  on  account  of  his 
removal  from  one  state  to  another 
and  the  resignation  of  his  co-execu- 
tor Residing  within  this  State,  an  an- 
swer by  the  executor  that  he  had  re- 
moved to  the  •^lace  of  his  present 
residence,  where  a  large  portion  of 
the  property  of  the  estate  was  situ- 
ated, for  the  purpose  of  managing 
such  property  to  greater  advantage, 
is  not  sufficient  to  defeat  the  petition. 
Ewing  V.  Evmtg* 390 

DEMAND. 

See  CONTRACT,  2. 

DEMURRER. 

See  Pleading,  4;  Practice,  7,  8,  9. 

To  Evidence ,    See  PRACTICE,  19,  20. 

1 .  Misjoinder  of  Pttrties^-^Misfoinder 
of  Causes* — A  defendant  cannot  de- 
mur on  the  ground  that  a  co-defend- 
ant has  been  improperly  united  with 
him  in  the  action.  Such  a  cause  of 
demurrer  is  not  equivalent  to  the 
statutory  one,  that  several  causes  of 
action  have  been  improperly  united. 
There  may  be  but  one  cause  of  ac- 
tion, and  yet  improper  parties  may  be 
joined  therein;  and  there  may  be 
several  distinct  causes  of  action  im- 
properly united,  and  yet  in  respect  to 
each  cause  the  plaintiff  and  defend- 
ants be  proper  parties.  VirSen  v. 
Ellsworth f  15  Ind«  144,  quaUfied. 
Goff  etal.  v.  May  et,  al, I... .267 

2.  Joint  Demurrer. — ^If  a  complaint 
against  several  defendants  is  good 
against  any  of  them,  a  joint  demurrer 
to  it  filed  by  all  the  defendants  should 
be  overruled.  Trisler  et  al,  v.  Tris- 
leretaL 282 

3.  Defect  of  Parties. — A  demurrer  for 
defect  of  parties  must  point  out  the 
party  omitted.  Marks  v.  The  /.,  B., 
^  W.R.  W.  Co 440 

DEPOSITION. 

See  Evidence,  ii;  Will,  i. 

DIVORCE. 
See  Husband  and  Wife,  i. 

I .  Appeal. — Supreme  Court, — The 
Supreme  Court  may  reverse  a  decree 


of  divorce.     Gamer  v.  Gamer^\y^ 

2.  Alimony. — ^Where  the  parties  had 
been  married  two  years,  and  it  was  a 
second  marriage  of  both,  and  the 
husband  was  worth  fifteen  or  twenty 
thousand  dollars,  twelve  hundred  dol- 
lars alimony  to  the  wife,  upon  a  di- 
vorce being  granted  her,  was  not  too 
much Ibid. 

3.  Same. — Appeal. — It  seems  that  a 
party  against  whom  a  decree  of  di- 
vorce with  alimony  has  been  granted 
cannot,  after  his  subseouent  marriage, 
prosecute  an  appeal  from  such  de- 
cree.  Ibid. 

DRAINING  ASSOCIATION.    ' 

1.  Pleading. —  Copy  of  Articles. — A 
copy  of  the  articles  of  association  of 
a  draining  company  does  not  properly 
form  a  part  of  a  complaint  in  an  ac- 
tion by  the  company  to  collect  an  as- 
sessment; and  where  such  copy  is 
filed  with  the  complaint,  a  demurrer 
to  the  complaint  does  not  present  the 
question  of  the  sufficiency  of  the  ar- 
ticles of  association.  Excelsior  Drain- 
ing Co,  V.  Brown 384 

2.  Statute. -^Ditching  Law.— The 
ditching  law  having  been  repeatedly  . 
held  constitutional,  «the  Supreme 
Court  refused  to  again  discuss  the 
question.  Tinder  v.  The  Duck  Pond 
Ditching  As^n 555 


ELECTION. 

1.  Constitutional  Law, — Ballot, — ^The 
second  section  of  the  act  approved 
May  13th,  1S69,  3  Ind.  Stat  235, 
requiring  *<  the  inspector  of  any  elec- 
tion, on  receiving  the  ballot  of  any 
voter,  to  have  the  same  numbered 
with  figures,  on  the  outside  or  back 
thereof,  to  correspond  with  the  num- 
ber placed  opposite  the  name  of  such 
voter  on  the  poll  lists,"  is  void,  it 
being  in  conflict  with  section  thirteen 
of  article  two  of  the  constitution  of 
this  State,  whidi  declares,  that  <'  all 
elections  by  the  people  shall  be  by 
baUot."     Williams  v.  Stein^ 89 

2.  Same, — ^By  the  ballot,  the  constitu- 
tion secures  to  the  voter  the  protec- 
tion and  immunity  of  secrecy.  The 
ballot  implies  absolute  and  inviolable 
secrecy - •Ibid. 
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EUSOR. 

See  VrACOCE,  2& 
ESTOPPEL. 

1.  AdmmisfratwH.  —  Lien  Under 
Mortgage, — A.,  being  indebted  to  B., 
procurra  his  father  to  become  his 
suretf  for  the  debt»  and  after  the 
death  of  his  father  and  the  allowance 
of  the  debt  against  his  estate,  A. 
executed  to  the  administrator  of  his 
father's  estate  an  assignment  of  his 
entire  interest,  real  and  personal,  in 
said  estate,  to  secure  the  amount  of 
said  debt  to  the  estate,  and  proceed- 
ings were  afterward  instituted  to 
have  partition  among  the  heirs  of  the 
estate  of  the  real  property,  to  which 
proceeding  the  administrator,  as  an 
heir,  was  a  party,  and  the  land,  not 
being  divisible,  was  sold,  and  two 
notes  given  by  the  purchaser  payable 
to  A.  for  his  interest.  A  judgment 
was  obtained  by  C  as  a  creditor 
against  A.,  and  a  proceeding  supple- 
mentary to  execution  was  prosecuted 
by  C  to  reach  the  proceeds  of  these 
notes,  and  this  suit  was  brought  by 
die  administrator  to  secure  the  pro- 
ceeds of  the  notes  to  indemnify  the 
estate. 

ffeld^  that,  admitting  the  assignment  to 
operate  as  a  mortgage,  yet  as  it  was 
not  recorded,  it  was  not* valid  as 
agsdnst  the  purchaser  of  the  real 
estate ;  and  tluit  the  administrator  was 
estopped  from  asserting  his  claim  in 
favor  of  the  estate  against  either  the 
purchaser  or  the  judgment  creditor 
of  A.,  who  had  taken  the  proceeding 
supplementary  to  execution  to  reach 
the  proceeds  of  the  notes. 

(Downey,  T.,  dissented,  on  the 
ground  that  the  purchaser  was  not 
protected  from  the  lien  of  the  unre- 
corded mortgage,  so  far  as  there  was 
money  still  owing  from  him  as  pur- 
chase-money, and  that  there  was  no 
estoppel  or  superior  lien  in  favor  of 
the  creditor.  Rimth^  AdmW^  v. 
Spencer  et  al. 393 

2.  Bond. — If  a  bond  is  void  in  its 
inception,  and  possesses  no  force  or 
validity,  it  cannot  work  an  estoppel. 
dCaffrey  v.  Dudgeon  etaU ...•  512 

EVIDENCE. 

See  ARBITRATION  AND   AWARD,  I,  3; 


Contract,  6;  CRtmNAL  Law,  3; 
Nbguoence,  3;  Practice,  24;  Su- 
PRSMS  Court,  3,  8,  9,  10,  16,  19, 
21 ;  Vendor  and  Purchaser,  5. 

1.  Agreed  Statement  of  Faets. — Pre- 
smmptiom.^^yfhert  a  cause  is  sub> 
mitted  for  trial  on  an  agreed  state- 
ment of  facts,  no  presumptions  will 
be  indulged  on  appeal  in  unror  of  the 
finding  of  tiie  court  Ifannmm  et 
oL  V.  TkeStaie 32 

2.  ^<Krir^.— Improper  evidence  hav- 
ing been  admitted  on  the  trial  of  a 
cause  by  the  court,  to  which  excep- 
tions were  taken,  the  court,  in  an- 
nouncing the  finding,  stated  that  the 
evidence  so  admitted  had  been  en- 
tirely excluded  from  consideration. 

ffeklt  tiiat  the  admission  of  the  im- 
proper evidence  worked  no  injury. 
Adams  ▼.  Dale^ ......105 

3.  Same.'^A  court  that  has  admitted 
improper  evidence  should,  at  the 
earliest  moment  after  discovering  the 
error,  announce  in  open  court  that 
the  evidence  has  been  improperly 
admitted,  and  will  be  disr^arded. 

Ibid. 

4.  Contraet.-^Vfhert  it  has  been  con- 
tracted to  deliver  lumber,  *'on  the 
cars,"  at  a  railroad  station,  and  the 
evidence  shows  that  the  vendor  had 
no  lumbor  at  the  station  or  at  his 
mill  at  the  time  it  was  to  be  deliver- 
ed, he  will  not  be  injured  by  the 
court's  excluding  evideaoe  to  show 
that  the  vendee  did  not  furnish  any 
cars  at  the  station  upon  whidi  to 
load  the  lumber... I^id, 

$f  Negl^enee.  —  Expert  Evidence* 
Where,  in  an  action  for  damaees 
caused  by  unskUful  treatment  of  a 
broken  limb,  the  evidence  was  con- 
flicting as  to  the  method  of  treatment 
adopted,  it  was  held  improper  to  ask 
an  expert  who  had  heard  the  evi- 
dence, his  opinion,  from  the  evidence, 
as  to  the  propriety  of  the  treatment. 
Bishop  V.  Spining^ 143 

6.  Same.^ Hypothetical  Ciutf.^Tbe 
party  seeking  an  opinion  in  such  a 
case  may,  within  reasonable  limits, 
put  his  case  hypothetically,  as  he 
claims  it  to  have  been  proved,  and 
take  the  opinion  of  the  witness  diere- 
on Ibid. 

7.  Records. — ^The  records  of  oonits 
cannot  be  proved  by  affidavit  Kel- 
logg etaLy*  Sutherland. — -154 
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8.  Cros^  JExaminoHcM  of  Party, — A 
party  examined  by  his  adversary  is 
not  confined  to  a  mere  response,  by 
wi^  of  crosi  examination,  to  what 
has  been  elicited  from  him  in  the  di- 
rect examination,  but  he  may  testify 
to  any  matter  pertinent  to  the  issue. 
Hubbard  eioL  v.  HarrUem  €ial^^2% 

9.  Grounds/  OlJ€giioH»''^'Th»  ground 
of  an  objection  to  evidence  must  be 
pointed  out  to  the  court  below,  in  or- 
der to  make  an  exception  to  the  rul- 
ing available.      TempU  et  ai,   v. 

la  MoHm  i9  StriJ^i  Ota.-^lf  any 
portion  of  the  evidence  embraced  in 
a  motion  to  strike  out  evidence  is  ad- 
missible^ the  motion  should  be  over- 
ruled.    Carver  y.  Zou/bain,*^.*^*S2^ 

11.  Deposiiums,^^Oral  Testimony, — 
The  testimony  of  a  witness  given  in 
open  court,  in  the  presence  of  the  op- 
posite party  and  the  other  witnesses, 
and  where  the  witness  is  subjected  to 
a  thorough  cross  examination,  and 
where  the  court  or  jury  have  the  op- 
portunity of  observing  the  manner, 
appearance  and  conduct  of  the  wit- 
ness, is  entitled  to  greater  weight 
than  the  evidence  of  a  witness  em- 
bodied in  a  deposition,  taken  in  pri- 
vate, and  remotp  from  the  court  and 
jury,  and  where  all  the  ordinary  tests 
of  truth  cannot  beapplied.«.......^2^f<^ 

12.  Instructums.-^CredibiHty  of  fVit- 
nesses^^ln  instructing  a  jury  as  to 
the  tests  of  the  credibili^  of  wit- 
nesses, it  is  not  error  to  say,  that  **  an 
interested  witness  will  not  usually  be 
as  honest  and  candid  as  one  not  so." 

Ibid. 

EXCEPTIONS. 
See  Bill  op  Exceptions;   Special 

FiNDINa 

EXECUTION. 

See  Injunction,  2. 

EXECUTOR  AND  ADMINISTRA- 
TOR, 

See  DfiCBDKRTS'  ESTATES. 

V 

FENCE. 
See  RAII&OiAXS  l»  d»  6. 


FRAUDS,  STATUTE  OF. 
See  Statute  of  Frauds. 

G 

GARNISHMENT. 

See  Attachment,  3, 4. 

GIFT. 

Inter  Vwes.-^Cdusa  Mortis, — One  who 
had  entered  the  military  service  dur- 
ing the  late  war,  a  short  time  before 
starting  for  the  army,  in  which  he 
died,  said  to  a  friend,  in  r^ard  to  a 
gun  which  he  had  loaned  to  that 
friend,  "  Well,  if  I  never  return,  you 
may  keep  the  gun  as  a  present  from 
me.''  Upon  a  suit  by  h&  administra- 
tor for  the  recovery  of  the  gun; 

ffeldj  that  the  facts  did  not  make  a 
gift,  either  inter  vivos  or  causa  mor- 
tis.   Smithy  Adm^r,  v.  Dorsey,„./^^i 

H 
HABEAS  CORPUS. 

1.  AppeaL — ^An  appeal  will  lie  to  the 
Supreme  Court  from  an  interlocutory 
order  or  judgment  upon  a  writ  of 
habeas  corpus*    Speer  v.  Davis..^Vii 

2.  Return,  —  Custody,  —  Demand,  — 
Where,  by  return  to  a  writ  of  habeas 
corpus  for  a  child,  it  appeared  that 
the  petitioner  had  left  &e  child  in 
the  custody  of  the  respondent ; 

Held^  that  a  demand  for  the  custody  of 
the  child  was  necessary,  before  legal 
proceedings  could  be  instituted ;  and 
they  could  be  instituted  then,  only  if 
the  respondent,  having  the  power  to 
do  so,  had  refused  to  restore  the 
child.,.,: Ibid, 

3.  Same, — Practice, — Trial, — An  is- 
sue of  fact  may  be  formed  upon  the 
return  by  a  denial  of  its  averments, 
and  a  trial  thereof  may  be  hsji,„Ibid, 

HIGHWAY. 

f.  J!/2»»<&^.*— Where  reviewers  re- 
ported to  the  board  of  county  com- 
missioners that  a  proposed  highway 
would  be  of  public  utility,  and  re- 
ported an  assessment  of  the  damages 
that  would  be  sustained  by  those  who 
had  itaaoastnled  against  the  opening 
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of  the  highway,  and  the  board  of 
commissioners  thereupon  refused  to 
malce  an  order  that  the  damages  be 
paid  out  of  the  county  treasury; 
Hcld^  that  a  mandate  would  not  lie  at 
the  suit  of  one  of  the  petitioneis  for 
the  highway,  to  compel  the  board  of 
commissioners  to  make  such  order 
and  to  order  that  the  road  be  located 
and  Oldened.  The  B^d of  ComnCrs 
cf  Boone  Co,  v.  The  Siate^  ex  reL 
Riley 193 

2.  Same, — Appeal, — The  remedy  of 
such  petitioner  is  by  appeal  from  the 
decision  of  the  board  of  commission- 
ers  • IHd, 

HUSBAND  AND  WIFE. 

I.  Married  lVoman,-^QmtrarJ, — A 
judgment  cannot  be  recovered  against 

^  a  woman  upon  an  employment  by 
her,  during  her  marriage,  of  an  at- 
torney to  conduct  a  divorce  proceed- 
ing for  her.     Cook  v.  lValton,^.,.22Z 

±,  Same, — Mechanic's  Lien, — A  wife 
may  have  full  knowledge  that  her 
husband  is  about  building  a  house 
upon  her  ground,  and  she  may  con- 
sent thereto  and  approve  thereof,  but 
this  gives  the  builder  no  right  to  ac- 
quire a  lien  upon  the  property.  To 
render  her  property  liable,  she  must 
have  done  what  would  have  made 
her  personally  liable  as  a  feme  sole, 
Capp  v.  Stewart  etal, 479 

3.  IVitness, — Slander, — In  an  action 
by  husband  and  wife  against  a  mar- 
ried woman  and  her  husband  for 
slanderous  words  spoken  by  ihtfeme 
covert  defendant  of  the  feme  covert 
plaintiff,  each  of  the  married  women 
IS  a  competent  witness  in  her  own 
behalf.  Bennifield  et  ux,  v.  Hypres 
etux 498 


INJUNCTION. 

1.  Pleading, — A  complaint  for  an  in- 
junction which  fails  to  allege  that 
the  defendant  is  doing,  threatening, 
or  about  to  do,  the  tlungs  asked  to 
be  enjoined,  is  bad  on  demurrer. 
Ploughe  V.  Boyer  et  al, 113 

2.  Execution, — Practice, — Where  pro- 
ceedings were  instituted  to  enjoin  an 
execution  issued  on  a  judgment  ren- 
dered oa  the  last  day  of  a  tenn  of 


the  circuit  court,  but  not  entered  on 
the  order  book,  or  read .  in  open 
court  and  signed,  but  so  entered  and 
signed  in  vacation,  and  where  relief 
was  also  asked  against  the  judgment 
as  being  void,  it  was  not  error  to  re- 
fuse to  strike  out  an  answer  admit- 
ting that  the  record  was  not  signed, 
or  the  judgment  entered  or  r^d  in 
open  court,  but  asking  that  it  might 
be  then  read  and  signed;  and  it  was 
proper  for  the  court  to  enjoin  the  ex- 
ecution^  and  to  order  the  entry  of  the 
judgment  to  be  read,  and  sign  the 
same  then  on  moUon.  KetU  et  al. 
V.  FuUenlove  et  al,,,;. 522 

INSTRUCTIONS  TO  JURY. 

See  VRAcncE,  5,  6, 10. 

INSURANCE. 

MtttucU  Insurance  Company,  Sei  Re- 
ceiver, I  to  5. 

Mutual  Insurance  Company .  ^^  Pre- 
mium Note, — ^A  complaint  in  a  suit 
to  recover  an  assessment  on  a  pre- 
mium note  given  to  an  insurance 
comply,  brought  by  a  receiver  of 
the  company,  must  show  that  the  as- 
sessment is  for  losses  that  occnzred 
while  the  defendant  was  a  member  of 
the  company.  Manlove^  Receiver,  v. 
Naylor -424 

INTERROGATORIES  TO  JURV. 

See  Practice,  20. 

J 

JOINT  AND  SEVERAL. 

&^  Practice,  ii. 

JOINT  CONTRACT 

See  Justice  of  the  Peace,  4  to  8; 
Merger,  i,  2;  Promissory  Note,  3. 

JUDGE. 

Pro  tempore.    See  Practice,  24. 

JUDGMENT. 

See  Merger,  i,  2;  Mortgage,  '2; 
Pleading,  2;  Practice,  18;  Su- 
preme Court,  18. 
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Confissum  of.  See  JUSTICE  OF  the 
IraACE,  3. 

1.  Personal. — In  Rem,''^A  judgment 
against  the  defendant  in  a  proceeding 
in  rem  to  enforce  a  lien  on  land  is  not 
void  because  no  personal  judgment  is 
taken  against  the  defendant  on  his 
personal  obligation  secured  by  such 
lien.     TruUiet al,y.  Truitt 16 

2.  Revivor, — ^Although  our  statute  ren- 
ders it  unnecessary  to  revive  a  judg- 
ment in  favor  of  a  deceased  person 
before  execution  can  issue,  yet  it  does 
not  take  away  the  right  to  have  such 

'  judgment  revived.  Hyant  et  al,  v. 
Myant  et  aL,  AdnCrs « 48 

3.  i^jj^ff/.— The  record  of  a  judgment 
recovered  on  a  promissory  note  in 
favor  of  the  payee  as  plaintiff  shows 
prima  facie  that  the  judgment  was 
taken  witli  the  consent  or  procure- 
ment of  the  payee.  Bamett  et  al.  v. 
Juday S6 

4.  Assignment. — Summons. — A  com- 
plaint alleged  that  the  plaintiff  had 
taken  irom  the  defendant,  by  assign- 
ment without  recourse,  a  certificate 
of  purchase  of  real  estate  sold  under 
execution  on  a  judgment  in  favor  of 
the  defendant;  that  said  judgment 
was  void,  because  the  name  of  the 
plaintiff  therein  was  not  inserted  in 
the  summons;  and  he  therefore  de- 
manded the  return  of  the  money  paid 
by  him  for  the  assignment. 

Heldy  that  the  compbdnt  did  not  show 
that  the  judgment  was  void,  as  the 
defendant  therein  might  have  ap- 
peared to  the  action,  naud  was  not 
alleged,  the  facts  were  equally  open 
to  both  parties,  it  was  not  averred 
that  the  plaintiff  was  not  in  posses- 
sion of  tne  land  under  a  deed,  or 
had  not  received  the  excess  paid  by 
defendant  on  his  bid,  over  the  judg- 
ment. 

Heldy  also,  that  the  sunmions  was  not 
void.    Martin  v.  Cole 379 

5.  Authentication  ofi — Section  286  of 
the  code,  2  G.  &  H.  185,  did  not  re- 
peal, by  implication,  section  279. 
The  latter  section  relates  to  the  au- 
thentication of  judgments  of  justices 
of  the  peace,  the  former  to  judg- 
ments of  a  court  of  record.  Ault  v.- 
Zehering. » 429 

6.  Transcript  of  Summons.-^Retum. 
The  summons  and  return  in  a  pro- 
ceeding before  a  justice  of  the  peace 


in  ano&er  state  need  not  be  made  a 
part  of  a  transcript  of  such  proceed- 
ing, to  sustain  an  action  on  the  judg- 
ment obtained  therein « Jb^. 

7.  Merger  of  Cause  of  Action, — Set-off. 
A  cause  of  action  is  merged  in  a 
judgment  therefor,  and  the  right  of 
set-off  is  thereby  extinguished,  and 
the  judp;ment  defendant  cannot  set 
off  against  the  judgment  debt  due 
the  pUintiff  a  debt  of  record  against 
the  plaintiff's  assignor  of  the  original 
debt .^..^Ibid. 

JUDICIAL  NOTICE. 

See  City,  7. 

JURISDICTION. 

See  Attachment,  3,  4;  Justice  of 
THE  Peace,    10,    11 ;    Recogni* 

ZANCB,  I. 

JURY. 

See  Practice,  2,  7. 

JUSTICE  OF  THE  PEAC£. 

See  Practice,  2,  3;  Recognizance,  3. 

1.  Pleadingf^Set'Off. — In  an  action 
before  a  justice  of  the  peace,  a  set-off 
must  be  specially  pleaded.  Wright 
etal.  V.  Potter 6i 

2.  Pleading, — ^In  a  suit  on  a  promis- 
sory note  before  a  justice  of  the 
peace,  the  note  is  all  the  complaint 
necessary.  Bamett  et  al.  v.  yuday.%6 

3.  Confession  of  ^dgmen/r^Yfhere 
the  record  01  a  justice  showed  that 
**  the  defendant ''  (naming  him)  "  ap- 
peared and  confessed  the  following 
note"  (setting  out  the  note),  "and 
says  that  he  is  justly  indebted  for 
the  same;" 

Held,  that  ihe  record  showed  a  suffi- 
cient confession  by  defendant  for  the 
justice  to  render  judgment  against 
him 3id. 

4.  yioint  Makers. — ^Under  section  63 
of  the  justices*  act  (2  G.  &  H.  593), 
if  a  plaintiff  has  a  joint  cause  of 
action  against  several  persons,  he 
must  issue  his  process  against  all  of 
them,  and  if  part  are  not  found,  he 
may  take  either  one  of  two  courses ; 
first,  he  may  continue  the  cause  for 
aHas  process,  in  order  to  get  service 
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on  those  not  previously  found;  or, 
second,  he  may  suggest  the  return  of 
not  found  on  the  record,  dismiss  his 
action  against  those  not  found,  and 
proceed  against  those  served.  In  the 
latter  event,  he  may  at  any  time 
afterward  proceed  against  those  not 
found.    Jtoot  ct  4il.  v.  Dill  ei  «/.i69 

5 .  Samer-^Cantinuanet, — ^In  an  action 
against  two  or  more  Joint  makers  of 
a  note,  instituted  before  a  justice  of 
the  peace,  an  entry  of  a  continuance 
of  the  cause  as  to  part  of  them  is  a 
nullity Ibid, 

6.  Same. — Consideratian.-^w^  con- 
tinuance, being  a  nullity,  binding  up- 
on no  one,  and  vrithout  authority  of 
law,  cannot  be  a  valid  consideration 
for  an  agreement  on  the  part  of  the 
parties  as  to  whom  the  cause  is  con- 
tinued, that  they  will  continue  to  be 
bound  upon  the  joint  promise,  and 
that  the  cause  of 'action  shall  not  be 
merged  in  the  judgment  taken  against 
their  joint  promissor.^... ^^Ibid, 

7.  Same, — Capias  ad  Respondendum, 
Where  an  action  is  commenced  be- 
fore a  justice  of  the  peabe,  by  pro- 
cess of  capias  ad  respondendum^ 
against  one  of  three  joint  makers  of 
a  promissory  note,  tne  defendant  is 
entitled  to  a  trial  within  twenty- 
four  hours  after  being  brought  before 
the  justice,  and  a  continuance  cannot 
be  had  wiUiout  the  defendant's  con- 
sent ••• •••• ••• •••^•Ibid. 

8.  Same, — By  resorting  to  the  process 
of  capiiu  ad  respondendum  against  one 
of  three  joint  makers  of  a  promisso- 
ry note,  the  plaintiff  will  deprive 
lumself  of  the  right  to  continue  the 
cause  as  to  the  other  Joint  makers, 
without  the  consent  of  the  defend- 
ant, against  whom  the  process  issued, 
even  u  a  summons  could  have  been, 
and  had  been,  issued  against  them, 
and  returned  not  found... Ibid. 

9.  Law  and  JSffuiiy^^Jvaldces  of  the 
peace,  where  they  have  jurisdiction 
of  the  subject-matter  of  an  action, 
except  where  there  is  a  special  pro- 
vision of  law  to  the  contrary,  may 
apply  thereto  equitable  as  well  as  le- 
gal principles,  in  the  same  manner 
and  to  the  same  extent  as  judges  ap- 
ply them  in  higher  courts.  Sne/l  tt 
ux,  V.  MohoH; w|94 

10.  Jurisdiction  in  ForedosMre^-^K 
justice  of  the  peace  has  not  jurisdic- 


tion to  foreclose  a  moitgi^  of  per- 
sonalty.^  Und, 

II.  Replevin  Bond, — ^In  an  action  to 
recover  the  possession  of  personal 
property,  where  the  value  of  the 
property  claimed  exceeds  two  hun- 
dred dollars,  a  justice  of  the  peace 
has  no  jurisdiction,  and  cannot  aqp- 
prove  the  bond,  or  tsme  tfie  writ  of 
replevin,  or  take  any  action  in  the 
premises;  and  a  bond  approved  by 
a  justice  in  such  case  is  void,  and  no 
action  can  be  maintained  thereon. 
Co^reyy^Dui^g^eonei  al«*wm»^w,m^t^ 


LANDLORD  AND  TENANT. 

Rent.'-^lVhen  Due^^A,  complaint  for 
rent,  alleeing  simply  the  sum  agreed 
to  be  paid,  the  entry  on  and  the  enjoy- 
ment of  the  property,  and  that  said 
sum  remains  unpaid,  is  sufficient.  If 
there  be  no  usage  or  agreement,  rent 
is  not  due  until  the  end  of  the  teniiL 
Elmer  \.  Sand  Creek  Tp^ 56 

LIQUOR  LAW. 

I.  Promissory lfoie4 — Consideration, — 
Liquor  License. — ^A  license  to  retail 
spirituous  liquors  b  not  transferaUey 
and  a  promissory  note  for  whidi 
such  transfer  forms  a  part  considera- 
tion is  to  that  extent  without  valid 
consideration.  Slrahn  v.  Ilauuliom 
etal,,,,.,^ ^ 57 

3.  Appeal. — License. — No  appeal  lies 
to  the  Supreme  Court  from  the  re- 
fusal to  giant  a  license  to  retail  intox- 
icating Uquors.    Mueller  v.    MtQfo 

LIMITATIONS.  STATUTE  OF. 

See  Statute  of  Limitations. 

LIS  PENDENS. 


Real  EsiaU^A  party  purchasiiig  land 
|)ending  a  proceeding  affecting  the 
title  thereto  acquirea  no  new  rights 
against  the  plaintiflTin  the  actioB,  and 
his  title  is  subject  to  die  decree  ren 
dered.     Truitt  et  al.  v.  TrmU..„^J^ 

LOTTERY. 

See  CtiifiKAL  Law,  a. 
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MANDATE. 
Ste  Highway,  i,  s. 

MASTER  COMMISSIONER. 

» 

Bill  of  Exee^tions.^Vfhia^^  the  evi- 
dence upon  which  the  court  acted  in 
refusing  to  set  aside  the  report  of  a 
master  commissioner  and  submit  the 
case  to  a  jury  is  not  in  the  bill  of 
exceptions,  the  ruling  will  be  affirmed 
on  appeal  to  the  Siqneme  Court. 
JRoessUry,  Bmier, 261 

MECHANICS  LI£N« 
See  Husband  and  Wife,  2. 

MERGER. 
See  Judgment,  7. 

1.  ytu^ment.  —  yaitU  Contract.  — 
Promu$ory  Note.  —  A  judgment 
against  one  of  the  makers  oif  a  joint 
promissory  note  mexges  the  note  and 
isabar  to  an  action  on  the  same  note, 
against  the  other  makers,  or  all  tiie 
makers.    Bamett  et  al,  v.  JudayM 

2.  Jomt  CantraOor. — judgment. — ^A 
judgment  against  one  of  several  joint 
contractors  merges  the  cause  of  ac- 
tion, and  neither  the  one  against 
whom  ju4g;ment  has  been  rendered, 
nor  those  jointly  liaUe  with  him,  can 
afterward  be  sued  on  the  same  con- 
tract.   Hoot  etal.  y.  IHU et  al.*..l69 

MISJOINDER. 

Of  Parties,    See  Demuulsr,  i. 
6/  Causa,    See  Debiurker,  i. 

MORTGAGE. 


See  Estoppel, 
Peace,  id. 


X;  Justice  of  the 


I.  SudrogatioH, — Reden^tion. —  Vol-> 
untary  Payment, — A.  mortgaged 
certain  land  to  the  State,  and  subse- 
quently sold  a  part  of  the  land  to  B., 
who  assumed  die  mortgage.  A.  sold 
another  portion  to  C,  who  subse- 
quently sold  to  D.  with  warranty,  and 
u,  applied  the  last  payment  due  for 
purchase-money  to  dischazge  the 
mortgage,  whidh  B.  had  failed  to  dis< 


duage,  B.  ItaviBg  oonvared  the  land 
lo  £.,  who  had  notice  of  the  hxits. 

Held^  that  C  was  atitled  to  enforce 
the  pmmt  of  the  lien  against  the 
land  of  £.,  who,  at  the  commence>- 
ment  of  suit  dierefor,  was  indebted 
to  B.  for  pordiaae-nioBey,  in  a  sum 
greater  than  that  paid  I7  D.  to  the 
State  on  the  mortgage;  C.  having,  in 
effect,  redeemed  ue  land  and  becc»ne 
subrogated  to  the  right  of  D.,  who 
had  been  substituted  in  the  place  of 
the  State. 

Held^  also,  that  the  payment  by  D.  in 
dischaxge  of  the  mortgage  was  not  a 
voluntary  payment.  Hardin  y,  Wdl' 
pole^*^ *• 146 

2.  Jn^'mnU.'^Iioium  to  Modify,'-^ 
A  penonal  judgment  having  been 
rendered  against  B.,  it  was  held  that, 
as  no  motion  was  made  to  modify  the 
judgment,  no  question  could  be  raised 
thereon  in  the  Supreme  Court...ZW. 

3.  Assignment  Wtthani  Transferring' 
Debt.'^Thjt  assignment  of  a  mort- 
gage, without  assigning  an  interest  in 
the  debt  it  is  given  to  secure,  is  an 
unmeaning  ceremony.  Hubbard  et 
ai,  V.  Morrison  etoL,* ■••••323 

4.  Chattel  Mortgage, — Recording, — 
A  mortgage  dt  personal  property 
must  be  recorded  within  ten  days,  to 
be  eflSectiye  afiainst  third  parties,  and 
actual  notice  is  of  no  avaiL  Xmsu- 
dyy,  Shawet  ai, 474 


H 


NEGUGENCE. 

See  Caeriee,  i,  2,  3, 4;  Evidence,  5, 
6;  Railroad,  6. 

1.  Railroad, — Injury  to  Em^loyte,'^-- 
Ordinary  Cbrr .— When  an  employee 
of  a  ndlroad  company  is  injured  in 
running  a  train,  and  such  injury  is 
caused  by  the  ne^igence  of  his  co- 
employee,  the  company  is  only  re- 
sponsible for  ordinary  care.  The  P., 
Ft,  fy.fdr*  C,  R.  W.  Co,y,  Ruiy.204, 

2,  Eviden€e,''^S^ci/ie  Acts, — For  the 
purpose  of  showing  that  the  officexs 
of  a  railroad  ooipoiation  did  not  ex- 
ercise due  care,  prudence,  and  cau- 
tion in  the  empkiyment  of,  or  in  re- 
taining in  service,  careful,  prudent, 
and  skilful  persons  to  manage  and 

rnate  its  road,  and  for  the  pwpose 
diaiging  such  cocporatioii  widi 
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notice  of  the  incompetency  of  its  em* 
ployees,  specific  acts  of  negligence  or 
unskilfiilness  of  such  employees  may 
be  proved;  and  it  maybe  proved  that 
such  acts  were  known  to  such  officers 
prior  to  the  employment  of  such  per- 
sons, or  ihat  such  employees  were  re- 
tained in  such  service  aiter  notice  of 
such  acts Jdid, 

NEW  TRIAL. 

See  Practice,  2,  3,  21,  24,  29,  30,  31, 
32;  Supreme  Court,  13. 

Motion  for  New  Trial^^K  motion  for 
a  new  trial  must  point  out  the  evi- 
dence admitted  or  rejected,  or  the  in- 
struction given  or  refused,  to  present 
any  question  thereon  upon  appeal. 
Wright  et  at,  v.  Potter. 61 


PARENT  AND  CHILD. 

Soldief^s  Bounty, — ^Where  a  father  had 
not  forfeited  his  right  to  the  custody 
and  earnings  of  his  son,  who  was  but 
sixteen  years  of  age,  and  not  liable 
to  mUitary  duty,  he  was  entitled  to  a 
local  bounty  paid  upon  the  son's  en- 
tering the  military  service.  Ginn  v. 
Ginn 526 

PARTIES. 

See  Demurrer,  i,  3;  Practice,  ii; 
Receiver,  i,  2;  Supreme  Court, 
II,  14, 15, 17;  Township. 

Agent, — Contract, — An  agent  who  con- 
tracts in  his  own  name,  instead  of 
that  of  his  principal,  may  sue  in  his 
own  name  for  damages  on  a  breach 
of  the  contract.    Beard  v.  Sloan,  1 28 

PARTNERSHIP. 

See  Contract,  7, 10. 

PAYMENT. 

Voluntary.    5'4f^  MORTGAGE,  I. 

PLEADING. 

See  Draining  Association,  i;  In- 
junction, 2;  Insurance;  Jus- 
tice OF  the  Peace,  i,  2;  Land- 


lord AND  Tenant;  Practice,  4; 
Promissory  Note,  i  ;  Real  Prop- 
erty, Recovery  of,  i;  Receiver, 
3,4;  Recognizance,  1,2;  Statute 
of  Limitations,  2. 

1.  Letters  of  Administratioti, — In  a 
suit  by  an  administrator,  letters  of 
administration  need  not  be  set  out  to 
show  the  right  of  the  plaintiff  to  sue. 
Wvant  et<il.  v.  H^ant  etal,^  AdnCrs. 

48 

2.  Judgment,  — ■  Copy,  — A  judgment 
which  is  the  foundation  of  an  action 
or  defence  need  not  be  set  out,  nor 
any  part  thereof,  in  the  pleading.  7?/^. 

3.  Answer, — Affidavit, — An  affidavit 
cannot  serve  the  purpose  of  an  an- 
swer in  abatement  or  in  bar.  Kel- 
logg et  al,  V.  Sutherland^ 154 

4.  Demurrer, — ^When  a  demurrer  to  a 
pleading  states  but  one  of  the  statu- 
tory causes  of  demurrer,  it  need  not 
be  numbered.    Wolfy.Schofield^iT^ 

5.  Bill  of  Particulars, —  Where  an 
action  is  on  an  account,  the  com- 
plaint must  show  that  the  account  is 
filed Ibid, 

6.  Complaint, — A  complaint  showing 
the  making  of  one  or  more  contracts 
between  the  plaintiff  and  the  defend- 
ant, and  their  violation  by  the  de- 
fendant, and  alleging  the  amount  of 
damages  resulting  therefrom  to  the 
plaintiff,  for  which  he  asks  judgment, 
contains  the  essential  dements  of  a 
good  cause  of  action  ex  contractu. 

Ibid. 

7.  Bill  of  Particulars. — Acceptance, 
A  complaint  for  money  had  and  re« 
ceived,  a  bill  of  particulars  filed 
therewith  being  &n  unaccepted  order 
drawn  by  a  third  person  on  his  agent, 
the  defendant,  in  favor  of  the  plain- 
tiff, not  alleging  an  acceptance  or  a 
knowledge  of  the  order  by  the  de- 
fendant, is  bad  on  demurrer.  Noble 
V.  Burton 206 

8.  Same, — ^A  bill  of  particulars  filed 
with  a  complaint  is  part  ihsxeoi.Ibid, 

9.  Answer  in  Part,  —  An  answer 
which  assumes  to  meet  the  entire 
complaint,  and,  in  fact,  only  answers 
a  part  thereof,  is  bad.  THsler  et  ai. 
V.  Trisleretal. - 28a 

10.  Suit  on  Account. — Different  itexn3 
of  an  account,  having  no  connection 
with  each  other,  may  be  joined  in 
one  paragraph,  either  in  a  complaint 
or  in  an  answer  by  way  of  set-o£ 
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Gaf  et  oL  v.  IfittcJUmatt  ei  11/...341 1 
II.  LastlnstrumeHt, — Where  an  in- 
strament  should  be  filed  or  copied 
with  a  pleadinst  an  avennent  ot  its 
loss,  and  proper  search  for  it,  excuses 
the  failure  to  exhibit  it  Van  Df>m 
y.Bwll^^ •«« 402 

POWERS. 

See  AgOOU>  AND  SATXSMCXION,  1. 

PRACTICE. 

.S«^CriiiiiulLaw»i,5;  Dimiterbr; 
EviDSNOi,  2»  3,  9b  10;  Habxas 
Co&Fus,  3;  Injunction,  a;  Judg- 
ment,   I,  2|    MORTGAGBy  2;    NXW 

T&ial;  Spboal  finding;  Suprbmb 
Court;  Vjbrdict. 

X.  CSitfi^tf  of  Venue.'^RuUpf  Court. 
A  party  who  eaters  a  voluntaiy  ap- 
pearance to  an  action,  after  the  day 
set  for  trial  of  the  cause,  is  not  std>- 
ject  to  a  rule  of  oouxt  requixing  ap- 
pUcalion  for  a  change  of  venue  to  be 
made  before  that  day.  IVmit  ei  al. 
V.  Truiit, .• • 16 

2.  yusHce  of  the  Peace.^Nem  Trial. 
Appeal.^^-^VThae  a  judgment  is  ren- 
dered hf  a  justice  of  the  peace,  and 
a  new  trial  is  granted,  and  afterward 
on  motion  the  order  granting  anew 
trial  is  set  aside,  and  a  new  judgment 
rendered,  and  an  appeal  is  taken,  the 
appeal  is  from  the  new  judgment, 
and  not  from  the  order  setting  aside 
the  gnmting  of  a  new  trial.  Tat^ 
V.  Cnachfidd  et  al, 58 

3.  Sa$iu.—Co9tf  on  New  Trial.-^K 
pai^  wring  the  costs  to  obtain  a 
new  tnai,  and  afterward  succeeding 
on  appeal,  cannot  recover  back  the 
costs  paid  to  obtain  the  new  trial.  Ibid. 

4.  A^arance,-i^  Cross  Complatnij^ 
Answer.  —  Where  an  answer  has 
been  filed  by  a  defendant,  and  on  its 
face  it  is  uncertain  whether  it  was  in- 
tended as  an  answer  to  the  ori^^nal 
complaint  only,  or  to  that  and  a  cross 
complaint  by  a  co-defendant,  and  the 
plaintiff  in  the  cross  complaint^  re- 
gardini^  it  as  an  answer  to  his  oxiss 
complaint,  filed  a  reply  accordingly, 
and  the  issues  joined  were  submitted 
for  trial,  and  on  the  trial  evidoice 
was  offered  upon,  and  a  full  investi- 
gation had  of,  the  matters  setup  in 
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the  cross  complaint,  without  dbfection, 
and  there  was  a  finding  for  ^e  plain- 
tiff therein;  it  must  be  >iWVthat  the 
answeriqiplied  to  the  cross  complaint, 
and  coQStitnted  an  appearance  by  the 
defendant  to  &e  cross  ^complaint  of 
his  co-defendant  Bradley  et  oL  v. 
The  Ind'poUs  Builders  Cf^  Manufac- 
turer^ AsinetaL. loi 

5.  ButrudioHs. — Envr. — ^The  refusal 
to  give  an  instruction  as  to  the  law 
applicable  to  a  supposed  state  of  &cts» 
at  the  leqnest  of  a  party,  is*  a  hazm- 
less  error,  where  the  junr  find  special- 
ly a  different  state  of  ucts.  Beard 
v.  .SKmm M 128 

6.  iSSsffTtf.-— It  is  not  enor  for  the  court 
to  refuse  to  give  an  instruction  asked 
by  a  party,  when  the  instructions 
given  oy  the  oourt  are  to  tibe  same 


Ihid, 

7.  Bill  of  Partieulars^-^Demurrer. 
If  a  party  entitled  to  a  bill  of  par- 
ticulars prefers  to  ask  for  one,  and 
not  to  raise  the  question  by  demurrer, 
he  may  do  io^  but  the  tijA,  that  the 
statute  gives  him  the  rig^t  to  move 
for  a  bill  of  particulars  wiU  not  pre- 
vent him  from  presenting  the  ques- 
tion by  demurrer.      IVolfy..  Scko-^ 

field. 175 

8.  Harmless  Error.  — *  A  judgment 
will  not  be  reversed  for  an  error  in 
sustaining  a  demurrer  to  aparagraph 
of  an  answer,  if  all  theevidence  ad- 
missible under  such  paragraph,  was 
admissible  under  a  ronai^ig  pan- 
graph •....•.. .0... •..••.■•••••••  j^Mfl^. 

9.  I?emurrer.^- Ylhae  a  cause  has 
been  tried  upon  issues  joined  upon  a 
complaint  containing  two  paragraphs, 
one  defective,  and  the  other  good,  a 
demurrer  to  die  former  having  been 
overruled,  the  record  not  showing 
that  the  cause  was  tried,  and  the 
judgment  rendered,  exclusively  on 
the  good  paragra^,  the  jud^^ent 
will  be  reversed  lor  error  in  over- 
ruling the  demurrer  to  the  defective 
paragraph • Ibid. 

10.  InstruetioHS  to  Jwy. — It  is  error 
for  the  court  to  give  instructions  to  a 
jury  orally,  after  having  been  request- 
ed in  due  time,  and  in  a  proper  man- 
ner, to  reduce  all  the  chaiges  to 
writing*     Gray  v.  Stivers  et  a/...  197 

11.  Parties  f^Joint  attd  Several  Com- 
/ru«r.— Where  suit  was  instituted  on 
a  joint  |and  several  promissory  note 
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against  A,  and  B.,  and  A.  appeared, 
and,  on  his  application,  the  cause 
was  sent  to  another  county,  where 
the  name  of  B.  was  struck  from  the 
docket  by  order  of  the  court,  and 
subsequently  the  case  was  remanded 
back  to  the  county  where  it  was  in- 
stituted, and  process  was  taken  out 
against  B.,  and  at  the  next  term  of 
court  A.  was  defaulted  and  judg- 
ment rendered  against  him,  and,  on 
motion,  the  cause  was  renewed  as  to 
B.  and  continued,  and  at  the  subse- 
quent term  B.  appeared  and  moved 
.to  set  aside  the  renewal  as  to  him, 
^which  motion  was  overruled,  and 
subsequently  a  default  was  entered 
against  B.  and  judgment  against  him 
rendered  thereon ; 
Held^  that  there  was  no  error  in  the  pro- 
ceedings against  B.  fVes/y.AsA^r.2gi 

12.  Special  Verdict, ^^Draft  by  Qmn- 
sel, — It  is  the  duty  of  the  court, 
whenever  a  special  verdict  is  de- 
manded, to  give  each  of  the  parties 
<he  privilege  and  time  required  to 
prepare,  with  care,  the  draft  of  a 
special  verdict.  If  either  of  the 
parties  should  refuse  to  avail  himself 
of  this  right,  he  cannot  complain  of 

-  undue  advantage  gained  by  the  other 

>  party  in  thus  presenting  his  views  of 

the  evidence  to  the  jury.     The  P., 

Ft.  W,,  &*  CJd.rv:  Co,  v.  Ruby.2^ 

13.  Agreement  by  Court  as  to  Future 
Rulings. — ^As  a  rule,  it  is  not  proper 
for  the  court  to  agree,  beforehand, 
what  it  will  or  will  not  decide,  at 
some  subsequent  stage  of  the  cause. 
Hubbard  et  al.  v.  Harrison  et  07.323 

14.  Filing  Additional  Paragraph, — 
It  is  no  abuse  of  discretion  in  the 
court  to  permit  an  additional  para- 
graph of  answer  to  be  filed  alleging 
payment,  after  paragraphs  by  way  of 
•set-off  have  been  filed.    Nor  is  it  an 

abuse  of  discretion  in  the  court  to 
refuse  the  plaintiff  leave  to  file  an 
additional  paragraph  of  complaint 
after  answer.  The  proposed  addi- 
tional paragraph  of  complaint  -was 
not  in  tnis  case  set  out  on  appeal  to 
this  court.  Gaff  et  al,  v.  Hutchin- 
son et  al. 341 

15.  Motion  to  Strike  Out  Special  De- 
nial,— It  is  not  error  to  strike  out,  on 
motion,  a  special  denial  in  reply, 
there  being  a  general  denial  in  al- 
teady Ibid. 

16.  Amendment    of    Complaint    on 


Terms  after  Review  of  Judgment. — 
Where,  on  proceedings  in  review,  a 
judgment  has  been  set  aside,  leave  to 
amend  the  complaint  by  adding  an 
item  of  five  thousand  dollars,  not 
embraced  in  the  original  complaint, 
was  properly  granted  only  on  the 
terms  that  the  plaintiff  pay  the  costs 
accrued  in  the  case  since  the  issues 
were  formed.*. Ibid. 

17.  Bm  of  Exceptions. — Filing  in 
Ttme.-^Inspection  by  Opposite  Coun- 
sel.— ^Where  judgment  was  rendered 
on  the  31st  of  December,  and  ninety 
days  were  given  within  which  to  file 
a  bill  of  exceptions,  and  the  paper 
containing  the  exceptions  was  in- 
dorsed by  the  judge,  **  Prepared  and 
presented  to  me  for  my  signature, 
this  29th  day  of  March,  by  the  plain- 
tiff's attorneys,  and  not  signed  till 
shown  to  the  opposite  attorneys,"  and 
the  exceptions  were  finally  signed  on 
the  29th  of  June,  over  the  objectioin 
of  the  defendant,  and  filed  in  the 
clerk's  ofiice  on  the  27th  of  August, 
the  paper  was  no  part  of  the  record. 

Where  time  is  given  beyond  the  term 
in  which  to  file  a  bill  of  exceptions, 
it  must  ordinarily,  if  not  in  all  cases, 
be  filed  within  the  time  limited. 

It  is  a  commendable  practice  to  re- 
quire the  bill  of  exceptions  to  be  pre- 
pared in  time  to  enable  the  judge  and 
opposite  counsel  to  examine  it  con- 
veniently  Ibid. 

18.  Pleading.  —  Judgment.  —  Where 
the  complaint  consisted  of  paragraphs 
sounding  in  contract,  demanding  ten 
thousand  dollars,  and  one  paragraph 
of  the  answer  was  by  way  of  set-off, 
that  the  plaintiff  was  indebted  to  de- 
fendant ten  thousand  one  hundred 
and  eighty-four  dollars  and  seven 
cents,  and  demanding  judgment  for 
that  sum,  and  another  paragraph  was 
a  plea  of  payment,  and  the  reply  was 
a  denial,  judgment  might  properiy  be 
rendered  for  the  defendant  in  any 
sum  not  exceeding  the  amount 
claimed  in  the  answer Ibid. 

19.  Demurrer  to  Evidence, — On  a  de- 
murrer to  the  evidence,  it  is  the  duty 
of  the  court  to  take  as  true  the  prop- 
ositions of  fact  established  by  the  ev- 
idence, and  to  infer  from  the  evidence 
every  conclusion  which  the  jury 
could  reasonably  have  drawn  from  it. 
City  of  Indianapolis  v.  Lawyer  et 
al. 348 
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2a  Same, — Interrogatories  to  Jury, — 
Where  there  is  a  demurrer  to  the  evi- 
dence, interrogatories  should  not  be 
submitted  to  the  jury  in  assessing 
damages ~ Ibid, 

Zi»  Instructions, — Bill  of  Exceptions, 
Motion  for  New  Ttiai, — Instructions 
given  or  refused  cannot  be  brought 
before  the  Supreme  Court  on  appeal 
as  forming  part  of  a  motion  for  a  new 
trial,  but  must  be  made  a  part  of  the 
creoord  b^  bill  of  exceptions  or  in  the 
piode  pointed  out  in  sections  324  and 
325  01  the  code.  Emmons  v.  Netth 
vt^n.s 372 

22.  Affidavit — Bill  of  Exceptions. — 
An  affidavit  of  matters  occurring  on 
the  trial,  as  a  good  ground  for  a  new 
trial,  must  be  made  pert  of  the  record 
by  bill  of  exceptions.  Blackwell  v. 
Acton 425 

23.  Affidavit  for  New  Trial.—Billof 
Exceptions, — An  affidavit  showing 
cause  for  a  new  trial  is  no  part  of  the 
record  unless  made  so  by  bill  of  ex- 
ceptions.    Taulby  v.  7%^  State,„J^yj 

24.  yndge  pro  Tern, — ^Where  a  mo- 
tion for  a  new  trial  is  heard  by  one 
acting  as  judge  pro  tem,y  who  did 
not  hear  the  evidence,  and  a  bill  of 
exceptions  is  signed  l^  him  in  vaca- 
tion, no  reason  being  diown  why  the 
r^;ular  judge  who  heard  the  evi- 
dence did  not  sign  the  same,  the 
bill  of  exceptions  will  be  disre- 
garded. Tke  TraveUer^  Ins,  Co,  v. 
Leeds,,,,,,,.,,,,. 444 

25.  Ground  of  Decision.'^^Wiexe  the 
ground  of  the  decision  on  a  motion 
does  not  appear,  there  must  be  a  bill 
of  exceptions  presenting  the  ground 
on  whidx  the  niling  was  based,  in  or- 
der to  present  any  question  thereun- 
der to  the  Supreme  Court.    Davis  v. 

Waffieldetal,,,,^ 461 

^,    Motion  in  Arrest, — Defects  in  Af- 
fidavit,'^ A,  motion  in  arrest  of  judg- 
ment does  not  reach  defects  in  an  tS*- 

fidavit  for  a  writ  of  replevin md, 

27.  Discharge  of  yury, — Disqualifi- 
cation, —  Where  a  portion  of  the 
plaintiff's  evidence  has  been  given, 
and  it  is  discovered  ihat  the  jury  has 
not  been  sworn,  it  is  not  error  for  the 
court  to  dischaige  the  jury,  and  to 
have  the  same  jtfrors  called  to  \xj 
the  case;  and  the  statement  by  such 
a  juror  that  he  has  formed  no  opin- 
ion from  the  portion  of  the  evidence 
heard,  is  sufficient  to  i^ow  his  quali-  i 


fication  in  that  respect  to  serve.  Leas 
et  al.  V.  Patterson. 465 

28.  Elisor,-^Bill  of  Exceptions,-^The 
question  as  to  the  regularity  of  the 
appointment  of  an  elisor  by  whom  pro- 
cess has  been  served  must  be  presented 
by  bill  of  exceptions  statix^g  the  facts 
and  the  ruling  of  the  court.  Ken- 
nedy y,  Shaw  et  al. 474 

29.  Motion  for  New  Trial, — Newly- 
Discovered  Evidence,  —  Affidavit, 
An  application  for  a  new  trial,  on 
the  ground  of  newly-discovered  evi- 
dence, is  bad,  if  the  affidavits  of  the 
witnesses  whose  evidence  is  sought 
to  be  obtained  are  not  filed,  or  f^od. 
reason  shown  why  their  affidavits 
have  not  been  procured.  Shipman  v. 
The  State 549 

30.  Same, — Where  such  witnesses  re- 
side in  the  town  or  dty  where  the 
cause  has  been  tried,  the  fact  that  the 
party  seeking  the  new  trial  is  in  cus- 
tody is  not  ajsnfficient  excuse  for  not 
producing  their  affidavits.... Ibid, 

3 1 .  Same, — If  there  has  not  been  time 
to  procure  the  affidavits  of  the  wit- 
nesses, time  should  be  asked  for  that 
purpose Ibid. 

32.  Motion  for  New  Trial.  ^AO. 
grounds  for  a  new  trial  must  be  pre- 
sented to  the  court  below,  in  order  to 
be  available  in  the  Supreme  Court. 
Tinder  v.  The  Duch  Pond  Ditching 
Association 555 

PRINCIPAL  AND  AGENT, 
See  Corporation,  2;  Parties. 

1 .  Special  Agent, — Payment. — ^Where 
property  is  sold  to  the  special  agent 
of  an  undisclosed  prinapal,  on  the 
credit  of  the  agent,  the  principal,  in 
a  suit  against  him  hy  the  seller  to  re- 
cover the  price,  may  show  payment 
in  full  to  the  agent  as  a  defence. 
Thomas  v.  Atkinson.. 24S 

2.  Same, — Sale  on  Credit, — Where  a 
special  agent  purchases  on  credit, 
without  disclosing  his  agency  and 
without  authority  to  purchase  on 
credit,  the  principal  is  not  liable,  af- 
ter having  paid  the  agent.... Ibid, 

3.  Notice  to  Corporation^r—'i^Qldce  to 
an  agent  of  a  coiporation  relating  to 
any  matter  of  which  he  has  the  man- 
agement and  control,  is  notice  to  the 
corporation.  The  P.,  Et,  PV,,  6»  C. 
P.  PKCo.y.  Ruby 294 
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PRINCIPAL  AND  SURETY. 

See  Township  Trustee,  2. 

Discharge  of  Surety. — ^After  the  ma- 
turity of  a  cause  of  action,  and  alter 
notice  in  writing  has  been  given  by  a 
surety,  to  the  c^ligee  or  creditor,  to 
forthwith  institute  an  action  upon  the 
contract,  a  neglect  to  institute  such 
suit  for  nearly  fourteen  months  will 
discharge  the  surety.    Root  et  al,  v. 

L/ltt  et  Im.««««..««««»*. «••■.*•.•«**•..•  lOQ 


PROMISSORY  NOTE., 

See  Decedents'  Estates,  i;  Justice 
OF  THE  Peace,  2;  Liquor  Law,  i  ; 
Merger,  i;  Statute  op  Limita- 
tions, I,  2,  3. 

!•  Pleading. — Indorsement. — ^The  in- 
dorsement of  a  promissory  note  is 
not  re(}uired  to  be  set  out  in  the  com- 
plaint in  a  suit  bythe  indorsee  against 
the  maker.  TUman  v.  Harter  et 
al. I 

2.  Statement  of.  Consideration  in 
Note.-^lht  statement  of  the  consid- 
eration for  which  it  is  given  in  a 
promissory  note,  otherwise  negotia- 
ble under  the  law  merchant,  does  not 
change  the  character  of  the  note. 
Dohertyet  aUy>  Perry. -15 

3.  Joint.-^K  promissory  note  written, 
''we  promise  to  pay,"  etc.,  and  sim- 
ply signed  by  two  or  more  makers,  is 
a  joint  note.  Bamett  et  al.  v.  Jth^ 
day 86 

4.  Delivery. — ^The  delivery  of  a  prom- 
issory note  is  the  final  act  of  its  exe- 
cution, without  which  it  has  no  bind- 
ing force.    Prather  v.  Zulauf...  155 

5.  Alteration, — ^Prior  to  the  delivery 
of  a  promissory  note,  an  alteration 
by  the  maker,  authorized  by  the  sure- 
ty, does  not  invalidate  it,  as  against 
either  surety  or  maker. 3id. 

6.  United  States  Revenue  Stamp.-^K 
promissory  note  is  valid  without  any 
United  States  revenue  stamp.  Even 
were  a  stamp  essential,  if  one  should 
be  afiSxed  to  a  note,  and  the  note  sub- 
sequently, but  before  delivery,  diould 
be  altered  by  the  change  <^  the  date 
thereof,  no  second  stamp  would  be 
necessary. fbid. 

7.  Indorser,^^  Mortgage. — Pleading. 
Suit  on  two  promissory  notes  executed 
by  A.  to  C,  and  transferred  by  C, 


by  indorsement,  to  plaintiff.  An- 
swer by  C,  that  he  indorsed  tihe  notes 
as  an  accommodation  indorserfor  A., 
in  renewal  of  certain  other  promis- 
sory notes  of  A.  before  that  time  hdd 
by  the  plaintiff;  tiiat  at  the  time  of 
said  inaorsement,  the  plaintiff  held  a 
mor^;age  from  A.  as  security  for  die 
payment  of  said  other  notes,  and  any 
renewals  thereof;  that  the  plainHflF 
agreed  with  C,  at  the  time  ot  his  in- 
dorsement, that  in  consideratiein  of 
such .  indorsement  the  plaintiff  would 
hold  said  mortage  for  die  benefit  of 
C,  as  such  mdorser;  and  on  the 
faith  of  such  promise,  he  did  so  in- 
dorse the  notes  in  svit;  that  said 
mortage  had,  hj  the  wilful  and  eross 
n^lect  and  mis»asance  of  the  ^ain- 
tiff,  without  the  fault  of  defendant 
C,  ceased  to  be  of  any  value  as  a 
security  to  C;  and  that  A.  had  be- 
come insolvent 

Held,  that  the  answer  was  bad  on  de- 
murrer, as  it  failed  to  state  the  tenns 
and  conditions  of  the  mortgage^  or 
the  property  mortgaged,  or  its  vahie, 
or  how  it  ceased'  to  be  of  any  value. 
Hubbard' et  al.  v.  Harrison  «/  aL»^^ 

8.  Same.'^Mortgage.'^^J'aihtn  to  Re* 
cord  in  Tiwu.^Pleadtngf-C.  an- 
swered in  another  paragraph  the  same 
matter,  alleging,  also,  that  the  mort- 
gage was  set  out  with  the  complain^ 
and  was  on  personal  property,  whidi 
property  was  left  by  the  plahitiff  in 
the  possession  of  A.,  and  that  the 
mortgage  was  not  recorded  within 
ten  days,  which  fact  the  plaint^ 
fraudulently  concealed  from  C;  tint 
plaintiff  and  A.  induced  C.  to  make 
such  indorsement,  the  plaintiff  con- 
senting that  A.  should  enter  xsgaa. 
said  m<M:tgage  an  acknowledgment 
that  C.  was  an  accommodatioa  in- 
dorser  of  the  notes,  which  were  in  re- 
newal of  pert  of  the  original  debt 
thereby  secured;  and  in  consideia- 
tion  that  C.  did  so  indorse  the  notes 

.  in  suit,  the  plaintiff  made  an  entry 
on  said  mortgage,  acknowledgiiig 
that  so  far  as  said  mortgage  was  dien 
a  subsisting  security,  it  stood  as  an 
indemnity  to  C  for  such  indorsement 
of  the  said  notes,  subject,  howem, 
to  any  priority,  if  there  existed  any  in 
law,  to  other  parties  who  might  have 
become  bound  on  any  part  of  the 
orgmal  debt,  or  renewus  of  the  same, 
or  to  the  ratable  fnlerest  of  sndi  jiar- 
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ties  in  said  mortgage;  and  the  de- 
fendant  alleged   that   the  property 
mortgi«ed  ^  more  tlian  sloffi^ent 
to  pay  said  notes,  as  well  as  other 
debts  secured  diereby;  that  the  plain- 
iff  became,  by  sudi  entry  on  said 
moxtgage,  a  trustee  thereof  for  the 
benefit  of  C.  and  any  others  interested 
therein;  that  C  could  not,  by  pay- 
ment of  the  notes,  avail  himself  of 
said  mor^[age,  and  he  therefore  re- 
fused to  pay  the  same  when  due,  and 
unpaid  by  A.,  and  gave  the  plaintiff 
notice  to  resort  to  said  mortgage  se- 
curity, which  plaintiff  refused  to  do; 
and  by  reason  of  such  failure  and  re- 
fusal, and  before  the  last  of  said  two 
notes  matured,  one  R  obtained  a 
judgment  against  A.,  and  sold,  on  ex- 
ecution, all  the  property  included  in 
said  mortgage;  that  before  either  of 
said  notes  became  due,  the  plaintiff 
obtained  a  judgment  against  A.,  which 
was  prior  also  to  the  judgment  of  E., 
and  levied  upon  all  said  mortgaged 
property,  and  assigned  said  jud^ent 
to  one  G.,  to  enable  him  to  purchase 
said  property;  and  the  same  was  all 
held  by  others,  relieved  of  any  lien 
of  said  mortgage ;  that  the  plaintiff 
so  acted  for  the  purpose  of  hindering, 
delaying,  and  defrauding  C.  of  his 
right  in  said  property,  the  plaintiff 
knowing  said  A.  to  have  become  in- 
solvent; and  by  reason  of  the  wilful 
negligence  and  misfeasance  of  the 
plaintiff,  said  mortgage  became  worth- 
less to  C.,  and  this  without  his  fault. 
To  this  paragraph  the  plaintiff  re- 
plied, that  said  mortgage  was  not 
held  as  a  security  for  the  notes,  in  re- 
newal of  which  the  notes  in  suit  were 
given,  but  to  secure  other  notes  of  A. 
which  were  also  indoned  by  C;  that 
C.  was  liable  on  the  notes  of  which 
the  notes  in  suit  were  renewals,  and 
believing  that  he  would  have  to  pay 
die  same,  and  to  save  himself  from 
loss,  and  avoid  the  operation  of  the 
bankrupt   law,  he   procured  A.  to 
make  said  memorandum  on  the  mort- 
gage, knowing  that  said  mortgage 
had   not   been   recorded;    and  the 
plaintiff,  not  concealing  said  fact,  nor 
soliciting  him  to  indorse  said  notes, 
nor  agreeing  to  hold  said  mortgage 
for  his  benefit,  and  without  any  con- 
sideration therefor,  made  said  entiy 
on  the  mortgage,  to  enable  C,  if  he 
could,  to  avail  himself  thereof;  that 


C.  left  the  mortgage  with  plaintiff, 
without  any  promise  from  him  that  he 
would  do  anything  therewith  for  C*s 
benefit,  and  the  same  was  subject  at 
all  times  to  his  order. 
Held^  that  this  reply  was  good  on  de- 
murrer  « Ibid. 

9.  Evidence. — Estoppel. — ^The  plaintiff 
was  not  bound  1^  the  indorsement 
made  on  the  mortgage  by  A.,  but  could 
dispute  the  truth  of  ihe  statement  con- 
tained therein  on  the  trial.» Ibid. 

10.  Agreement  to  Pay  Attorney^  Fees. 
Hie  promise  in  a  note  to  pay  **  attor- 
neys' fees,  if  suit  be  instituted  on  this 
note,"  can  be  enforced  against  an  in- 
dorser Ibid. 

1 1 .  Evidence,  —  Attendant  Circum- 
stances.'^-The  conversations  of  the 
parties  and  their  ottomra  before  and 
at  the  time  of  the  indorsement  of 
the  notes,  and  the  entries  on  the 
mortgage,  were  proper  evidence,  to 
show  the  attendant  circumstances  of 
the  transaction. Ibid. 


RAILROAD. 

See  Carrier,  r,  2,3;  Cinr,  16,  17; 
Contract,  3, 4, 5 ;  Negugence,  i,  2. 

1.  Fences.-^li  a  railroad  company  fail 
to  maintain,  in  »  proper  condition,  a 
fence  which  it  is  required  to  main- 
tain, it  is  liable  to  the  adjoining  pro- 
prietor for  injury  to  stock  going  upon 
the  track  where  it  is  not  securely 
fenced,  although  the  fence  has  been 
kept  up  by  said  adjoining  proprietor 
without  any  contract  with  the  com- 
pany. The  y.t  M.y  &•  I.  R.  R.  Co.  v. 
Sullivan 262 

2.  Same. — R^ir.-^Reasonable  Time. 
The  excuse  that  a  reasonable  time 
has  not  elapsed  to  repair  the  fence 
must  be  pleaded  or  proved.. Ibid. 

3.  Liability  for  Work. — Sub-Contrac- 
tor.— A  railroad  company  is  not  lia- 
ble to  one  employed  by  a  sub-con- 
tractor for  work  done  in  the  construc- 
tion of  the  road.  Marks  v.  The  /., 
A,  6-  W.  R.  W.  Co 440 

4.  Cattle. — Fence. —  If  cattle  come 
upon  a  railroad  where  there  should 
be  a  sufficient  fence,  but  there  is  not, 
and  wander  upon  the  road  to  a  point 
where  the  road  is  not  fenced,  and  can- 
not lawf  lUly  be  fenced,  and  are  there 
injured,  the  company  is  liable,  and 
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an  answer  to  an  action  for  such  in- 
jury, under  the  statute,  must  show 
that  they  did  not  thus  enter  upon  the 
road.  TAe  T,,  W,,  &»  W,  Ji,  IV.  Co. 
V.  Howell. 447 

5.  Same. — Cily. — ^A  railroad  company 
is  not  excused  from  fencing  through 
a  large  block  of  ground,  not  inter- 
sected with  streets  and  alleys,  simply 
because  the  same  is  within  the  limits 
of  a  city ,..Ibid. 

6.  Injury  to  Anitnab. — Negligence. — 
The  rule,  except  as  modified  by  the 
act  on  (he  subject  of  inclosures,  etc., 
I  G.  &  H.  342,  and  the  act  authoriz- 
ing the  coun^  commissioners  to  de- 
tennine  what  animals  may  run  at 
large,  is,  that  every  man  shall  fence 
in  his  own  stock,  and  is  not  required 
to  fence  out  other  stock. 

Held^  accordingly,  that  where  there  was 
no  order  of  the  commissioners  shown, 
and  the  plaintiff  knowingly  permitted 
his  cattle  to  run  habitually  at  large  in 
the  immediate  vicinity  of  a  railroad, 
where  fencing  was  not  required,  he 
was  guilty  of  negligence;  and  if  his 
stock  was  killed,  he  had  contributed 
to  the  injury  and  could  not  complain. 
There  was  no  proof  of  any  wantonness 
in  the  management  of  the  train. 
•  The  /.,  C,  ^  L.  R.  R.  Co.  v.  Har- 
ler : 557 

RAPE. 
See  Criminal  Law^  3. 

REAL  PROPERTY,  RECOVERY 

OF. 

Pleading. — Description  0/ Real  Es- 
tate.— ^Where  a  complaint  to  recover 
the  possession  of  real  estate  contains 
two  different  descriptions,  each  in- 
tended to  apply  to  the  same  tract, 
words  of  a  particular  description  will 
control  more  general  terms  of  de- 
scription, when  both  cannot  stand  to- 
gether, and  the  particular  description 
will  be  adopted  and  the  general  de- 
scription rejected.  Inge  v.  Garrett.^ 

2.  Evidence. — Deed. — A  deed  to  the 
plaintiff,  in  such  case,  in  which  the 
real  estate  is  described  in  the  general 
terms  alleged  in  the  complaint,  and 
which  does  not  contain  the  particular 
description  in  the  complaint,  is  not 
admissible  in  evidence..^ Ibid. 

3.  Conveyance  after  Suit  Brought. — la 


an  action  to  recover  fhe  possesston 
of  real  estate,  a  deed  conveying  the 
real  estate  in  controversy  to  the  plain* 
tiff,  executed  after  the  commence- 
ment of  the  suit,  will  not  enable  the 
plaintiff  to  maintain  his  9JCldon...Ibid. 
4*  Conveyance.-Abanddnment.-VfhtTe 
a  complaint  averred  that  certain  real 
estate  had  been  sold  and  conveyed  in 
fee  simple  to  the  plaintiff,  and  the 
deed  recorded,  mid  also  certain  mill 
privileges  of  a  race  and  mill-dam 
given;  and  that  the  entire  property 
had,  subsequent  to  the  reoonling  of 
the  deed,  been  conveyed  by  the  orig- 
inal grantor  to  the  defendant,  an  an- 
swer alleging  an  abandonment  of  the 
race  and  dam  by  the  plaintiff  was 
not  sufficient  on  demurrer.  Trisler 
etal.  V.  TVisler^ ^ ^.2S2 


RECEIVER. 

See  Insurance. 

1.  Parlies. — ^Where  n  receiver  is  not 
authorized  to  sue  in  his  owo  name 
by  statute  or,  in  a  proper  case,  by  the 
court  appointing  him,  he  cannot  do 
so,  but  must  sue  in  the  name  of  the 
corporation  or  person  in  whom  was 
the  right  of  action  before  the  appoint- 
ment of  the  receiver.  Manlove,  Re- 
ceiver, V.  Burger. ; 211 

2.  Same. — In  this  State  a  receiver  of  a 
mutual  insurance  company  is  author- 
ized by  statute  to  sue  in  his  own 
name Ibid. 

3.  Mutttal  Insurance  Company. — 
Complaint. — In  an  action  by  a  re- 
ceiver to  recover  assessments  made 
by  the  court  upon  premium  notes 
given  to  a  mutual  insurance  com- 
pany, he  must  allege  all  the  facts 
necessary  to  show  a  liability  on  the 
premium  notes 3id. 

4.  Same.  In  such  an  action  the  re- 
ceiver must  allege,  to  justify  the 
assessment,  that  the  claims  for  losses 
had  been  adjusted,  or  were  justly  due 
to  the  parties  making  or  setting  up 
the  claims Ibid. 

5.  5^17^^.  —  Effect  of  Appointment. 
Premium  Notes.. — Though  the  ap- 
pointment by  the  court  of  a  receiver 
may  be  binding  on  the  makers  of  the 
premium  notes,  yet  such  a  proceeding 
does  not  determine  their  liability  on 
such  notes — • Ibid. 
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RECOGNIZANCE. 

1.  yurisdUtion. — In  a  suit  upon  a 
recognizance  taken  before  a  justice 
of  the  peace,  for  the  recovery  of  the 
penalty,  it  must  be  shown  by  the 
complaint  that  the  justice  had  juris- 
diction to  take  the  recognizance. 
Hannum  ei  al,  v.  The  State, 32 

2.  Forfeiture, — In  such  case,  it  must 
be  averred  that  there  has  been  a  for- 
feiture...  Ibid, 

3.  Justice  of  the  Peace,  —  Office, 
Change  of-^K  justice  of  the  peace 
must  have  an  office,  where  parties, 
witnesses,  and  sureties  must  appear; 

,  and  on  changing  his  office,  notice 
should  be  given  to  persons  who  have 
been  required  to  appear  at  his  former 
office;  and  where  this  was  not  done, 
a  forfeiture  declared  for  failure  of  the 
parties  to  appear  at  his  new  location, 
they  having  appeared  at  his  former 
office  at  the  proper  time,  was  held 
void... Ihid, 

REDEMPTION. 

See  Mortgage,  i. 

RENT. 

See  Landlord  and  Tenant. 

REPLEVIN. 

See  Justice  of  ths  Peace,  ii. 

1.  Damages. — In  a  suit  in  replevin, 
the  plaintiflf  cannot  recover  for  his 
time  spent  in  commencing  the  action. 
Btackwelly,  Acton 425 

2.  Same, — Where  the  property  has 
been  delivered  to  the  plaintiff  imder 
a  writ  in  replevin,  it  is  error  to  ren- 

■  der  judgment  for  the  value  of  &e 
property Ibid, 

3.  Title, —  In  replevin,  the  plaintiff 
must  rely  upon  his  own  title,  and  not 
upon  the  want  of  title  in  his  adver- 
sary.    Davis  V.  Wdrfield  et  al„.  ^61 

4.  Pleading, — Evidence. — In  replevin, 
under  a  general  denial  the  defendant 
may  show  title  in  a  third  person ;  and 
therefore  an  additional  paragraph  al- 
leging such  fact  amounts  to  an  argu- 
mentative denial Ibid, 

5.  Practice, — Denial. — Proof, — In  an 
action  to  recover  the  possession  of 
personal  property  under  a  claim  of 
title,  a  denial  requires  the  plaintiff  to 
make  out  title  in  himself,  and  author- 1 


izes  the  defendant  to  introduce  proof 
of  litle  in  himself  or  a  third  person; 
whereupon  the  plaintiff  may  intro- 
duce evidence  to  overthrow  this  and 
establish  his  title.  Kennedy  v.  Shaw 
et  al. 474 

RULE  OF  COURT. 
See  Practice,  i. 

S 

SALE. 

See  Statute  of  Frauds,  2, 3. 

Delivery, — Damages, —  Under  a  con- 
tract for  the  sale  of  a  boat  and  cargo 
lying  at  a  certain  place  in  a  river,  and 
die  delivery  by  the  seller  of  the  boat 
and  cargo  at  another  specified  place 
on  the  first  rise  of  the  river,  it  was 
error  in  the  court  to  instruct  the  jury 
that  if  fhey  found  the  property  passed 
by  the  sale,  they  must  also  find  that 
the  seller  inade  an  independent  con- 
tract to  deliver  the  boat  and  cargo,  in 
order  to  hold  him  liable  for  damages 
occasioned  by  his  failure  to  deliver. 
The  seller  was  liable  for  want  of  or- 
dinary care  and  diligence  under  his 
contract  to  deliver,  if  the  same  was 
part  of  the  contract  of  sale.  Temple 
et  al,  V.  Aders 506 

SCHOOLS. 
See  Town. 

1.  School  Fundsy  Interest  on, — Sink- 
it^  Fund, — Statute  Construed, — ^The 
act  of  February  24th,  1871  (Acts 
187 1,  p.  6),  providing  for  the  dtstribu- 
tion  of  the  sinking  fund  to  the  sev- 
eral oonntieSy  and  that  all  loans  here- 
after made  by  the  auditors  and  treas- 
urers-of  such  counties,  shall  be  at  the 
rate  of  eight  per  cent  per  annum, 
does  not  apply  to  loans  of  school 
funds  other  than  the  sinking  fund. 
Fuhoiler  v.  Zem ....208 

2.  Same,-- Title  of  Act. -^The  Utle 
of  said  act  embraces  only  the  subject 
of  the  sinking  fund Ibid, 

SET-OFF. 
See  Justice  of  the  Peace,  i. 

SINKING  FUND. 

See  Schools,  i,  2. 
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SLANDER. 
See  Husband  and  Wife,  3*. 

SPECIAL  FINDING. 

ExeepHom, — ^An  exception  mnst  be 
taken  to  the  conclusions  of  law  upon 
the  special  finding  of  facts  by  a  court, 
in  order  to  present  the  question  of 
the  correctness  of  the  conclusions. 
Anderson  y.  Htuy  et  al, 2S0 

STAMP. 

See  Promissory  Note,  6. 

STARE  DECISIS. 

See  Draining  Assoqation,  2;  Ven- 
dor AND  Purchaser,  4. 

STATUTE  OF  FRAUDS. 

I.  Performance  Within  One  Year,-— 
Suit  on  the  following  instrument: 
*<Ten  days  after  the  completion  of 
&e  Indianapolis  and  St.  Louis  Rail- 
road from  Indianapolis  to  Uie  west 
line  oi  Hendricks  county,  and  the 
running  of  a  train  of  cars  thereon,  I 
promise  to  pay  to  the  order  of  said 
railroad  company,  at  the  First  Na- 
tional Bank  of  Danville,  Indiana, 
the  sum  of  one  hundred  dollars, 
without  any  relief  whatever  from  val- 
uation or  appraisement  laws.  The 
consideration  of  this  note  is  tibe  con- 
struction of  said  road  as  aforesaid, 
within  one-half  mile  of  the  town  of 
Danville,  and  the  promise  and  agree- 
ment of  said  company  that  by  means 
of  said  road  and  its  connections,  the 
company  will  run  trains  through  from 
Indianapolis  to  East  St  Louis,  within 
two  years  from  the  first  day  of  Janu- 
ary, 1869;"  dated  November  25^1, 
1868,  and  signed  by  the  defendant. 
There  was  an  averment  in  the  com- 
plaint of  performance  widiin  the  time 
and  in  the  manner  mentioned. 

Heldy  that  the  contract,  being  capable 
of  performance  withhi  one  year,  was 
not  within  the  statute  of  frauds. 

Held,  also,  that  if  the  contract  had 
originally  been  within  the  statute,  and 
therefore  not  binding  on  the  plaintifi', 
yet,  after  performance  by  the  company, 
the  maker  could  not  defend  on  the 
ground  that  he  alone  had  signed  the 
instrument.    Siraughan  v.  TTu  In- 


d^polis  ^  iSr.  Z.  i?.  ^.  Cb.. 185 

,  Acceptance. — Deiwery, — Where  a 
party  to  a  parol  contract  examines 
and  ^proves  of  wozk  done  and  ma- 
terials ramished  for  him,  poisuant  to 
said  contract,  and  the  article  made  is 
subsequently  placed,  by  his  order,  at 
a  place  in  the  possession  of  said  par- 
ty, there  is  sufficient  evidence  of  de- 
liveiy  and  acceptance  to  take  the  case 
out  of  the  statute  of  frauds.    Barka- 

law  V.  Pfeiffer 214 

Samef—'Meastire  of  Damages, — 
In  such  case,  if  the  woik  done  and 
materials  fiurnished  did  not  exactly 
conform  to  the  contract,  it  would,  at 
most,  only  entitle  the  party  accepting 
to  a  deduction  from  ^  oontntct 
price • IHd, 


STATUTE  OF  LIMITATIONS. 

1.  Statute  of  Another  5Srtf//.— >¥here, 
in  a  suit  upon  a  promissoiy  note,  the 
defendant  answered  that  at  the  time 
of  the  execution  of  the  note  he  was, 
and  ever  since  had  been,  a  resident 
of  the  State  of  California,  and  that  a 
law  of  that  state  limits  the  bringing 
of  such  actions  to  four  years,  a  reply 
that  the  plaintiff  was  a  resident  of 
the  State  of  Indiana  when  the  note 
was  executed  to  him,  and  that  pay- 
ment was  to  be  made  here,  was  hdd 
insufiicient.  Van  Dom  v.  ^01^- 
ley 402 

2.  Pleading,  —  Departure,  —  New 
Promise.-^A  replv  of  a  new  promise 
to  an  answer  of  the  statute  of^  limita- 
tions is  not  a  departure /Md. 

3.  Promissory  Note,'^Statute  of  An- 
other State, — Suit,  commenced  in 
1867,  by  the  payee  against  the  maker, 
on  a  promissory  note  dated  in  1851. 
The  answer  was  a  statute  of  Califor- 
nia limiting  such  actions  to  four  yeais, 
and  alleg^  that  the  defendant  had 
resided  in  that  state  for  more  than 
that  time  before  suit,  and  still  resided 
there.  Reply  that  both  plaintiff  and 
defendant  resided  in  this  State  when 
the  note  was  made;  that  defendant 
had  removed  from  the  State  in  1852, 
and  was  still  a  non-reddtnt;  and  that 
proceedings  were  conmienced  by  at- 
taching his  interest  in  lands  within 
tiie  county  where  suit  was  brought 

Held,  on  diemnrrer  tiiat  the  reply  was 
insufficient.    Harris  v.  Harris,  ...423 


INDEX. 


585 


STATUTES  CONSTRUED. 

See  Attachment,  2,  4;  Corpora- 
tion, I;  Schools,  i,  2;  Tax,  i,  2, 

SUBROGATION. 
See  M0RT6AG8, 1. 

SUMMON& 
See  Judgment,  4, 6. 

SUPREME  COURT. 

&ir  Divorce,  1,3;  Evidence,  i;  Ha- 
beas Corpus,  i;  Liquor  Law,  2; 

M(MtTaAGE,3;  PRACnCE,32. 

1.  .ft£«r  ^  JEjttrtW&ww.— Where  there 
is  110  proper  bill  of  exceptions,  no 
question  on  the  evidence  is  presented 
on  iqppeal,  nor  is  a  rolingon  a  motion 
forsettiiu^  aside  a  continnance  or  a 
motion  tor  taxing  costs  before  the 
comt  for  consideration.  TUman  v. 
Harter  et  4tin.,»^ i 

2,  AssigmmentcfErrar.-^**'Tb^QOvai 
erred  in  acquitting  the  defendant  and 
rendering  judgment  of  acquittal,"  is 
not  a  proper  assignment  of  error. 
Tke  Suae  V.  Harper 13 

3*  CoH^Hciimg  Evidence, — The  Su- 
preme Court  cannot  reverse  a  case 
where  the  evidence  is  conflicting,  the 
witnesses  being  present  before  the 
jury.   HaUy^Dmfy,.^., 46 

4.  Bm  of  Exeepiims.'^VihsKi  timt  vi 
given  within  which  to  file  a  bill  of 
exceptions,  and  one  is  copied  in  the 
record  without  any  evidence  of  being 
filed,  it  will  not  be  rqgpurded  on  ap- 
peal, and  a  ^estion  on  the  sufficien- 
cy of  the  evidence  caimot  be  consid- 
ered.   Tke  z.,  a:  a,,  6*  c.  je.  n. 

Co.  V.  LaJUmd^ 55 

5.  Same^'^K  bill  of  exceptions  must 
show  that  it  contains  all  tiie  evidence, 
to  enable  this  court  to  pass  upon  the 
the  givii^-or.  refusing  of  instructions. 
Wright^et  al.  v.  Porter,^ 61 

6.  Assignment  of  Error, — ^A  cause 
for  a  new  trial  not  properly  stated 
cannot  be  assigned  as  error. IHd, 

7.  Same. — ^Where  there  was  evidenUy 
no  merit  in  the  ftppeslt  and  the  error 
assigned  was,  "lite  court  erred  in 
rendering  judgment  against  the  ap- 
pellants widi  them  ever  being  served 


with  process,*'  the  assignment  was 
taken  as  an  admission  of  service,  the 
judgment  being  on  default;  and  the 
judgment  was  affirmed,  with  ten  per 
cent  damages.  Kerregan  et  ai.  v. 
Jamer  et  at. 82 

8.  Evidence,  —  BiU  of  Exceptums. 
Where  tiie  only  question  before  the 
Supreme  Conrt  is  as  to  the  sufficiency 
of  the  evidence,  and  a  portion  of  the 
evidence  is  not  before  that  court  by 
bill  of  exceptions,  the  judgment  will 
not  be  disturbed.  TmHnson  et  al, 
V.  yones  et  aU..,,. 82 

9.  PrepoMterance  of  Evidence,^  Where 
the  Durden  of  the  issue  was  on  the 
defendant,  and  his  statement  as  a  wit- 
ness was  confirmed  by  two  other  wit- 
nesses, and  controverted  by  the  plain- 
tiff, who  was  supported  by  a  memo- 
randum made  t^  the  defendant,  the 
Supreme  Court  refused  to  disturb  the 
finding  of  the  jury  in  favor  of  the 
plaintm,  on  the  ground  of  the  pre- 
ponderance of  the  evidence.  ^ptntgA 
V.  Zeigier*. 83 

10.  Con/Haing  Evidence, — ^Where  the 
evidence  is  confficting,  the  verdict  de- 
pending upon  the  credibility  of  wit- 
nesses and  the  weight  and  considera- 
tion due  their  testimony,  tiie  Supreme 
Court  will  not  reverse  a  judgment 
thereon.    Farretl  v.  Tke  &aie„.  136 

11.  jPtff/M9.-^Where  one  of  several 
defendants  appeals  to  tiie  Supreme 
Court  without  servix^  notice  of  appeal 
upon  the  other  defendants,  perhaps 
the  appeal  should  be  dismissea.  Tke 
P.,  C,  6*  St.  L,  R.  R,  Co,  v.  El- 
liott,. 153 

1 2.  Answer, — ^Z>«»i#rrTfr.— Where  the 
plaintiff  demurs  to  several  paragraphs 
of  an  answer,  and  his  demurrer  is 
overruled,  and  he  abides  by  his  de- 
murrer and  refuses  to  reply,  the  judg- 
ment will  be  affirmed  on  appeal,  if 
either  paragraph  of  the  answer  be 
sufficient    L^ek  v.  Lewis  eta/„iU) 

13.  Ass^nment  of  Error.-^  Motion 
for  New  TWa/.— Where  the  overrul- 
ing of  a  motion  for  a  new  trial  is  not 
assigned  as  error,  questions  which 
should  be  included  in  such  a  motion 
cannot  be  considered  by  this  court  on 
appeal.    Coky,  Bmrris, 168 

14.  Title  of  Cause,''^Designation  of 
Rartiesj^^Tht  piupei'  mode  of  enti- 
tling a  cause  in  the  Supreme  Court  is 
described,  and  the  proper  manner  of 
designating   the   parties  thereto   is 
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stated,  in  the  opinion.     Wickham  v. 
Hess 183 

15.  Notice  to  GhParties. —  Vfhere 
some  of  several  defendants  appeal  to 
the  Supreme  Court,  without  serving 
notice  of  the  appeal  upon  the  other 
defendants  and  filing  proof  thereof 
with  the  derk  of  the  Supreme  Court, 
the  appeal  will  be  6isaasstd^,..,IiHd. 

16.  Evidence. — A  judgment  will  not 
be  reversed  on  the  evidence  where 
there  is  a  conflict  in  the  testimony. 
The  y.,  M,,  6*  /.  J^.  R.  Co,  ▼.  Mor- 
gan  190 

1 7.  Non-  Joinder  of  Co-Parties, — No- 
tice,— ^Where  one  of  two  judgment 
defendants  appeals  to  the  Supreme 
Court,  and  does  not  join  lus  co-de- 
fendant in  the  appeal,  or  give  him 
notice  as  required  by  section  551  of 
the  code,  the  appeal  will  be  dismissed. 
AyUstoortk  v.  MUford^  E^r,  et  al, 

226 

1 8.  ytuigment, — Error  in  Calculation, 
A  judgment  will  not  be  reversed  for 
a  slight  error  in  calculation  of  the 
amount  thereof.  Ray^  Adm^r,  et  al, 
y,Dunn 230 

19.  Evidence, — A  judgment  will  be 
reversed  where  the  evidence,  uncon- 
tradicted, is,  on  one  material  point, 
against  the  findings Ibid, 

20.  Notice  to  Co-party, — ^Where  two 
of  three  defendants  appeal  to  Uie 
Supreme  Court  without  notice  of  their 
appeal  to  their  co-defendant,  the  ap- 
p^  will  be  dismissed  on  motion. 
Neff  et  al,  v.  Richardson 266 

21.  Evidence, — An  objection  to  evi- 
dence properly  admitted  in  support 
of  an  answer  will  not  be  considered 
where  no  question  is  reserved  on  the 
sufficiency  of  the  answer.  Anderson 
v.  ffuey  et  al. • 280 

22.  Notice  to  Co-parties,^-Whiexe  one 
only  of  two  defendants  in  an  action 
appeals  to  the  Supreme  Court  horn 
the  judgment  rendered  therein,  with- 
out giving  notice  of  the  appeal  to  his 
co-defen<Smt,  the  appeal  will  be  dis- 
missed.   Erwine  v.  Scotten 289 

23.  Petition  for  Rehearing. ^-Qaesldons 
presented  for  the  first  tmie  on  a  peti- 
tion for  a  rehearing  will  not  be  con- 
sidered by  this  court  The  jP.,  Et, 
IV.,  &*.C.  R,  IV.  Co.  V.  Ruby 294 

24.  Afotion  for  New  Trial, — Evidence, 
Where  there  was  no  motion  for  a  new 
trial,  it  was  held  that  no  question 
could  be  presented  in  the  Supreme 


Court  on  the  sufficiency  of  the  evi- 
dence. Riiteretal.  y,  Mendenhall, 
Guardian -383 

25.  Appeal  from  Joint  Judgment. 
Where  part  only  of  several  co-defend- 
ants appeal  from  a  joint  judgment 
against  diem  all,  without  notice  of  the 
appeal  to  the  defendants  who  do  not 
unite  therein,  the  appeal  will  be  dis- 
missed on  motion.  McClure  et  al. 
v.  Taylor 427 

26.  BUI  of  Exceptions.  —  Evidence. 
When  the  evidence  is  not  all  con- 
tained in  a  IhII  of  exceptions,  Uiis 
court  cannot  reverse  on  the  insuffi- 
ciency of  the  evidence.  Paffe  v. 
Ervin 560 

27.  Conflicting  Evidence,-^Whsie  the 
evidence  is  conflicting,  this  court  can- 
not reverse  on  the  evidence,  if  there 
be  any  evidence  upon  which  the  find- 
ing can  reasonably  be  sastahitd..Ibid. 


TAX. 

1.  Statute.^Rule  of  Construction. — 
A  statute  which  exempts  persons  or 
property  from  taxation  is  to  be  strict- 
ly construed.  Trustees  M.  E.  Church 
y,  Ellis  et  al,.. 3 

2.  Same,  —  Exemption  of  Property 
for  Religious  Worship.'^^'Parsonage. 
Under  tiie  provisions  of  the  fourth 
clause  of  section  6  of  the  assessment 
law  (l  G.  &  H.  69),  a  parsonage, 
that  has  been  erected  for  the  conven- 
ience and  accommodation  of  the  pas- 
tor of  a  church,  is  not  exempted 
from  taxation Ihid. 

TAX  TITLE. 

Statutory  Action. — ^The  purchaser  of 
land  at  atax  sale,  his  heirs  or  assigns, 
on  failure  of  title,  may  maintain  an 
action  for  the  purposes,  and  to  the 
extent,  named  m  sections  172,  173, 
pp.  no,  III,  I  G.  &  H.  Only  the 
last  vendee  of  die  tax  title,  from 
whom  the  land  is  recovered,  or  his 
heirs,  can  maintain  such  action;  an 
intermediate  holder  cannot  sue.  Mor- 
ton y.  Shortridge.* \ 492 

TENDER. 

See  Contract,  a. 
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TOWN. 

Incorporation.—School'Housc.—K  town 
cannot  be  incorporated  until  its  offi- 
cers and  its  board  of  trustees  have 
been  elected,  and  a  president  of  tlie 
board  designated.  It  was  accordingly 
held,  that  where  all  the  preliminary 
steps  have  been  taken,  and  a  vote 
ordered  by  the  board  of  county  com- 
missioners has  resulted  in  favor  of 
the  incorporation  of  the  town,  but  no 
report  has  been  made  by  the  inspect- 
ors of  the  election,  and  no  further 
steps  taken  toward  the  oKganization, 
an  acttoQ  caimot  be  sustained  in  the 
name  of  the  township,  on  relation  of 
a  numbef  of  the  taxpayers,  to  enjoin 
the  township  trustee  from  proceeding 
to  erect  a  school-house,  with  the 
funds  of  the  township,  within  the 
limits  designated  as  the  town.  The 
State,  ex  rel,  yackson  T^p  et  al^  v. 
Arnold  et  aL 41 

TOWNSHIP. 

See  Town. 

Litigation, — No  number  of  citizens  of 
a  township  can  be  permitted,  unoffi- 
cially, to  embark  the  township,  at 
their  pleasure,  in  litigation,  on  their 
relation,  at  the  expense  of  the  town- 
ship treasury.  The  State,  ex  rel. 
yackson  T^p  et  a/.,  v.  Arnold  et  al^l 

TORT. 
See  Corporation,  2. 

TOWNSHIP  TRUSTEE." 

1.  Pudlic  Funds, — ^Where  a  township 
trustee  deposits  the  public  funds  in  a 
bank,  in  his  individual  name,  and 
overdraws  his  account,  and  uses  the 
money  so  obtained  to  replace  public 
funds  which  he  has  misapplied,  the 
bank  has  no  claim  against  the  town- 
ship. Steinback  et  al,  v.  The  State, 
ex  rel,  Madison  township. 483 

2.  Liability  of  Sureties,  —  Where  a 
new  township  trustee  is  elected  and 
qualified,  the  former  trustee  is  no 
longer  an  officer  de  Jure  or  de  facto, 
and  the  sureties  on  nis. official  bond 
are  not  liable  for  his  act  in  giving  an 
obligation  to  a  bank  as  trustee,  to  re- 
pay the  amount  of  his  account  over- 
drawn in  his  individual  name.   Ibid, 


TRUST. 

See  Accord  and  Satisfaction. 

TURNPIKE. 

See  Corporation,  i. 

V 

VENDOR  AND  PURCHASER.      % 
See  Lis  Pemdiks. 

1.  Unrecorded  Deed, — ^A  purchaser, 
for  a  valuable  consideration  and  with- 
out notice,  will  be  protected  against 
an  unrecorded  deed.  Baify  et  al,  v. 
Baily,,,,,, 442 

2.  Deed, — Covenant  of  Warranty, — 
Statute, — ^Deeds  made  in  conformity 
to  section  12  of  the  act  concerning 
real  property  and  the  alienation  there- 
of have  the  force  and  effect  of  those 
containing  the  special  covenants  of 
warranty  that  are  usually  contained 
in  the  common  law  deeds  of  convey- 
ance, and  all  the  covenants  men- 
tioned in  said  section  are  to  be  re- 
garded and  treated  as  though  they 
were  written  in  the  deed.  Carver  v. 
Louthain, ....: 530 

3.  Same,  —  Parol  Evidence. —  Cove- 
nant Against  Incumbrance,^-lt  is 
competent  for  a  vendor  of  real  estate, 
in  a  suit  against  him  for  a  breach  of  a 
covenant  against  incumbrances,  where 
the  breach  alleged  is,  that  the  lands 
were  incumbered  with  taxes,  which 
the  vendee  has  been  required  to  pay, 
to  prove  1^  parol  that  the  vendee,  in 
part  consideration  of  the  purchase  of 
such  real  estate,  agreed  to  pay  all  the 
taxes  that  were  upon  the  land  at  the 
time  of  the  sale Ibid, 

4.  Same, — Stare  Decisis, — ^The  fore- 
going proposition  has  become  a  rule 
of  property  in  this  State,  and  the 
question  should  be  regarded  as  settled 
and  put  at  rest Ibid, 

5.  Evidence, — Offer  to  Compromise, — 
A  conversation  between  die  defend- 
ant and  the  agent  of  the  plaintiff,  in 
such  a  case,  wherein  the  defendant 
denied  that  he  owed  the  plaintiff,  and 
refused  to  pay  him  anything,  but  said 
it  would  be  all  right  if  die  costs 
should  be  paid;  and  in  which  the 
plaintiff's  agent  urged  a  settlement, 
and  offined  to  take  a  less  sum  than 


588 


INDEX. 


the  amount  claimec!,  if  iht  defendant 
wotdd  poj  the  costs,  it  was  Jielef,  was 
not  an  ofiler  to  compromise,  and  evi- 
dence thereof  given  by  the  defendant 
shonld  not  be  struck  out  on  plaintiff's 
motion ^ l^, 

VENUE. 

Change  of.    .&«  Practice,  i. 

VERDICT. 

See  Practice,  12;  Special  Finding. 

Certainty. — A  verdict  is  sufficiently  cer- 
tain where  the  finding  is  for  a  sum 
named,  with  six  per  cent  per  annum 
from  a  date  fixed.  Gaff  et  at.  v. 
Hutchiftson  et  al, 341 

w 

WHITE  WATER  CANAL. 

County  Commissioners, —  The  act  of 
1849,  requiring  the  Board  of  Com- 


misdoners  of  Fayette  county  to  keep 
in  repair  all  pubUc  bridges  across  the 
White  Water  Canal,  in  said  county, 
is  not  in  force.  Cify  of  ConnersvUU 
v.  Bd  of  ComnCrs  of  Fayette  Co^^Z 

WILL. 

1.  Probate  More  Cterk.-- Deposition, 
Where  a  will  is  offered  for  probate 
before  the  clerk  in  vacation,  deposi- 
tions cannot  be  taken  and  usol  to 
establish  the  due  execution  of  the 
will.  Duckworth  et  ai.  v.  liibbs  et 
al. 78 

2.  Contest  on  Probate  under  Sees.  38, 
39. — ^When  a  contest  has-been  made 
on  the  probate,  under  section  38,  2 
G.  &  H.  558,  the  party  makixig  the 
contest  cannot  proceed  to  contest  the 
will  or  the  probate  thereof  as  pro- 
vided for  by  section  39,  id, ..Ibid. 

WITNESS. 


See    Evidence, 
Wife,  3. 


12;    Husband  and 
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